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HIGH  COURT  OF  CHANCERY. 


BRYANT  V.  BUSK.  ^Jt!' 

rriHE  bill  was  filed  for  the  specific  performance  of  a  if,  after  a  con- 

-■-    contract,  entered  into  by  the  Defendant  for  the  ^^J^!L^ 

''       ^    ^  ot  aa  estac^ 

purchase  of  an  estate  from  the  Plaintiff.   It  appeared  on  but  before  th^ 
the  pleadings,  that,  after  the  delivery  of  the  abstracts,  of  ^  ^the'tiU^ 
which  there  were  several,  and  which  had  been  com-  deeds  be  de- 
pared  with  the  deeds  by  the  solicitor  of  the  Defendant,  fire,  this  Court 
but  prior  to  any  approbation  of  the  title,  the  office  of  ^i  J^*  ^"!" 
the  Plaintiff's  solicitor  was  consumed  by  accidental  fire^  fie  perform- 

and  some  material  title-deeds  were  destroyed,  anceof  die 

^  contract,  un- 

•     less  the  ven- 
At  the  original  hearing  of  the  cause  before  Lord  J^hXpi!^ 
Giffbrdj  he  referred  it  to  the  Master  to  inquire,  whether  chaser  with 
the  abstracts  delivered  disclosed  a  good  tide,  and  whether  growing  nhat 

the  Plaintiff  could  then  make  a  good  title,  having  regard  were  the 

,      ^         -•,  .  1  /.i-iTj  contents  of 

to  the  fact  of  the  destruction  or  Joss  of  the  title-deeds*       the  destroyed 

deeds,  and ' 
of  proving 
The  Master  reported  that  the  abstracts  delivered  did  that  such 

disclose  a  good  tide  to  the  estate,  and  that  the  Plain-  j^fel^^tad 
Vol.  IV.  B  tiff  and  dcUwed. 


CASES  IN  CHANCERY. 

1827*        tiff  could  then  make  a  good  tide,  regard  being  had  to 
the  fact  of  the  destruction  gr  loss  of  the  title-deeds. 

The  Defendant  excepted  to  the  report. 

The  cause  came  on  tp  be  beard  in  July  last  on  the 
exceptions,  and  for  further  directions. 

In  support  of  the  exceptions,  it  was  contended,  that^ 
the  Master  had  fallen  into  the  mistake  of  supposing 
that  the  abstracts  were  evidence  of  the  contents  of  the 
deeds,  and,  therefore,  being  admissible,  after  the  loss  of 
-  the  original  deeds,  would  enable  the  purchaser  to  de- 

fend his  possession.  That  was  an  error :  there  might 
be  many  material  covenants  which  would  not  be  esta- 
blished by  the  production  of  an  abstract.  But  where 
was  the  evidence  that  the  instruments,  the  purport  of 
which  was  contained  in  the  abstracts,  had  been  executed 
or  delivered  ?  The  vendor  ought,  at  least,  to  state,  who 
were  the  attesting  witnesses ;  not  because  it  was  necessary 
that  deeds  should  be  attested,  but  because  attesting  wit- 
nesses were  generally  the  only  persons  who  had  any 
information  as  to  the  delivery  and  execution  of  the  in- 
etruments  which  were  attested  by  them.  If  there  were 
no  attesting  witnesses,  or  if  their  names  could  not  be 
ascertained,  the  purchaser  had  then  a  right  to  require  to 
be  furnished  with  some  other  evidence  sufficient  to  pro- 
tect his  possession:  but  no  such  evidence  was  furnished; 
nor  was  it  pretended  that  any  such  evidence  existed. 

Jhf^to.  The  Master  qf  the  Rolls  was  of  opinion  that  the 

Plaintiff  was  at  all  events  bound,  if  the  deeds  were  de- 
stroyed, to  furnish  the  purchaser  with  the  means  of 
proving  the  deeds  and  their  contents ;  and  that,  if  the 
abstracts  were  sufficient  proof  of  their  contents,  yet,  in 
order  to  prove  the  execution  and  delivery  of  the  deeds, 

it 
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it  was  necessary  to  know  the  names  of  the  attesting  wit*        1827^ 
Dcsses.     He  therefore  referred  it  to  the  Master  to  in* 
quire  who  were  the  attesting  witnesses  to  the  several 
deeds  destroyed. 


On  a  subsequent  day,  the  Plaintiff's  counsel  stated, 
that  their  client  found  upon  inquiry,  that  he  could  fur- 
nish no  evidence  as  to  the  names  of  the  attesting  wit^ 
nessesy  or  as  to  the  execution  or  delivery  of  the  deeds, 
and  was  ready  to  consent,  that  the  cause  should  again  be 
set  down  for  hearing,  as  if  the  Master  had  reported  that 
no  farther  eindence  could  be  furnished.  .^ 

The  cause  now  came  on  accordingly.  y^^^  12. 

Mr.  Homg  and  Mr.  Ching^  for  the  Plaintiff. 

Mr.  ShadmeU  and  Mr.  Theobald^  for  the  Defendant. 

For  the  Plaintiff  were  cited  Paine  v.  MeUer{a\ 
BeoeU  v.  Hussey  (i),  Mortimer  v.  Capper  {c) :  which,  it 
was  said,  established  the  principle,  that  subsequent 
events  will  not  vary  a  contract  fairly  entered  into^  ot 
afiect  the  right  of  a  party  to  have  such  a  contract  specie 
fically  performed.  And  it  was  insisted,  that  the  De* 
fendant  having  become  by  the  contract  tlie  equitable 
owner  of  the  property,  the  destruction  of  the  title* 
deeds  was  his  loss,  and  he  must  nevertheless  abide  by 
the  contract :  and,  further,  that,  if  the  proposition  could 
not  be  maintained  to  that  extent,  yet  his  solicitor,  having 
examined  the  deeds  with  the  abstract,  had  the  oppor- 
tunity, before  the  fire  happened,  to  inform  himself  of  the 

named 

(«}  6  Fei.  569.        (b)  S  BaUS^Bea.  887.         (c)  1  Brown^  154. 

B  2 
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1827*       names  of  the  attesting  witnesses  to  the  deeds,  and  if  he 
^'  had  failed  to  do  so,  the  Defendant  (nust  suffer  from  his 

V,  negligence. 

The  Master  of  the  Rolls. 

In  this  case  it  is  not  open  to  the  Defendant  to  con- 
tend, that  the  mere  destruction  of  the  title-deeds  will 
discharge  a  purchaser  from  the  contract.  In  order  to 
raise  that  question,  he  must  rehear  Lord  Giffbrd^s  de- 
cree, which  necessarily  infers,  that  a  purchaser  may  be 
bound,  notwithstanding  the  loss  of  the  title-deeds. 

*  The  case  oi  Paine  v.  Metier  has  no  application  here. 

There,  after  the  title  was  accepted,  the  houses,  which 
were  the  subject  of  the  contract,  were  destroyed ;  and 
Lord  Eldon  was  of  opinion,  that,  the  equitable  title 
being  complete,  the  loss  must  fall  upon  the  purchaser, 
although  he  had  at  the  time  no  conveyance.  The  other 
cases  cited  refer  to  the  same  principle.  This  is  the  case — 
not  of  the  destruction  of  the  property  —  but  of  the  de- 
struction of  the  title-deeds  before  a  conveyance,  and 
before  the  title  was  accepted. 

Every  vendor  must  necessarily  be  bound  to  furnish 
the  purchaser  with  the  means  of  asserting  his  title  and 
defending  his  possession.  The  title-deeds  are  the 
ordinary  and  primary  means  for  that  purpose.  If  the 
primary  means  do  not  exist,  there  may  be  secondary 
means  to  the  same  end.  There  may  be  means  of  prov- 
ing what  were  the  contents  of  the  deeds,  and  that  the 
deed  were  duly  executed  and  delivered.  Assuming  that 
the  abstracts  here  duly  and  fully  prove  the  contents 
of  the  deeds,  yet,  it  remains  to  be  proved  that  such 
deeds  were  duly  executed  and  delivered ;  and  the  vendor 
must  furnish  the  purchaser  with  the  means  of  such 
proof.     And,   it  being  admitted  that  no  such  proof 

can 


Mr.  Sugden  then  asked  that  the  Plaintiff  might  be 
ordered  to  return  the  deposit ;  and  he  stated  that  Lord 
EUofif  in  dismissing  a  vendor's  bill  for  specific  per- 
formance, had,  after  the  point  had  been  strongly  argued, 
made  a  similar  order*  The  Plaintiff,  by  filing  his  bill, 
gave  the  Court  jurisdiction  over  him  with  respect  to  the 
deposit ;  and  the  Defendant  ought  not  to  be  exposed  to 
the  vexation  and  expense  of  recovering  it  by  action* 

Mr.  Home  observed,  that  the  Court  could  not  make 
such  an  order,  because  the  deposit  was  in  the  hands  of 
the  aactioneer,  who  was  not  a.  party  to  the  suit. 

*  B  S  Mr. 
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can  be  furnished,  the  purchaser  is  entided  to  be  di»-  ^     1827* 
charged. 

With  respect  to  the  alleged  specialty  in  this  case, 
—  that  the  Defendant's  solicitor,  having  before  the  fire 
examined  the  deeds  for  the  purpose  of  comparing  them 
with  the  abstracts,  had  the  opportunity  to  learn  who 
were  the  attesting  witnesses,  and  that  the  Defendant 
must  sustain  the  inconvenience  of  his  negligence  in  that 
respect,  —  it  is  to  be  observed,  that  the  purpose  of  the 
examination  of  the  deeds  by  the  Defendant's  solicitor 
was  merely  to  ascertain,  whether  the  contents  of  the 
deeds  corresponded  with  the  statement  in  the  abstract, 
and  not  to  learn  how  the  deeds  were  to  be  proved  by 
secondary  evidence,  in  case  they  should  be  destroyed ; 
which  event  could  not  at  that  time  be  in  the  contempla- 
tion of  any  party :  and,  therefore,  it  cannot  be  imputed 
to  him  as  culpable  negligence,  that  he  did  not  inform 
himself  of  the  names  of  the  attesting  witnesses. 

The  bill  must,  therefore,  be  dismissed ;  and,  as  the 
Plaintiff  fails  in  his  case,  it  must  be  dismissed  with 
costs. 
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18S7*  Mr.  Sugden  replied,  that  the  money  was  in  the  hands 

of  the  auctioneer  as  the  agenc  of  the  Plaintiff,  and  that 
he  was,  therefore,  entitled  to  an  order  for  payment. 
However,  he  would  be  satisfied  with  a  direction  that  the 
Plaintiff  should  concur  with  the  Defendant  in  an  order 
upon  the  auctioneer  to  pay  the  deposit  to  the  Defendant. 

0 

The  Court  was  inclined  to  make  an  order  to  that 
effect:  but  the  solicitors  entered  into  an  arrangement, 
which  rendered  it  unnecessary  to  give  any  direction  on 
the  point. 


Rolls. 

JVb».  15.15.19.  .  PAGE  V.  BROOM. 

26. 

If  an  agree-  rpHERE  had  been  two  previous  hearings  of  this 
meat  be  m  ■  r  ,  & 

part  unper.  cause.     The  first  was  before  one  of  the  Judges, 

mindpie  of  a  *®®^^^  ^7  ^^®  Masters,  sitting  for  Sir  Thomas  Plumer  ; 
court  of  equity  and  though  on  that  occasion  a  judgment  had  been  given, 
atiwi°not^or-  ^^  ^^  satisfactory  to  neither  party,  and  no  decree  had 

fdture.  been  drawn  up.     The  second  hearing  was  before  Lord 

Where  a 
debtor,  by  a      Giffbrdj  but  his  Lordship  was  of  opinion,  that  there  was 

deed-poll,  di-    a  defect  of  parties  in  the  constitution  of  the  suit;  and 

rect8  tfOer  aha  ^  i  i  . 

the  receiver  of  no  judgment  was  pronounced  on  the  merits. 

the  rents  of 

his  estate  to 

keep  down  The   cause   now  came  on  before   Sir  John  Leachj 

a  certain^el^  Master  of  the  Rolls ;  and  the  circumstances  of  the  case, 
the  direction  go  far  as  they  are  material  to  the  principles  on  which 
create  a  trust    the  decision  proceeded,  are  fully  stated  in  His  Honor's 

in  favour  of  a  judgment, 
creditor,  if  It    •*     ° 
be  without 

wd'ShhS"'       ^^-  ^^J"^^  ^°^  ^^'  K^ig^^^  f^^  the  Plaintifi: 

the  privity  of 

Mr.  Honie^  Mr.  Wakefieldj  and  Mr.  Barber^  for  the 
Defendants,  the  Brooms  and  Bosser. 

Mr. 
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M^  Sktgdin  and  Mr.  Teed^  for  the  Defendant  Miab       18S7« 
lAmoood. 

Mr.  TVeslaoCf  for  the  Defendant  Harris. 

Mn  Agar^  Mr.  Bickersieth,  and  Mr.  Jeremy ^  for  other 
Defendants. 


7%e  Master  g/*  ^A^  Rolls.  jViw.  86. 

In  the  month  of  June  I8O69  the  late  Mr.  Thomas 
WiUaws  was  seised  in  fee-simple  of  Saville  House^  in 
Leicester  S^ptare^  with  the  yard,  stables,  coach-houses^ 
and  back  buildings  belonging  thereto;  and  of  certain 
premises  in  Lide  Street  behind  the  same,  subject  to  a 
mortgage  in  fee  for  6000/. ;  which  mortgage  in  fee  was 
vested  in  the  late  Mr.  Richard  Samuel  White^  and  the 
Defendant  Richard  Rosser^Jbut  in  trust,  as  to  SOOOA,  for 
Miss  Linwood;  and,  as  to  the  remaining  SOOO/.,  for 
Messrs.  JtAn  and  Herbert  Broom.  It  appears  that 
Messrs.  Broom  had  for  some  time  been  tenants  under 
Mr*  fVilbms  of  a  part  of  Saville  House^  and  of  cer- 
tain buildings  behind  it ;  that  Miss  Linwood  had  treated 
with  Mr.  Willows  for  the  purpose  of  having  certain  ex- 
hibition-rooms for  her  use, erected  behind  Saville  House^ 
on  the  site  which  was  then  occupied  partly  by  the 
buildings  in  possession  of  Messrs.  Broom,  and  partly  by 
stables  and  coach-houses;  and  that  thereupon  it  had 
been  agreed  between  those  three  parties,  that  Mr.  Wil* 
laws  should  cause  the  coach-houses  and  stables,  and 
other  buildings  behind  Saville  Houses  including  those 
occupied  by  Messrs.  Broom,  to  be  pulled  down,  and  new 
buildings  to  be  erected  on  the  site ;  and  that  four  rooms 
on  the  first  and  second  floors  of  the  new  buildmgs 
should  be  let  Uy  Messrs.  Broom  in  lieu  of  the  buildings 
occupied  by  them,  which 'were  to  be  taken  down,  and 

B  4  that 
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1827.       t|iat  other  parts  of  the  new  buildings  should  be  let  to 
Miss  litmood. 

The  Plaintiff,  Mr.  Page^  was  the  builder  who  was 
applied  to  by  Mt.  fVilloios  for  the  purpose  of  doing  the 
several  works;  and,  it  not  being  convenient  to  Mr. 
Willows  to  pay  at  once  the  whole  expense,  Mr.  Page 
agreed  to  execute  the  works  on  having  a  lease  of  all  the 
new  buildings,  except  those  which  were  to  be  let  to 
Messrs.  Broom^  for  forty-nine  years,  at  a  rent  of  405. ; 
and  Miss  Lirvwood  agreed  to  take  from  Mr.  Page^  at 
a  rent  of  250/.,  an  under-lease  for  the  same  term  of 
the  premises  which  she  was  to  occupy,  and  to  pay  to 
him  an  immediate  sum  of  1000/.  Mr.  Willows  further 
agreed  to  take  of  Mr.  Page^  for  the  same  term,  a 
lease  of  the  remaining  part  of  the  new  buildings,  which 
was  not  to  be  occupied  either  by  Messrs.  Broom  or  Miss 
LinXDOodj  at  a  rent  of  200/.  a  year.  The  effect  of  the 
arrangement,  therefore,  was,  that  Mr.  Page  was  to  be 
paid  for  the  cost  of  those  works,  as  soon  as  they  should 
be  completed,  an  immediate  sum  of  1000/.  by  Miss  Lin- 
vpoody  an  and  annual  sum  of  450/.,  until  he  was  fully 
paid  all  principal  and  interest  due  to  him. 

These  several  agreements  were  carried  into  legal  effect 
by  articles  of  agreement  bearing  date  the  27th  of  June 
1806,  to  which  Mr.  Willows^  Miss  Linwoodj  Messrs. 
Broomj  Mr.  White  and  Mr.  Bosser  (the  trustees  of  the 
mortgage),  and  Mr.  Pagey  were  the  parties.  Mr.  Page 
engaged  to  pull  down  the  old  buildingsr,  and  to  complete 
the  new  works  on  or  before  the  80th  of  January  1807, 
according  to  certain  plans  and  specifications  referred 
to^  and  which  were  to  be  prepared  by  Mr.  Boyd^  a  sur- 
veyor, and  to  be  signed  by  Mr.  Willows^  Miss  Linwood^ 
Mr.  Whitey  Mr.  Bosser^  and  Mr.  Page :  all  parties 
agreed  to  join  in  a  lease  to  Mr.  Pdge  on  or  before  the 

25th 
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S5th  of  March  1807)  or  so  soon  as  the  buildings  should  18St. 
be  completed,  for  a  term  of  forty-nine  years  from  the 
29th  of  September  1806,  at  a  rent  of  405.,  to  be  paid  to 
Messrs.  White  and  Rosser:  Miss  Linwood  agreed  to 
pay  to  Mr.  Page  a  sum  of  1000/.  by  four  half  yearly 
instalments,  commencing  on  the  24thof  «7un^  1807:  and 
Mr.  Page  agreed  thereupon  to  grant  a  lease  to  Miss 
Ldtnoood  of  part  of  the  new  buildings  for  a  term  of  forty- 
eight  years  and  three  quarters,  wanting  tien  days,  from 
the  25th  of  December  1 806,  at  a  rent  of  250^ ;  and  to 
grant  to  Mr.  Willows  a  lease  of  the  residue  of  the  new 
buildings,  except  those  to  be  occupied  by  Messrs.  Broonif 
for  the  same  term,  at  a  rent  of  200/.  The  value  of  the 
works  was  to  be  ascertained'  by  Mr.  Page  and  Mr.  Boydi 
and  Mr.  Page  was  to  keep  regular  accounts  and  to  strike 
a  balance  half-yearly,  and  was  to  produce  such  accounts, 
and  all  vouchers,  to  Mr.  Willows. 

On  the  2d  of  August  1806,  an  indenture  of  four  parts* 
was  made  and  executed  by  and  between  Mr.  Willows  of 
the  first  part.  Miss  Linwood  of  the  second  part,  Messrs. 
White  and  Rosser  of  the  third  part,  and  Messrs.  Broom 
of  the  fourth  part,  whereby  the  other  parties  joined  in 
demising  to  Messrs.  Broom  the  premises  which  they 
then  occupied  in  Saville  House,  and  also  the  four  rooms 
which  they  were  to  occupy  in  the  new  buildings,  for  a 
term  of  forty-nine  years  and  a  half  from  the  25th  of 
March  1806,  at  an  annual  rent  of  875/.,  to  be  paid  to 
White  and  Bosser,  until  the  mortgage  of  6000/.  was  dis- 
charged, and  then  to  Mr.  Willows. 

« 

On  the  20th  of  September  1806,  Mr.  Willows  executed 
an  indenture,  whereby,  after  reciting  the  agreement  of 
the  27th  of  Jtme  1806,  and  the  leiise  of  the  2d  of  August 
1806,  and  the  mortgage  debt  of  6000/.,  and  a  certain 
other  mortgage  debt  due  to  a  Mr.  and  Mrs.  Brownings 

he 
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18S7»  he  i^pointed  Messrs.  White  and  Bosser  to  be  receiTers 
of  the  rents  of  his  property  in  Leicester  Square  and 
Idsle  Street^  and  thereout  to  pay  all  taxes  and  charges^ 
and  next  to  pay  tlie  interest  of  the  6000/.,  and  then  to 
pay  the  interest  on  Brcnmiin^s  mortgage,  and  all  other 
incumbrances,  if  any,  and  to  pay  the  residue  first  in 
discharge  of  the  principal  of  the  mortgage  of  6000/!., 
and  then  in  discharge  of  the  principal  of  Brawnifig'B 
mortgage. 

On  the  SOth  o(  September  1806,  Mr.  Willams  executed 
another  indenture,  whereby,  after  reciting,  among  other 
things,  the  agreement  of  the  27th  of  June  1806,  and 
that  it  was  uncertain  whether  the  premises,  which  he 
was  to  take  on  lease  from  Pcige^  would  always  produce  a 
dear  rent  of  200/.  a  year,  he  directed  White  and  Bosser^ 
after  paying  off  the  6000/.  mortgage  and  interest,  and 
the  mortgage  debt  and  interest  to  Braamitig^  to  pay  the 
rent  of  200/.  to  Mr.  Page^  or  so  much  thereof  as  he, 
WiUowSf  should  not  otherwise  pay  and  satisfy. 

On  the  26th  o(  November  1807)  Mr.  Willows  executed 
a  deed  poll,  which  was  indorsed  on  the  last-mentioned 
indenture  of  the  SOth  of  September  1806,  whereby, —  after 
reciting  that  'M.r.Page  had,  at  the  request  of  Mr.  Wittaws^ 
advanced  considerable  sums  of  money  to  Mr,  Bqyd^  which 
had  been  expended  or  applied  towards  the  improvement 
of  Saville  House  and  the  adjoining  premises,  and  had  also 
been  put  to  great  expense  in  making  alterations  in  the 
old  part  of  Saville  House^  which  were  not  included  in 
the  agreement  of  June  1806;  and  that  it  had  been 
agreed  between  Mr.  Willows  and  Mr.  Page^  that,  ui  com- 
pensation for  and  in  satisfaction  of  such  alterations, 
Mr.  Page  should  receive  the  further  yearly  sum  of  200/., 
in  addition  to  the  200/.  mentioned  in  the  indenture  of 
the  20th  oi  September  1806,  making  together  the  sum  of 

400/. 
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400/.  for  the  tercn  widiin  mentioned,^— Mr.  Willofm  6\^  1829* 
rected  that  White  and  Rosser  should,  Out  of  the  surplus 
rents  and  profits,  after  answering  the  purposes  men- 
tioned in  the  indenture  of  the  SOth  of  September  1806, 
for  the  residue  of  Mr.  Pagtfs  term  pay  the  further  yearly 
sum  of  200/.,  oyer  and  above  and  in  addition  to  the 
yearly  sum  of  200/.  mentioned  in  the  said  indenture,  to 
be  paid  and  payable  on  the  days  and  times  mentioned 
and  appointed  for  the  payment  of  the  other  yearly  stim^ 
and  which  additional  yearly  sum  Mr.  Page  thereby 
covenanted  to  accept  in  full  compensation  and  sfiti»- 
faction  of  the  said  alterations  and  expenditure. 

It  may  be  proper  here  to  observe,  that  a  question  has 
been  made  as  to  the  construction  of  this  deed,  —  whether 
the  purpose  was  to  give  an  additional  security  for  th^ 
whole  demand  of  Mr.  Pog^,  in  consideration  of  its  being 
greatly  increased  by  the  payments  made  to  Mr.  Boyd^  and 
by  the  alterations  in  the  old  house  which  were  not  in- 
cluded in  the  contract ;  or  whether  the  additional  200/.  a 
year  was  merely  to  be  a  security  for  this  extra  expense,  and 
was  to  determine,  when  such  extra  expense  was  satisfied. 
The  additional  200/.  a  year  is,  in  expression,  limited  for 
the  whole  term  of  Mr.  Pag^s  lease,  and  is  made  payable 
on  the  days  and  times  when  the  first  200/.  was  to  be  paid* 
There  is  no  word  which  imports,  that  the  additional 
200/.  was  to  cease  before  the  other.  The  first  was  to 
endure  for  Mr.  Pagers  whole  term,  unless  Mr.  Pag^n 
whole  demand  was  previously  satisfied  :  and  the  reason- 
able construction  is,  that  the  additional  200/.  a  year 
would  have  the  same  determination.  The  conduct  of 
the  parties  is  cotemporaneous  evidence  of  their  actual 
intention.  The  works  which  were  in  the  contract,  and 
those  which  were  not  in  the  contract  were  included  in 
c»ie  common  account ;  which  could  not  have  been  the 

case, 
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18£7«        casCf  if  the  extra  works  were  intended  to  be  the  subject 
of  a  separate  security. 

On  the  18th  o(  August  1808,  an  agreement  was  signed 
by  Mr.  Willows  in  the  form  of  a  letter  to  Messrs.  White 
and  BosseTj  whereby  he  agreed,  that,  by  way  of  further 
security,  Mr.  Page  should  have  an  additional  lease  for 
fifty  years,  subject  to  the  same  covenants  as  were  specified 
in  the  original  agreement,  and  that  the  lease  of  the 
room  over  Miss  LinxDOocTs  exhibition  room  should  be 
made  to  Mr.  Page^  instead  of  being  made  to  him,  Mr. 

waims. 

On  the  21st  of  November  1808,  a  further  agreement  was 
entered  into  between  Miss  Unwood  of  the  one  part, 
Mr.  Willows  of  the  second  part,  Mr.  Page  of  the  third 
part,  and  Messrs.  White  and  Bosser  of  the  fourth  part ; 
whereby,  —  after  reciting  the  agreement  of  the  27th  of 
June  1806,  and  that  variations  had  been  made  from  that 
agreement  with  respect  to  the  premises  intended  to  be 
leased  to  Miss  Limooodf  and  that  difierences  had  arisen 
between  Miss  Lirmood  and  Mr.  Page  upon  that  subject, 
— it  was  agreed,  that  the  buildings  intended  for  Miss 
lAnwood  should  be  completed  according  to  certain  plans 
and  specifications  annexed  to  that  agreement,  on  or 
before  the  1st  of  January  1809,  or  so  soon  after  as  Mr. 
Bojfd  should  certify  that  they  might  be  completed,  if 
due  diligence  were  used ;  that,  within  seven  days  after- 
wards, all  parties  should  join  in  a  lease  to  Mr.  Pc^e 
of  the  ground,  premises,  and  buildings  intended  to  be 
leased  to  him  by  the  agreement  of  the  27th  of  June 
1806,  with  such  variations  as  had  taken  place  in  the 
formations  of  any  such  buildings,  for  a  term  of  forty- 
eight  years  from  the  29th  of  September  1807,  at  the  rent 
and  subject  to  the  covenants  specified  in  the  first  agree- 
ment; 
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ment ;  and  that  thereupon  Mr.  Page  should  grant  a  leiaa^  1829* 
to  Miss  Uwwood  for  a  term  of  forty-seven  years  and  three 
quarters,  wanting  ten  days,  from  the  25th  of  December 
1807,  at  the  annual  rent  of  250/.,  and  should  be  paid 
the  1000/.  by  Miss  Linwood  by  four  half-yearly  instal* 
m^its,  commencing  on  the  25th  of  March  1809,  with 
interest:  and  Miss  Unwood  then  engaged  to  regrant 
to  Mr.  Page  the  rooms  over  her  exhibition-rooms,  and 
also  a  cellar  for  her  term  therein,  wanting  ten  days,  at  a 
pepper-corn  rent. 

On  the  construction  of  this  agreement  a  question  has 
also  been  made,  —  whether  the  lease  here  agreed  to  be 
granted  to  Mr.P^^  was  a  lease  of  all  the  new  buildings 
comprised  in  the  agreement  of  the  27th  of  Jtdne  1806, 
or  of  that  part  only  which  were  to  be  leased  to  Miss 
Linwood.  The  words  of  this  agreement  are  clear  and 
explicit,  that  all  parties  are  to  grant  to  Mr.  Page  a  good 
lease  of  the  ground,  premises,  and  buildings,  agreed  by 
the  recited  agreement  of  the  27th  of  June  1806  to  be 
leased  to  him :  and  there  does  not  appear  to  be  any 
suflSdent  ground  for  the  limited  construction  con- 
tended for. 

On  the  29th  of  Marck  1809,  Mr.  Boyd  certified  that 
the  works  agreed  to  be  done  by  Mr.  Page  for  Miss 

•  

Ldmoood^s  rooms  were  completed,  and  that  Mr.  Page 
was  therefore  entitled  to  his  lease,  according  to  the 
agreement  of  the  21st  o(  November  1808. 

It  appears  by  the  evidence  of  Mr.  IVhiie^  that,  in 
1809,  after  the  certificate  of  Mr.  Boyd^  and,  as  it 
should  seem,  about  the  month  of  May  or  June^  drafts 
of  the  several  leases,  which  were  necessary  to  give  efiect 
to  the  agreemmt  of  the  27th  of  June  1806  and  the  sub? 
sequent  agreements,  were  prepared  by  Messrs.  White 

and 


•  t 
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1827.  and  FenneTf  as  aoliciton  for  Mr.  WiUcnost  and,  on  the 
16tb  of  March  I8IO9  were  sent  by  them  to  Messrs. 
Windm  and  HotUmayj  as  solicitors  of  Mr.  Page.  Some 
objections  appear  to  have  arisen  on  the  part  of  Mr. 
Pc^e^  which  he  afterwards  abandoned;  and,  on  the 
SOth  of  AuguU  1812,  the  drafts  were  returned  as  ap« 
proved  by  Messrs.  Windm  and  Hollowat/^  on  the  part 
of  Mr.  Page^  except  as  to  an  alteration  in  the  draft  of 
the  lease  from  Mr.  Page  to  Miss  Linwood^  with  respect 
to  the  commencement  of  the  term  in  the  lease;  which 
alteration  was  plainly  made  by  mistake. 

The  leases  remained  unexecuted;  and  Mr.  WiUam 
died  in  1818. 

In  1814,  Messrs.  Broom  and  Mr.  Harris^  then  their 
partner,  became  the  purchasers  of  Mr.  tViUffoo^s  equity 
of  redemption.  Mr.  fViUows  is  stated  to  have  died 
intestate;  and  the  conveyance  to  Messrs.  Daveyy  as 
trustees  for  Messrs.  Broom  and  Harris^  was  executed  by 
John  WiUawSf  his  heir  at  law,  and  also  by  his  mother 
Eleanor  fViUaaos  and  his  two  sisters  Barbara  Wtlhms  and 
Jane  fViUows.  The  considerations  to  be  paid  to  these 
.  persons  being  charged  upon  the  premises,  they  were 
made  parties  Defendants  to  the  bill,  which  was  filed  in 
the  year  IS  18  for  the  purpose  of  compelling  the  ex^ 
\  Gution  of  the  several  leases  to  be  granted  to  and  by  the 

Defendants,  and  for  the  accounts  consequential  thereto. 

It  appears  by  the  evidence  of  Mr.  Bqyd^  that  plans 
and  specifications  of  the  several  works  to  be  done  by 
Mr»  Page^  in  pursuance  of  the  agreement  of  the  27th  of 
June  1806,  were  prepared  by  him,  although  they  are 
not  now  produced ;  that  Mr.  Page  rendered,  not  hal& 
yearly,  but  quarterly  accounts;  and  that  the  value  of 
the  works  included  in  such  accounts  was  ascertained 

by 
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by  Mr.  Page  and  Mr.  Boyiy  who  signed  the  same.  1897. 
These  accoonts  were^  according  to  the  agreement  of 
Jhme  1806,  produced  to  Mr.  WiUam^  who  signed  nine 
certificates  in  acknowledgement  of  the  correctness  of 
the  aecooQts ;  and  by  the  last  of  sHch  certificates,  whiok 
was  dated  on  the  10th  of  Jtify  1810,  he  admitted,  that, 
on  the  25th  oiMardi  1809,  there  was  due  to  Mr.  Pmg§ 
a  sum  of  13,991/1  Ij.  6</.,  with  interest  firom  that  day. 

It  will  be  observed,  that  Miss  lAnwoad  and  Messrs. 
Broom  were  necessary  parties  to  the  agreement  of  the 
27th  of  June  1808,  not  merely  as  intended  lessees  of 
parts  of  the  premises  to  be  built  by  Mr.  Pa^y  but  as 
mortgagees  whose  concurrence  was  necessary  to  the 
l^al  validity  of  any  lease  to  be  granted  to  Mr.  Pctge  / 
Mid,  more'espeobUy,  because  the  two  rents  of  250^.  and 
200JL,  which  were  to  be  paid  to  Mr.  Page  by  Miss  Ldn-> 
tBood  and  Mr.  WiUcnm^  would  have  priority  over  the 
8000£.  mortgage,  as  to  the  premises  to  be  comprised  in 
the  lease  to  Mr.  Page.  Neither  Miss  lAtmood  nor  the 
Messrs.  Broom  w^e  parties  to  the  subsequent  contracts, 
by  which  an  additional  200/.  a  year  was  to  be  paid  to 
Mr.  Page^  and  by  which  an  additional  term  of  fifty  years 
was  to  be  ^pranted  to  him.  In  their  cbaracter  of  mort- 
gagees they  are,  therefore,  primd  Jade  entitled  to  sajs 
that  the  demand  of  the  Plaintiff  must  be  dissected  and 
separated  into  two  parts ;  and  that  the  part  which  arises 
out  of  the  agreement  of  the  27th  of  June  1 806,  to  which 
they  are  parties,  is  alone  to  be  paid  out  of  the  450/.  a 
year  in  priority  to  their  mortgage,  and  that,  as  to  that 
part  which  airises  out  of  the  matters  not  comprised  in  the 
agreement  of  the  27th  of  June  1806,  their  mortgage  has 
priority  to  Mr.  Pagi%  demand. 

It  is  admitted  by  Mr.  Page^  that  to  make  this  disseo^ 
lion  of  the  accounts  would  be  a  matter  of  great  expense 

and 
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1827*        and  difficulty  t  and,  in  order  to  avoid  it,  as  regards  Miss 
*'-'p-  '-^     Urmoody  it  has  in  the  progress  of  the  cause  been  agreed, 
9.  that  the  Plaintiff  shall  become  the  purchaser  of  Miss 

"^■''  Linwaod^s  moiety  of  the  mortgage,  so  that  she  may  no 
longer  have  any  interest  in  calling  for  that  separation  of 
the  accounts.  And,  as  to  Messrs.  Broom^  it  is  insisted, 
that  the  rents  of  the  premises,  which  have  been  retained 
or  received  by  them,  and  which  must  be  applied  in 
satifaction  of  their  mortgage,  have  long  since  extin- 
guished all  their  interest  in  that  respect.  Their  own 
rent,  payable  to  Mr.  WiUonosy  consists  of  two  sums  of 
375/.  and  125/.,  making  together  500/.  a  year:  and, 
besides  these  rents  retained  by  them  for  twenty  years, 
they  appear  to  have  received  considerable  sums  for  rents 
due  from  other  tenants.  Messrs.  Broom^  however,  do 
not  admit  that  their  mortgage  debt' of  8000/.  is  satisfied ; 
and  the  fact  will  necessarily  be  matter  of  inquiry  before 
the  Master.  If,  upon  his  report,  it  should  appear  that 
any  thing  remains  due  upon  the  mortgage,  it  will  come 
to  be  considered,  upon  further  directions,  what  is  to  be 
done  as  to  the  serration  of  the  accounts. 

Messrs.  Broom  and  Harris^  or  those  who  now  repre- 
sent them,  do,  in  their  character  of  assignees  of  Mr. 
WilUms^s  equity  equity  of  redemption,  stand  in  the  place 
of  Mr.  Willofms ;  and,  to  the  extent  in  which  the  estate 
in  question  would  be  chargeable  with  Mr.  Pagers  de- 
mand, if  Mr.  WilUrms  were  living,  it  will  be  chargeable 
with  that  demand  in  the  hands  of  those  to  whom  it  now 
belongs. 

For  them,  however,  it  is  argued,  that,  if  Mr.  Willows 
were  now  living,  Mr.  Page  would  not  be  entitled  to  any 
lease,  because  he  has  not  performed  all  the  works,  which, 
by  the  agreement  of  the  27tli  of  June  1806,  were  to  be 
the  consideration  of  his  lease.     Mr.  Page  stipulates  for 

no 
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no  other  payment  than  by  the  leases  in  question ;  and  if  I8ST4 
he  is  not  entitled  to  the  leases,  he  is  not  entitled  to  any 
payment.  This  is  not  a  case  in  which  certain  specified 
works  are  to  be  performed  for  a  stipulated  sum ;  and 
the  party  demands  the  stipulated  sum,  without  having 
completed  the  works.  "Mr.  Page  was  to  be  paid  by 
measure  and  value  for  the  works  which  he  should  per- 
form ;  and  Mr.  fVtUoms  has  admitted  that  he  has  per- 
formed works  and  made  pajrments  to  the  amount  of  the 
sum  which  he  demands. 

But  it  is  said,  still  lie  has  not  performed  all  which  he 
stipulated  to  do^  and  therefore  be  is  to  be  paid  for  none. 
The  fiict  and  the  law  upon  this  point  are  both  equally 
questionable.  The  fact,  alleged  in  the  answer  of  JC 
Broom^  is,  that  Mr*  Page  did  not  finish  the  largest  of 
the  several  rooms  which  were  to  be  demised  by  Mr. 
Page  to  Mr.  WiUcfoSj  nor  the  kitchens,  cellars,  and  pas- 
sages under  Saville  House;  and  that  Messrs.  Broom 
agreed  with  Mr.  fVittaws  to  become  tenants  of  the  rooms 
which  were  to  be  demised  by  Mr.  Page  to  Mr.  WiUaws^ 
at  the  same  rent  of  200/.,  which  Mr.  fVillaoDS  was  to  pay 
to  Mr.  Page,  and  also  to  become  tenants  of  the  kitchens, 
cellars,  and  passages  under  Saville  Houscj  at  a  rent  of 
125/.,  on  condition  that  Mr.  Willows  should  allow  them 
the  expense  of  finishing  them ;  and  that  they  did  ac- 
cordingly expend  in  finishing  those  several  premises  the 
sum  of  SOOL  And  the  argument  is,  that  "Mr.  Page 
ought  to  have  done  these  works,  and,  because  he  has 
not  done  them,  is  not  to  have  his  lease. 

With  respect  to  the  kitchens,  cellars,  and  passages 
under  Saville  House,  it  is  plain  that  they  were  not  in- 
cluded in  the  agreement  of  June  1806 ;  and,  admitting 
that  they  were  unfinished,  it  could  not  touch  the  present 
question.    With  req>ect  to-  the  large  room,  of  which 
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18fi7.  Mr.  Broom  spedcs,  it  appears  that  Mr.  WiUonx  let  it,  in 
ISO?)  to  a  Mr.  George  Humphray^  who  occupied  it  in  its 
unfinished  state  as  a  warehouse,  and  that  he  was  suc- 
ceeded in  his  tenancy  by  Messrs.  Broom.  The  infer- 
ence therefore  is,  that  Mr.  Willaws  did  not  require 
Mr.  Page  to  finish  it.  Being  able  to  make  a  profit  of 
it  in  its  unfinished  state,  he  let  it  to  Mr.Humphray^ 
when  he  afterwards  let  it  to  Messrs.  Broom^  he  seems  to 
have  considered  it  to  be  more  convenient  that  tbmy 
should  finish  it  for  themselves,  than  that  Mr.  Pio^^ 
should  interfere ;  and  to  his  interest  it  was  indifferent, 
whether  the  works  were  done  by  Mr.  Page  or  Messrs. 
Broom.  But,  even  as  to  this  room,  it  appears  that  Mr. 
Boydj  being  examined  by  Messrs.  Broom  upon  this 
point,  states,  that  the  basement  story  in  the  new  build- 
ings, and  a  large  room  and  certain  lobbies  and  passages 
in  the  roof  were  left  unfinished ;  and  that,  if  Mr.  Page 
were  bound  to  finish  them  before  he  had  his  lease, 
be  was  not  entitled  to  his  lease ;  but  that  such  basement 
room,  lobbies  and  passages  were  not  included  in  the 
specifications  prepared  by  him,  Bqyd^  and  referred  to 
in  the  agreement  of  June  1806.  The  basement  story 
spoken  of  by  Mr.  Boyd  is  the  large  room  mentioned  by 
J.  Broom  and  referred  to  by  Mr.  Boyd;  and,  if  it  was  not 
included  in  the  specification,  then  there  was  in  the  agree- 
ment o(  June  1806  no  contract  on  the  part  of  Mr.  Page 
to  finish  them ;  and  the  circumstance  of  this  room  being 
unfinished  does  not  touch  the  present  question. 

It  is  stated  in  the  answers  of  J.  Broom  and  Harris^ 
and  in  the  evidence  of  Mr.  Boyd,  that  Mr.  Page  left 
unfinished  certain  apartments  in  the  upper  part  of 
Saville  House  s  biU  the  agreement  of  June  1806  did  not 
include  these  apartments,  or  the  works  to  be  done  in 
tliem ;  and  this  fact,  therefore,  does  not  bear  upon  the 
point.     Thus  it  is  not  established,  that  Mr.  Po^^  did 

leave 
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leftve  onfinished  any  part  of  the  works  specific  in  th^        I8S7. 
oontrtct  ofjune  1806. 

But  if  it  were  so^  and  Messrs.  Brrxm  had  aGtuaiiy 
expended  800/.  in  woiics,  which  ought,  by  the  eignie^ 
ment  of  June  2806,  to  have  been  performed  by  Mr. 
PagCj  would  that,  in  a  court  of  equity,  ferm  a  reasoli 
why  Mr.  Page  shonld  not  be  paid  any  part  of  the  ad- 
rfitied  amoont  of  his  demand  upon  Mr.  WiUovos  f  The 
doctrine  of  a  Murt  of  equity  b  •^not  foi*{eitnre«-^but  com** 
peosation ;  and,  in  such  a  case,  all  that  could  be  asked  by 
the  Defendants  would  be,  that  they  shonld  be  put  in  thid 
same  situation  as  if  Mr.  Page  had  performed  the  works 
to  the  extent  of  800/.,  yiz.  that  Mr.  Page  should  fepny 
die  persons  who  had  performed  the  works,  and  should 
add  the  sum  to  his  account. 

In  truth,  however^  neither  the  fact  nor  the  law  upon 
this  point  are  of  much  importance  in  this  case.  By  thts 
agreement  of  the  fi  1st  of  November  1808,  Mr.  Will&m 
expressly  admits  Mr.  Pag^s  titte  to  his  lease,  when  the 
works  therein  specified  were  completed;  tho^  works 
appear  by  Mr.  BqycTs  certi6cate,  and  are  admitted,  to 
have  been  duly  completed :  and  in  the  drafts  of  the  leases, 
which  were  prepared  by  Messrs.  WAite  and  Fennet  on 
the  part  of  Mr.  Wilhms  in  1809,  and  sent  to  the  solicitor 
of  Mr.  Page^  it  is  expressly  recited,  that  all  the  works 
contracted  to  be  done  by  Mr.  Page  had  been  duly  per- 
formed. The  Brooms  J  if  their  mortgage  debt  be  satis- 
fied, stand  only  in  the  place  of  Mr.  Willowsy  and  are 
Consequently  bound  by  his  admission. 

It  must  therefore  be  declared,  that  the  Plaintiff  Mr. 
Page  is  now  entitled  to  have  the  several  leases  executed 
according  to  the  drafts  prepared  by  Mr.  White  m  1809, 
and  approved  on  the  part  of  Mr.  Page,-  with  this  dif- 

C  2  ference, 
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1827.  ference,  that  the  lease,  intended  to  have  been  made  by 
Mr.  Page  to  Mr.  WilhnoSf  is  to  be  made  to  the  BroomSf 
who,  by  agreement  with  Mr.  WiUcnos^  are  entided  to  it ; 
and  with  this  further  difference,  that  the  lease  to  Mr. 
Page  must  be  made  for  the  additional  term  of  fifty 
years,  provided  it  shall  appear  that  the  mortgage  debt  to 
the  Brooms  is  satisfied. 

With  respect  to  Miss  Limooodj  the  only  question  is 
as  to  interest  on  the  principal  sum  of  1000/.  to  be  paid 
by  her  to  Mr.  Page.  This  1000/.  is  nothing  more  than 
part  of  the  price  by  which  she  purchased  her  lease;  and, 
having  been  in  possession  of  the  property  purchased, 
it  necessarily  follows  that  she  must  pay  interest  on  the 
price  at  the  rate  of  4  per  cent.  An  account  must  be 
taken  of  the  principal  and  interest  of  the  1000/.,  from 
the  respective  times  when  the  instalments  were  to  have 
been  paid,  according  to  the  draft  of  lease  prepared  by 
Messrs.  White  and  Fenner^  and  also  an  account  of  the 
rent  of  250/.  which  has  accrued  due  from  Miss  Limoood 
according  to  such  draft,  making  all  just  allowances  to 
Miss  lAwaoood. 

An  account  must  also  be  taken  of  the  principal  and 
interest  now  due  upon  the  mortgage :  it  being  agreed 
that  the  Plaintiff"  shall  take  an  assignment  of  the  mort- 
gage, let  the  difference  between  the  amount  of  the  mort- 
gage money  and  the  amount  of  the  account  of  rent  be 
paid  by  the  Plaintiff*  to  Miss  Limwod^  or  by  Miss  Zm- 
"Oiood  to  the  Plaintifi^  according  to  the  result  of  those 
accounts;  let  all  proper  parties  join  in  the  assignment  of 
the  mortgage  to  the  Plaintiff^,  as  the  Master  shall  direct; 
and  let  the  Master  settle  the  necessary  deed  or  deeds  of 
assignment,  in  case  of  a  difference  between  the  parties. 

With 
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With  respect  to  Miss  Lirmood!^  costs,  let  the  same        1 827. 
be  taxed,  and  paid  by  the  Plaintiff. 

The  Plainti£^  Mr.  Page^  under  the  deed  poll  of  the 
26th  ofNaoember  1807,  is  entitled  to  a  charge  upon  the 
premises  for  the  purpose  of  supplying  the  deficiency,  if 
any,  of  the  rent  of  200/..  to  be  reserved  in  his  lease  to 
Messrs.  Broontj  and  also  for  the  payment  of  an  addi- 
tidiial  200/.  a  year  during  the  term  of  forty-height  years, 
or  until  his  whole  demand  is  satisfied.  It  does  not  ap« 
pear  to  me  that  Mr.  Page  is  entitled  to  this  charge  for 
the  additional  term  of  fifty  years :  and  it  must  be  referred 
to  the  Master  to  settle  a  proper  deed  for  that  purpose, 
to  be  executed  by  all  proper  parties ;  but  such  charge 
must  be  postponed  to  Messrs.  Broom^  mortgage,  if  it 
be  not  satisfied.  In  case  it  should  appear  that  Messrs. 
Broonuf  mortgage  is  satisfied,  then  it  must  be  referred 
to  the  Master  to  compute  what  is  now  due  to  Mr.  Page 
for  principal  and  interest,  at  5  per  cent,  on  the  sum  of 
13,290/.  Is.  6d.  from  the  25th  of  March  1809,  according 
to  the  acknowledgment  of  Mr.  Willows^  which  bears  date 
on  the  19th  of  July  1810:  but  if  the  Master  is  of 
opinion  that  Messrs.  Broom^  mortgage  is  not  wholly 
satisfied,  then  this  account  must  be  reserved  for  further 
directions. 

Mr.  J.  Broom  complains  in  his  answer,  that  there  are 
excessive  charges  in  the  account,  and  complains  espe* 
daily  of  charges  for  commission  and  compound  interest, 
and  that  Mr.  Willows  had  not  credit  for  sums  to  which 
he  was  justly  entided.  But  the  acknowledgment  of  Mr. 
Willows  amounts  to  a  settled  account ;  and  a  settled  ac- 
count cannot  be  opened  or  surcharged  and  falsified  by 
such  general  statements  in  an  answer. 

C  3  The 
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1B27*  The  Messrs.  BrooTns  will  have  to  account  with  the 

Plaintiff  for  the  200/.  a  year  to  be  reserved  in  the  lease 
from  the  Plaintiff  from  the  25th  of  December  1807, 
being  the  commencement  of  the  term  according  to  the 
draft  prepared  by  Messrs.  White  and  Fenner.  Mr. 
c7.  Broom^  Mr.  Harris^  and  Mr.  Rosserj  must  account  for 
their  several  receipts  and  payments,  in  respect  of  the 
parts  of  the  estate  which  are  not  comprised  in  the  lease 
from  Mr.  Page  to  Miss  Linxvood  and  the  Brooms.  Mr. 
Page  has  an  interest  in  this  account,  first,  because,  from 
the  result  of  this  account,  the  mortgage  due  to  Messrs. 
jProom  is  to  be  discharged ;  and,  next,  because,  after  the 
mortgage-money  due  to  the  Brooms  is  discharged,  he 
will  be  entitled  to  have  the  principal  and  interest  of  the 
mortgage  debt,  assigned  to  him  by  Miss  Linwood^  also 
discharged*  He  would  be  entitled  to  have  this  mort- 
gage-money discharged  rateably  with  the  mortgage- 
money  due  to  the  Brooms ;  were  it  not  that  he  waives 
that  right,  with  a  view  to  be  relieved  from  the  difficulties 
of  dissecting  his,  Mr.  Page%  accounts  into  two  parts. 
'Sj/lr.  Page  has  next  an  interest  in  tliis  account  in  respect 
of  the  additional  200/.  a  year,'  wliich  he  will  have  a  right 
to  claim,  at  all  events,  after  the  fuU  satisfaction  of  the 
mortgage  debts.  In  this  account  will  be  included  the  rent 
of  375/.  reserved  in  the  lease  of  the  2d  of  August  1806, 
and  the  rent  of  125/.  agreed  to  be  paid  to  Mr.  Willows  for 
the  kitchen,  cellars,  and  passages  under  Saville  House^ 
firora  the  16th  November  1808.  In  taking  this  account 
the  parties  must  have  all  just  allowances. 

It  is  said  in  the  answers  of  Mr.J.Broom^  and  Mr. 
Harris^  and  is,  indeed,  proved  by  Mr.  Bqydf  that  Mr. 
Page  for  some  years  retained  possession  of  several  rooms 
in  Saville  House^  and  that  Mr.  Willows  thereby  lost  the 
opportunity  of  letting  them.  If  Mr.  Page  could  not 
account  for  this,  and  were  liable  to  make  compensation 

to 
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k>  Mr.  WiUam  in  respect  of  it,  yet  that  could  not  benfbfit  1887; 

the  Messrs.  Brooms*   It  would  be  a  demand  on  the  part  p-  '- 

of  the  personal  estate  of  Mr.  fViUawa  only  :  and,  as  this  9. 

soit  is  framed,  I  cannot  direct  any  inquiry  respecting  it« .  Moott 

It  is  stated  in  the  answers  of  Mr.  J.  Broom  and  Mr* 
Harrisj  that  the  mother,  brothers,  and  sisters  of  Mr« 
WiUaaas  had  claims  upon  Mr.  fVillcws's  property  in  pru 
ority  to  the  Plaintiff.  If  they  can  establish  that  fact^ 
and  that  they  have  properly  made  payments  in  respect 
thereof  they  will  be  entitled  to  claim  such  payments 
under  the  head  of  just  allowances*  As  regards  the  costs 
of  these  parties  —  if  their  original  claims,  in  respect  of 
whidi  their  annuities  were  granted,  are  prior  to  the 
Plaintiff's,  and  no  relief  is  asked  against  them,  the  bill 
must  be  dismissed  widi  costs  as  against  them,  to  be  paid 
by  the  Plaintiff.  The  Plaintiff  has  a  right,  if  he  pleases^ 
to  an  inquiry,  whether  their  original  claims  were  or  not 
prior  to  his  rights ;  and  if  they  should  turn  out  to  be 
subsequent,  the  Plaintiff  will  not  have  to  pay  their 
costs. 

The  Defendants,  the  Dccoeysj  being  mere  trustees  in 
the  purchase  by  the  Brooms^  are  not  entitled  to  claim 
their  costs  from  the  Plaintiff.  They  must  claim  thtm 
from  their  cestuisque  trust. 


The  Defendants  Suttottj  Sanlej^  and  Hanlmryy 
made  parties  by  the  Plaintiff^  on  the  notion  that  they 
were  subsequent  incumbrancers.  They  appear,  if  in- 
cumbrancers at  all,  to  be  prior  incumbrancers ;  and  the 
Plaintiff,  praying  no  relief  against  them,  must  pay  their 
costs. 

The  costs  of  Mr.  Bosser^  who  is  an  accounting  par^^ 
must  be  reserved  until  after  the  report. 

C  4  My 
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1827*  My  opinion  is,  that  the  Brooms  and  Harris^  as  reprc"* 

senting  Mr.  JVillowSf  ought,  without  suit,  to  have  con- 
ceded to  the  Plaintiff's  demands ;  and  the  inclination  of 
my  opinion  is,  that  they  must  pay  tlie  Plaintiff  his  costs, 
and  repay  him  the  costs  to  be  paid  by  him  to  Miss  lAn^ 
WHxL  But,  as  the  result  of  the  mortgage  account  of 
Messrs.  Broom  may  affect  this  question,  I  will  reserve 
the  consideration  of  costs  as  between  the  Plaintiff  and 
the  Defendants  Messrs.  Broom  and  Harris^  until  after 
the  Master  shall  have  made  his  report. 

Under  the  very  special  circimnstances  that  have  led  to 
three  hearings  in  this  suit*,  I  think,  I  could  not  give  to 
the  Plainti£^  as  against  the  Brooms  and  Harris^  the  costs 
of  more  than  one  hearing. 

With  respect  to  the  question,  whether  the  Brownings 
were  necessary  parties,  in  respect  that  Mr.  WUlaws  had 
directed  that  Messrs.  Wkite  and  Rossej\  the  receivers  of 
his  estate,  should  pay  interest  on  their  mortgage  after 
certain  other  payments,  I  am  of  opinion  that,  this  direc- 
tion being  made  without  their  privity,  and  without  con- 
sideration on  their  part,  it  was  not  binding  on  Mr. 
WilUmSf  and  that  they  are  not  necessary  parties  to  the 
receivers'  accounts. 

With  respect  to  the  appomtment  of  a  receiver,  the 
consideration  most  be  reserved  till  after  the  Master's 
report.  Whether  the  mortgage  debt  assigned  to  the 
Plaintiff  is  or  not  discharged,  and  whether  the  addi« 
tional  sum  of  200L  a  year  is  made  a  legal  or  equitable 
charge,  will  have  great  weight  on  that  question. 

*  It  had  been  contended  on  least  one  of  the  two  former  in- 
the  part  of  the  Plaindfl^  that  he  efiectual  hearings,  in  addition  to 
ought  to  have  the  costs  of  at    the  costs  of  the  present  hearing. 
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f^HE  question  in  this  cause  was^  whether  the  testator  Quaere,  Whe- 

had  or  had  not  given  the  title-deeds  relating  to  a  J^!^  causd  is 

mortgage  debt  of  600/.,  due  to  him  from  one  James  Pol-  aroided  by  the 

lardj  by  way  of  donatio  mortis  causd,  to  one  of  the  De-  will  or  codicil 

Fendants  ?  {•  «l>«mient. 

lyiDade  ?  — 
Whether  a 

TTie  Defendant,  who  claimed  the  gift,  stated,  that  the  remmnder 

,        ,  may  be  limited 

testator  had  annexed  to  it  the  condition  that  the  mort-  on  a  donoHo 

gagor  was  not  to  be  troubled  during  his  life  for  either  ^J^™^^^?*^^ 

principal  or  interest,  and  that,  at  the  death  of  the  donee,  the  donoHo 

the  600L  was  to  go  to  her  children.    The  gift  was  alleged  ^^^ 

to  have  been  made  about  the  1st  or  2d  of  March  1819;  mortgage 

and,  on  the  I5th  of  that  month,  the  testator  made  a  the  same  ram 

r^rular  codicil  with  professional  assistance,  by  which  he  ^th  the  same 

1      1.1  n  ./.!./•  1     Vw  !•     1         remainder 

gave  the  like  sum  of  600/.  for  life  to  the  Defendant  oyer^  in  a  sub- 

claiminir  the  donatio  mortis  causd.  with  remainder  to  her  sequent  codi- 
°  '  oil,  IS  to  be 

children.     On  the  1 8th  of  March  he  made  a  second  considered  a 
codicil ;  and  in  neither  of  the  codicils  was  there  any  notice  "^^  action 
taken  of  this  alleged  donation  of  the  mortgage*     He 
died  about  the  middle  of  April. 

Two  witnesses  stated,  that,  after  making  the  first 
codicil,  the  testator  declared  that  he  had  thereby  done 
something  more  for  the  donee  of  the  mortgage. 

Mr.  Sugden  and  Mr.  Beamesy  for  the  Plaintiff. 

It  is  impossible  to  place  any  reliance  on  the  evidence 
which  has  been  adduced  by  the  alleged  donee.  If  the 
testator  had  made  a  gift  of  tlie  mortgage  to  her,  it  is 
extraordinary  that  he  should  not  have  alluded  to  it  in 
either  of  his  codicils,  and  that  he  should  not  have  made 
any  mention  of  it  to  the  attorney  who  drew  these  testa- 
mentary instruments.    There  are  various  points,  also,  in 

which 
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which  there  are  discrepancies  between  the  answers  and  the 
depositions.  A  donatio  mortis  causd  ought  to  be  esta- 
blished by  clear  evidence ;  here  the  case  stated  is  utterly 
improbable,  or,  at  least,  accompanied  with  circumstances 
of  the  most  suspicious  character.  These  imperfect  dis^ 
positions  are  sanctioned  by  the  law  only  from  indulgence 
to  a  party  who  is  in  extremis ;  and,  to  be  valid,  such  gifts 
must  be  made  in  apprehension  of  death*  Here  the  alleged 
gift  took  place  six  or  seven  weeks  before  the  death  of  the 
testator ;  and  there  is  no  evidence  that  at  that  time  his 
life  was  in  danger.  Besides,  this  is  represented  as  a  gift 
not  to  the  donee  absolutely,  but  to  her  for  life,  subject 
to  the  condition  of  not  requiring  the  interest  from  the 
mortgagor  during  his  life,  and  with  remainder,  after  her 
4eath,  to  her  children.  Now  a  donatio  causd  mortis 
cannot  be  coupled  with  a  condition  or  made  subject  to 
a  trust. 


Mr.  Home,  contra. 

There  is  direct  evidence  in  support  of  the  gift ;  and 
the  discrepancies  are  only  in  minute  circumstances,  ia 
which  different  persons,  telling  the  truth  without  con- 
cert, will  be  generally  found  to  vary  a  little  from  each 
other.  The  gift  was  made  in  the  last  illness  of  the 
donor  and  in  contemplation  of  his  death  ;  which  is  suf- 
ficient to  support  it. 

Mr.  Boteler,  on  the  same  side. 

The  allegation  that  it  is  essential  to  the  validity  of 
such  a  gift  that  it  should  be  made  in  extremis  or  in 
apprehension  of  death,  is  contrary  to  law.  *^  Mortis 
eausd  donatio  est  quce  propter  mortis  JU  suspiciofiem.*'  (a) 
Equally  groundless  is  the  assertion  that  a  donatio  mortis 
causd  cannot  be  coupled  with  a  condition,  or  made  sub- 
ject to  a  trust.     In  Drury  v.  Smith  {b)  the  deceased  had* 

ifi 


(a)  IM.  lib.  If.  tit.  7.  s.  I 


(d)  1  P.  IWlM.  404, 
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in  his  last  illness,  given  a  bill  to  a  person  for  the  pur- 
pose of  being  delivered,  in  the  event  of  the  donor's 
death,  to  his  nephew ;  and  Lord  Catvper  held  that  the 
gift  to  the  nephew  was  valid.  In  Blount  v.  Burrow  (a) 
Lord  Commissioner  JE^re said,  **  it  being  for  a  particular 
purpose  did  not  prevent  its  being  a  donatio  mortis  catisd" 
According  to  the  civil  law,  a  donatio  mortis  causA  may 
be  made  subject  to  a  trust  or  a  cooditi^m.  '^  Eorum, 
quibus  mortis  causa  donatun  est,  fidei  committi  quoquo 
tempore  potest:  quod  fideicommissum  heredes,  salva 
Falddiae  ratione^  quam  in  his  quoque  donationibus  ex- 
emplo  legatorum,  locum  habere  placuit,  prsBstabunt  Si 
pars  donationis  fideicomniisso  teneatur,  fideicommissum 
quoque  munere  Falcidiae  fungetur.  Si  tamen  alimenta 
prasstari  voluit,  collationis  totum  onus  in  residuo  do* 
nationis  esse  respondendum  erit  ex  defuncti  voIuntat% 
qui  de  majore  pecunia  prssstari  non  dubie  voluit  Integra." 
•^Dig.  lib.  xxxi,  tit.  I.  77.1.  "  Ab  eo,  qui  neque 
legatum  neque  fideicommissum  neque  hereditatem  vei 
mortis  causa  donationeni  accepit,  nihil  per  fideicommifr* 
sum  relinqui  potest.*'-^ Cod.  lib.  vi.  tit  42. 1.9. 

The  Master  qf  the  Rolls, 

After  commenting  upon  the  evidence,  and  stating  that 
there  was  great  doubt  as  to  the  facts,  directed  an  issue 
in  the  following  words :  **  Whether  the  testator  made 
any  gift  by  way  of  donatio  mortis  causd  of  the  mortgage 
debt  due  to  him  from  James  Pollard : "  the  Judge  to  be 
at  liberty  to  indorse  any  special  matters  upon  the  postea. 

The  Mast£R  qfthe  Rolls  observed,  that  this  form  of 
issue  would  leave  the  question  of  law,  as  well  as  of  fact, 
to  the  consideration  of  a  court  of  law. 


1827. 


Hambrooxx 

V. 
SufMOKS. 
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Rolls.  HODGES  V.  GREEN. 

Nov.  30. 

A  conveyance   ^T^HE  question  in  the  cause  was.  Whether  the  will  of 

of  an  estate  -»-  ^^g  testator  was  revoked  as  to  a  particular  estate  by 
to  trustees,  r  »f 

upon  trust  to    a  deed  subsequenUy  executed, 
sell  for  pay- 
ment of  debtSy 
isnotarevo-        In  1806,  William  Hodges  made  his  will,  devising  all 

prior^^fbe-  ^^^  ^^  estates.  By  indentures  of  lease  and  release^ 
cause  it  de-  dated  in  December  1811,  he  conveyed  certain  estates  in 
surplus  mo-  Ox/brdskire  to  Charles  Green  and  George  Green^  and 
fi^  ^""ISl  ^®*^  heirs,  upon  trust  for  sale  or  mortgage,  and  to  apply 
shall  be  per-  the  money  to  arise  from  such  sale  or  mortgage  in  pay- 
thc^^^-^^  ment,  first,  of  an  old  mortgage  debt  of  8000/.;  secondly, 
but  if  it  have  of  scheduled  debts ;  and  then,  after  retaining  whatever 
purpose  to  might  be  due  to  them  for  expenses,  &c.,  of  a  recent 
provide  an  an-  mortgage  debt  of  5000/.  In  the  release  it  was  further 
separate  use     declared,  that,  as  to  the  residue  or  surplus  of  monies  to 

of  the  wife       \^  received  from  a  sale,  the  trustees  should  stand  pos- 

until  the  sale,  ,     -.  ,  .  *.       i  i  . 

it  will  be  a  re-  sessed  of  the  same  m  trust  for  the  testator,  his  executors, 

^*^^^th'  ^  ^^^  administrators  as  personal  estate;  and  that,  as  to  such 

will  be  en-  part  of  the  premises  as  should  not  not  be  sold,  the  trus- 

annuity  after  ^^^  should  stand  seised  of  it  in  trust  for  the  testator,  his 

the  death  of  heirs,  and  assigns:  and  power  was  given  to  Charles  Green 

if  the  sale  do  ^^^  Geotge  GreeUj  until  a  sale  should  take  place,  to  de- 

T^ot  take  place  mise  tlie  premises,  and  to  fell  timber.  The  deed  further 
m  his  lifetime.  .  j   j      i         .       i 

provided,  that,  in  the  meantime,  and  until  a  sale  was 

effected,    the    trustees    should    receive   the   rents    and 

profits,  and  the  money  arising  from  the  sale  of  timber, 

and  should  apply  the  same  in  payment,  first,  of  the 

interest  on  the  mortgage  of  8000/.,  and,  in  the  second 

place,   of   an   annuity   of  750/.    a   year   to   Catherine 

HodgeSf 
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HodgeSf  the  testator's  wife,  for  her  sole  and  separate 
use,  and  free  from  the  debts  or  control  of  Mr.  William 
Hodges.  The  next  trust  was,  for  discharging  the  in- 
terest on  certmn  other  debts ;  and  the  residue  of  the 
money,  if  any,  was  to  be  applied  in  payment  of  the  prin- 
cipal of  the  debts.  The  deed  contained,  likewise,  a 
covenant  for  further  assurance  by  the  testator  and  his 
heirs. 


2» 
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Mr.  Hodges  died  within  fourteen  months  after  the 
execution  of  the  deeds  o(  December  1811.  No  part  of 
the  estate  had  been  sold  during  his  lifetime. 

* 

The  wife  was  entiUed  by  her  marriage  settlement  to  an 
annuity  of  800;.  a  year,  after  the  death  of  the  husband. 

The  bill  was  filed  by  the  heir  at  law,  who  insisted 
that  the  deeds  of  December  1811  were,  as  to  the  estates 
comprised  in  them,  a  revocation  of  the  will. 


Mr.  Sugden  and  Mr.  PhiUimore^  for  the  Plaintiff. 

A  conveyance,  which  goes  beyond  the  purpose  of  a 
mere  mortgage,  or  of  making  a  provision  for  the  pay-* 
moit  of  mortgages  and  debts,  is  a  revocation  of  a  prior 
will.  Here  the  testator's  power  of  disposition  over  the 
property  is  varied  in  essential  particulars.  An  annuity^ 
charged  upon  the  lands,  until  a  sale  shall  have  taken  place, 
is  given  to  the  separate  use  of  his  wife;  the  trustees 
have  power  to  grant  leases  and  to  fell  timber ;  and  the 
satisfection  of  this  annuity  is  one  of  the  first  purposes  to 
which  the  rents  of  the  land  and  the  proceeds  of  the  timber 
are  to  be  applied.  Suppose  the  deed  of  1811  had  con- 
veyed the  estate  to  trustees  upon  trust  to  sell,  and,  in  the 
meantime,  out  of  the  rents  and  profits  to  pay  to  the  wife 
thb  annuity  of  750/.  a  year,  who  can  doubt  that  it  would 

have 


/. 
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have  been  a  revocation  of  the  will  ?  Can  it  be  less  operative 
as  a  revocation,  because,  along  with  that  purpose,  other 
purposes  are  conjoined,  which,  by  themselves,  would 
not  have  revoked  the  will  ? 

The  nature  of  the  testator's  interest  in  the  property 
is  materially  changed  by  this  deed.  The  surplus^ 
monies  arising  from  the  sale  are  to  go  to  him,  his-  exe- 
cutors, and  administrators,  and  to  be  part  of  his  per- 
sonal estate ;  so  that  the  very  subject-matter,  on  which 
the  will  was  to  operate,  is  totally  altered  in  its  cha-' 
racter,  and  thrown  into  a  new  line  of  transmission. 
Vann  v.  Bamett.  {a) 

Mr.  Pepys  and  Mr.  Pembertan^  for  some  of  the  De^ 
fendants. 

The  true  question  is.  Whether  the  deeds  of  1811 
contain  any  provision,  by  which  there  is  manifested,  or 
from  which  there  must  be  presumed,  an  intention  to 
revoke  the  will  ?  There  might  have  been  some  ground 
for  the  argument  of  the  Plaintifl^  if  these  deeds  had 
provided  for  purposes  which  were  to  be  answered,  after 
the  debts  were  satisfied.  But  when  once  the  debts  were 
paid,  in  what  respect  il^as  the  interest  of  the  testator 
diflferent  from  what  it  had  previously  been?  The  surplus 
monies,  it  is  said,  arising  from  the  sale,  are  to  be  part 
of  his  personal  estate.  But,  without  any  express  declaiv 
ation  to  that  eflfect,  the  rule  of  law  would  have  made 
such  monies  personal  assets.  The  annual  pa3rment  to 
his  wife,  until  a  sde  shall  be  effected,  was  introduced, 
not  with  a  view  of  altering  his  interest  in  the  estate,  but 
as  a  part  of  the  machinery  by  which  the  ti^ust  for  the 
payment  of  debts  was  to  be  carried  into  effect     It  was 

a  pur-> 


(a)  19  Vet.  lOS. 


CASES  IN  CHANCERY.  81 

a  purpose  subordinate  and  auxiliary  to  the  main  purpose  1827» 
of  providing  for  the  discharge  of  the  debts,  and  not  a 
distinct  and  ulterior  object.  When  the  sales  were 
effected,  there  would  unquestionably  be  a  considerable 
surplus ;  but  if  in  the  meantime  all  tlie  rents  and  profits 
were  to  be  applied  for  the  benefit  of  the  creditors,  his 
fiunily  would  be  left  without  provision.  He  therefore 
provided  for  the  annual  payment  of  750/.  to  his  wife^ 
until  the  hereditaments  should  be  sold.  This,  however, 
was  a  payment  which  was  not  intended  to  continue,  and 
which,  according  to  the  words  of  the  deed,  cannot  be 
held  to  have  continued  beyond  the  death  of  Mr.  Hodges^ 
and  which,  therefore,  could  in  no  way  alter  tlie  devisable 
interest  which  his  will  disposed  of.  He  contemplated 
an  immediate  execution  of  the  trusts:  the  words  ex- 
cluding the  marital  power,  which  accompany  the  gift  of 
the  annuity,  expressly  refer  to  Mr.  Hodges  himself,  and 
not  to  any  future  husband:  and,  under  her  marriage 
settlement,  the  lady,  upon  his  death,  would  become  en- 
titled to  an  annuity  of  800/.  a  year  as  her  jointure ;  so 
tkat  this  intermediate  provision  would  no  longer  be 
necessary.  The  annuity  of  750/.  would  necessarily  end 
with  the  execution  of  the  trust  for  sale ;  but  it  was  not 
to  continue  in  every  event,  till  {hat  trust  was  executed. 
Upon  the  whole,  the  deeds  of  1811  have  no  purpose 
beyond  that  of  providing  for  the  payment  of  debts  and 
incumbrances,  and  there  is  nothing  in  them  to  affect  the 
wiU. 

Mr.  Home  and  Mr.  Pooley^  for  Defendants  in  the  same 
interest,  cited,  in  support  of  the  will,  Vernon  v.  Jones  (a), 
'Earl  Temple  v.  The  Duchess  of  Chandos  (6),  and  Har-- 
mood  V.  Oglander.  (c) 

Mr. 

(a)  Pr€c.  in  Cha.  38.  Free-  {b)  3  Ves.  685. 
moM,  117.  3  Vem.  241.  1  Eq.  (c)  8  Ves.  127. 
Ca.Jb.4lO. 
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Mr.  Sugdetij  in  reply. 

As  the  annuity  of  7507.  is  given  to  Catherine  Hodges 
without  any  limitation  of  time,  except  that  of  the  exe* 
cution  of  the  trust  to  sell,  it  would  continue  after  the 
death  of  William  Hodges^  if  the  estates  were  not  sold  in 
his  lifetime ;  and,  being  given  to  her  separate  use,  the 
marital  power  of  any  future  husband  would  necessarily 
be  excluded.  It  is  true,  that  the  rules  of  law  would  have 
made  the  surplus  monies  his  personal  estate,  if  the  con- 
tracts for  sale  had  been  entered  into  in  his  lifetime;  but, 
under  the  deed  of  December  1811,  these  surplus  monies 
may  be  claimed  by  his  personal  representative,  although 
the  sales  were  not  made  till  after  his  death ;  so  that  the 
efiect  of  the  conveyance  is,  to  give  to  the  personal  re- 
presentative what  would  otherwise  have  belonged  to  the 
heir. 

The  Master  of  the  Rolls 

Was  of  opinion,  that  the  direction,  that  the  residue  of 
the  monies  arising  from  the  sale  should  be  personal 
estate,  was  not  a  purpose  beyond  the  payment  of  debts 
so  as  to  revoke  the  will,  but  was  the  mere  expression  of 
that  which  would  be  a  consequence  of  law  from  the 
execution  of  the  trust :  for,  if  there  was  a  residue  of 
money,  there  would  be  a  resulting  trust  to  the  testator 
of  personal  estate  —  and  if  a  residue  of  land,  a  resulting 
trust  of  real  estate :  but  that  the  annuity  to  the  separate 
use  of  the  wife  would  continue  after  the  death  of  the 
testator,  if  the  estates  were  not  sold  in  his  lifetime,  and 
was  plainly,  therefore,  a  purpose  beyond  the  payment  of 
debts,  and  would  revoke  the  will :  and  he  made  a  de- 
claration accordingly,  (a) 

(a)  Vawier  y.  Jeffery^  16  Fef.519.  3Rut$eU,^19. 


CASES  IN  CHANCERY^  S8 

1827. 


SHERIFF  c  AXE.  Rou* 

•  - 

^Y^HIS  was  a  bill  by  survivitig  executors  against  the  An  agent, 

personal  representative  of  a  deceased  executor,*  |^|,  not**^ 
prajing  the  repayment  of  a  sum  of  money  which  the*  entitled  to 
deceased  executor  had  retained  as  for  his  coHunission  mmon  on 

on  business  done  in  the  afiairs  of  the  testator*  biwineit  done 

Bubaequently 
to  the  testa* 

The  testator  was  captain  of  an  East  India  ship.  The  ^^^  ^^^' 
deceased  executor  was  in  the  habit  of  acting  as  a  com- 
mission agent  with  respect  to  East  India  goods;  and 
had)  under  a  power  of  attorney,  acted  in  the  affairs  of 
the  testator.  The  commission  was  chdmed  pardy  on 
monies  which  had  been  received  by  the  deceased  exe- 
cutor id  the  lifetime  of  the  testator ;  partly  on  monies 
which  had  been  received  after  the  death  of  the  tes* 
tator,  but  in  respect  of  sales  made  through  the  agency 
of  the  executor  in  the  lifetime  of  the  testator;  and 
pardy  on  monies  received  after  the  death  of  the  tes- 
tator,  where  the  sales  had  also  taken  place  after  the 
testator's  death,  though  the  agency  had  commenced  in 
hb  lifetime;  ' 

The  Plaintiffs  attempted  to  prove  from  a  correspond-- 
ence  between  the  deceased  executor  and  the  testator, 
that  the  executor  had  undertaken  the  agency  as  a 
matt^  of  friendship,  and  that  no  commission  could 
therefore  be  charged.     But  as  to  this  point. 

Tike  Master  of  the  Rolls  held,  that  the  inferences 
firom  the  correspondence  were  much  too  slight  to  de^ 
pme  the  deceased  executor  of  his  primd  faeie  right  to 
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commission :  and,  as  to  the  other  points,  his  Honor  de- 
clared, that  the  deceased  executor  was  entitled  to  com* 
mission  on  all  monies  received  and  paid  by  him  prior  to 
the  death  of  the  testator ;  and  that;  as  to  all  monies  re- 
ceived or  paid  by  him  subsequently  to  the  death  of  the 
testator,  he  was  entitled  to  be  paid  for  any  trouble  taken 
by  him  before  the  death  of  the  testator  in  regard  thereto, 
at  the  same  rate  that  any  other  i^nt  would  be  entitled 
to  be  paid  for  such  trouble,  according  to  the  usual  course 
of  mercantile  employment :  and  be  referred  it  to  the 
Master  to  take  the  account  accordingly. 


Rolls. 

Nov.  86,  S7. 
JDec.  3.  6. 


Where  le^ 
det  are  given 
upon  trust  to 
accumulate 
the  interest 


HARVEY  V.  COOKE. 


^AMUEL  GOMONDj  by  his  will,  bearing  date  the 
8th  of  June  1816,  devised  and  bequeathed  all  his 


ire^old  and  leasehold  estates,  and  all  his  personal  pro- 
and'divi'dendsy  petty  to  Charles  Gomond  Cooke^  William  Danson^  and 
J"^^^^"""  Christopher  Narthcote^  their  heirs,  executors,  and  ad- 
and  dividends  mipistrators,  upon  trust  to  convert  the  same  into  money ; 
w'.'Sft^  to  discharge,  out  of  the  proceeds,  his  funeral  and  testa- 
oftheprinci-  mentary  expenses,  his  debts,  and  various  legacies, 
iess^th^^Court  ainounting  in  the  whole  to  about  10,543/.,  among  which 
is  satisfied,  by  were  legacies  of  500/.  to  Elizabeth  Herrings  and  of  600/. 
Other  clauses  ^  her  children ;  and  to  invest  the  residue  of  the  monies 
°h  ^\^^'''*       on  government  or  real  securities.     Out  of  the  dividends 

terest  and  di-  and 

vidends  were 

omitted  in  the  gift  over  by  cleridal  ftiistake. 

A  transaction  cannot  be  considered  as  a  family  arrangement,  where  the  doubts, 
existing  as  to  the  rishts  all^d  to  be  compromised,  are  not  presented  to  the  mind  of 
the  parnr  interested. 

A  defect  of  parties  mav  be  cured  at  the  hearing,  by  the  undertaking  of  the  Plain- 
tiff to  ^ive  full  effect  to  tne  utmost  rights  which  the  absent  party  could  have  claimed, 
those  nghts  being  such  as  da  aot  aflbet  the  ri|ghtt  of  Defenoanti. 
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and  interM  of  this  fund  there  was  to  be  paid  to  his  wife,  1827« 
Mary  Gomimd,  a  clear  annuity  of  1050/.>  over  and  above- 
a  sum  of  150/.  a  year,  which  was  secured  to  her  by  her 
.  marriage  settlement;  and  if  the  dividends  and  interest 
were  not  sufficient  for  that  purpose,  so  much  of  the 
principal,  as  might  be  necessary,  was  to  be  appro^ 
priated  to  the  satisfaction  of  the  annuity.  Subject 
to  this  charge,  the  testator  gave  his  residuary  estate 
unto  and  equally  between  and  amongst  the  children  of 
Charles  Gonumd  Cooke,  Richard  Oomond,  and  Elizabeth' 
Herring,  the  same 'to  be  paid  and  assigned  when  and  as 
soon  as  the  youngest  of  such  dhildren  should  have  at- 
tained the  age  of  twenty*one  years ;  but  the  interest  and 
dividends  thereof  were,  in  the  mean  time,  to  be  paid  and 
applied  for  their  respective  use  and  benefit.  He  further 
directed,  that,  in  case  any  persofi,  claiming  to  be  benefited 
under  his  will,  should  contest  or  dispute  its  validity,  or 
otherwise  disturb  his  executors  in  the  execution  thereof, 
the  bequest  giveh  to  such  person  should  be  null  and 
void,  and  should  sink  into  the  residue:  and  he  ap- 
pointed Charks  Gonumd  Cooke,  William  Danson,  and 
Christopher  Norihcote,  his  executors. 

The  testator  died  in  May  1819.  Charles  Gomond 
Cooke  had  only  one  child,  a  daughter;  Richard  Gonumd 
had  four  children ;  and  Mrs.  Herring  had  six  children. 
At  the  institution  of  the  suit  all  these  children  had 
attained  twent]r>one. 

Edmund  Gomond,  the  father  of  Samuel  Gomond,  had 
died  in  1784.  As  ho  will  was  produced,  he  was  supposed 
to  have  died  intestate ;  and  Samuel  Gomond,  as  his  only 
diild  and  sole  next  of  kin,  had  obtained  administration 
to  him,  and  taken  possession  of  all  his  property.  But,  a 
dtort  tim^  aftet  SamueFs  death,  there  was  found  in  onc^ 
of  the  secret  drawen  ^  a  bureau,  a  will  of  his  fiither 
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1827.        Edmund  Gomond,  which  bore  date  the   10th  of  Sep- 
tember  1783. 

By  this  will  the  testator,  af^r  devising  a  leasehold 
house  to  his  son,  with  limitations  over,  gave  his  brother^ 
Thomas  Gomondf  a  specific  sum  of  5000/.  four  per  cent, 
consolidated  bank  annuities,  another  specific  sum  of 
5S00/.  three  per  cent,  consolidated  bank  aonuities,  and 
a  sum  of  SOOO/.  which  he  had  at  interest  on  a  mortgage 
of  the  estate  of  Lord  Clifford^  upon  trust  to  receive 
the  interest  and  dividends  of  these  sums,  and  i^ply  such 
parts  thereof,  as  he  in  his  discretion  should  see  fit,  iu 
the  maintenance  and  education  of  all  or  any  of  the  chil- 
dren of  his  son  Samuel  Gomondf  until  they  should  re- 
spectively attain  the  age  of  twenty-one  years,  or  be 
married,  with  such  consent  as  was  therein  mentioned  f 
and,  upon  further  trust,  to  place  out  the  surplus  of  such 
interest  and  dividends  at  interest  on  government  or 
freehold  securities,  so  as  to  accumulate  for  the  benefit 
of  the  persons  to  whom  the  same  was  thereinafter  be- 
queathed. He  then  proceeded  to  direct,  that  **  the  said 
principal  sums,  and  the  accumulated  interest  thereof 
should  be  paid  to  such  one  or  more  of  the  children  of 
his  son  Samuel,  as  should  attain  the  age  of  twenty-one 
years  or  day  of  marriage  with  consent,  subject  to  a  power 
of  appointment  in  the  father. . 

**  But,'*  continued  the  testator,  *^  if  there  shall  not 
be  any  child  or  children  of  my  said  son  Samuel,  or, 
being  such,  they  shall  all  happen  to  die  without  attain- 
ing as  aforesaid,  then  I  give  and  bequeath  the  interest, 
dividends,  and  produce  of  the  same  principal  sums,  unto 
the  said  Thomas  Gomond  for  his  life,  for  his  own  use  and 
benefit,  and  firom  and  after  his  decease,  then  in  trust 
that  the  executors  or  administrators  of  the  said  Thomas 
Gomond  do  and  shall  pay  the  interest,  dividends,  and 

profits 
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promts  of  the  same  principal  sums  unto  the  said  Matyi  1827. 
the  daaghter  of  the  said  Thomas  Gomond^  for  and  during 
the  term  of  her  natural  life ;  and  from  and  after  her  de- 
cease^ in  trust  to  pay  and  apply  such  parts  of  the  interest, 
dividendsy  and  produce  of  the  said  principal  monies,  as 
he  the  said  Thomas  Gomondj  his  executors  or  admi- 
nistrators, shall  see  proper,  in  the  maintenance  and 
education  of  all  and  every  the  children  of  my  said  niece 
Mary  Gomondj  until  they  shall  respectively  attain  their 
age  of  twenty-on^  years,  or  be  married  with  such  con- 
sent as  aforesaid,  and  to  place  out  the  surplus  of  such 
interest,  dividends,  and  produce,  as  the  same  shall  be 
received,  at  interest  on  government  or  other  freehold 
security,  for  the  benefit  of  the  persons  to  whom  the 
same  is  hereafter  bequeathed,  and  in  trust  to  pay  the 
said  principal  sumsj  and  the  unapplied  interest  thereof^ 
unto  such  one  or  more  of  the  children  of  my  said  niece 
Maty  Gomond  who  shall  live  to  attain  the  age  of  twenty- 
one  years,  or  day  of  marriage  with  such  consent  as 
aforesaid,  in  such  parts,  shares,  &c.,  as  she  the  said 
Mary  Gomond  by  any  deed  or  writing,  &c.  shall  ap- 
point; and  in  default  of  such  appointment,  &c.,  in  trust 
to  pay  and  divide  the  said  principal  sums  unto  and 
amongst  all  and  every  the  child  and  children  of  the  said 
Mary  Gomond  who  shall  live  to  attain  the  age  of  twenty- 
one  years,  cr  day  of  marriage  with  such  consent  as 
aforesaid,  &c. :  and  if  there  shall  not  be  any  child  or 
children  of  my  said  niece  Mary  Gomofid,  or,  being  such, 
diey  shall  all  happen  to  die  without  attaining  as  afore- 
sud,  then  in  trust,  to  pay  one- fourth  part  of  the  said 
principtd  monies  unto  my  nephew  Charles  Cooke^  his 
executors  or  administrators;  and  in  trust  to  pay  one- 
fourth  part  of  the  said  principal  monies  unto  my  nephew 
SiAard  Gomond^  his  executors  and  administrators ;  and 
in  tmst  to  pay  one  other  fourth  part  of  the  said  prin- 
cipal  mokies  unto  my  brother  Walter  Qonumdy  his  exe- 
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18S7.  cutors  or  administrators ;  and  in  trust  to  pay  the  re» 
maining  fourth  part  of  the  said  principal  monies  unto 
my  sister  Mrs.  Elizabeth  BauDUyj  her  executors  or  ad- 
ministrators :  and  it  is  my  will,  intent,  and  meaning,  that 
so  much  money  as  shall  have  been  allowed  by  the  said 
Thomas  Gomond^  his  executors  or  admmistrators,  towards 
the  maintenance  and  education  of  any  of  the  children  of 
my  said  son  and  my  said  niece  Maty  respectively,  more 
than  shall  have  been  advanced  towards  the  maintenance 
and  education  of  the  others  of  such  children^  shall  be 
deduct^  and  allowed  out  of  the  parts  of  such  children 
respectively  in  the  said  trust  monies,  when  the  same 
shall  become  payable,  so  that  all  their  shares  in  the  said 
trust  monies  may  be  thereby  made  equal/' 

The  testator  further  gave  the  sum  of  2000/.  upon 
trust  to  pay  the  dividends  to  his  son  Safnuel  during  bis 
life,  and,  after  his  decease,  to  pay  the  principal,  with  the 
accumulated  interest,  to  such  of  SamueTs  children  as 
attained  twQnty-one  or  married  witli  consent;  and,  if 
there  were  no  such  children,  to  pay  one  fi^irth  of  the  prin- 
cipal monies  to  Charles  Cooke  i  another  fourth  part,  to 
Richard  Gomond;  another  fourth  part,  to  Walter  Gomond; 
and  the  remaining  one  fourth,  to  Elizabeth  EcHdey»  He 
likewise  gave  Elizabeth  Bxmley  the  interest  of  200/.  during 
Jiier  life.  The  residue  of  his  property  he  beqileatbed  to  his 
son  Samuel  Gomond^  and  appointed  him  his  executor. 

.  Thomas  Gomond^  Charles  Cook^^  Walter  Gomond^ 
Bichard  Gomond^  and  Elizabeth  Rohsily  all  survived 
Edmund  Gomond^  and  all  died  in  the  lifetime  of  Sawmel 
Gomond. 

Samuel  Gomond  had  intermarried,  after  his  fiitber^s 
death,  with  his  cousin  Mdfy  Gomond^  the  daughltier  of 
t^komass  bii^ liieie  never  waa  any  iMie  of  (he  marriage. 

She 
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She  forvived  bim;  and,  in  1819,  was  about  fifty-six  1827. 
jfears  of  age.  Hep  father,  Thomas  Qomond^  had  died  j,  ^  ' 
in  1794.  V. 


CO0KS# 


At  Samud^B  death,  the  rights  of  Charles  Cooke  under 
the  will  of  Edmund  Cromond  were  vested  in  his  son  and 
personal  representative,  the  Defendant  C  G.  Cooke ; 
those  oiBichard  Gomondy  in  his  personal  representative 
Smimnni  Gomondg  and  those  of  Walter  Gomond  and 
EliMobeth  Bowley^  in  jlnn  Boaleyj  who  was  the  personal 
lepresentatlve  of  both.  Subject  to  Mary  Gomond^s  life 
interest,  and  the  contingent  limitations  to  her  children,  ' 
these  three  persons,  in  the  events  which  had  happened, 
were  entitled  to  the  benefit  of  the  bequest  contained  in 
the  ultimate  disposition  of  the  specific  sums  of  stock  and 
of  the  mortgage  debt:  and  they  were  further  entitled  to 
the  l^;acy  of  2000^ 

Upon  the  discovery  of  the  will  of  Edmund  Gomondg 
C  G.  Cooke  procured  the  letters  of  administration  of 
Edmund's  estate^  which  had  been  granted  to  Samuel^  to 
be  recalled ;  and  he  himself  took  out  administration  to 
Edmund,  with  the  will  annexed. 

It  was  now  necessary  to  ascertain  what  was  the  amount 
of  the  daim  of  Edmund^s  estate  against  SamueVs  estate ; 
and  that  would  depend  principally  on  the  question,  whe- 
ther (supposing  Edmund  to  have  been  possessed,  at  the 
time  of  his  death,  of  the  sums  of  stock  and  the  mort- 
gage  debt  which  he  bequeathed)  the  ultimate  gift  over 
passed  only  those  sums  of  stock  and  that  debt,  or  the 
stock  and  debt,  with  all  the  accumulations  of  interest 
during  the  life  of  Samuel.  In  October  1819,  Mi.  Bell 
was  consulted  on  behalf  of  the  executors.  His  opinicm 
waa^  that  the  executors  of  Samuel  could  not  act  with 
safel^y  exospt  under  the  direction  of  the  Court ;  that  only 
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IBS7»       the  principal  of  the  5000/.  4  per  cent  stock,  5300/.  8 

cent  stock,  and  the  3000L  passed  by  the  gift  over;  and 
that  the  accumulations  of  interest  on  them,  being,  in  the 
events  which  had  happened,  undisposed  of  during  the 
life  of  Samuelf  went  to  Samuel  as  the  residuary  legatee. 
In  the  following  J2ziittary,  Mr.  Cooke  obtained  from  an- 
other profisssional  gentleman  a  similar  opinion  with  re- 
spect to  the  construction  ofEdmutuPs  will.  C  6.  Cbote, 
however,  as  representative  of  Edmundj  claimed  against 
himself  and  his  two  co-executors,  as  representatives  of 
Samuelf  the  sum  of  42,003/.  15s. ;  being,  according  to  his 
calcula^on,  the  amount  of  the  two  sums  of  stock  and 
the  mortgage  debt,  with  all  the  accumulations  of  interest 
and  dividends  from  1784>.  The  assets  of  Samuel^  ex- 
closive  of  a  small  freehold  estate,  amounted  to  about 
63,000/.;  and,  after  satisfying  the  demand  of  the 
42,003/.  155.,  and  the  legacy  of  2000/.  given  by  the 
will  oi  Edmundy  there  did  not  remain  a  fund  sufficient 
to  answer  SamueFs  debts,  funeral  and  testamentary  ex- 
penses, and  pecuniary  legacies.  The  consequence  was, 
that,  if  the  claim  of  EdmutuTs  administrator  could  be 
sustained  to  its  full  amount,  the  residuary  legatees  of 
Samuel  would  derive  no  benefit  from  their  testator's 
bounty. 

•  To  make  an  immediate  provision  for  Mrs. /fifmngr  and 
her  family,  as  some  compensation  for  what  they  had  thus 
lost,  and  in  order,  as  was  alleged,  to  prevent  litigation  and 
fiimily  diq>utes,  an  arrangement  was  entered  into  in  No* 
vember  1819,  between  jinn  Bawlet/f  Mary  Gomand  the 
widow,iSttfanna^  Gomond^  and  Charles  GomondCooke^  with 
the  assent  of  Elizabeth  Herrings  and  such  of  her  children 
as  were  then  of  age.  The  outiine  of  this  agreement  Was, 
that  Maty  Gomond  should  give  up  all  her  claims  against 
the  assets  of'  Edmund  Gomond, dJid.  Samuel  Gomond^  on 
liaving  the  annuity  of  1050/.  secured  to  her,  and  re- 
ceiving 
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the  annuity  of  1502.,  to  which  she  was  entitled  1827. 
by  her  marriage  settlement;  that  Ann  Bxmiey  should 
immediately  leceive  one  moiety  of  the  said  sum  of 
42,00d/L  155^  after  deducting  her  share  of  the  ex- 
penses and  legacy  duties,  and  should  immediately 
transfer  the  sum  of  10,000/*  4  per  cent,  anntiities  to 
trustees  upcm  trust  for  the  ^xAMixaheth  Herring  and 
her  family  upon  certain  terms ;  and  that  Charles  Gcmond 
Cooke  and  Susannah  Gomond  should,  out  of  their  pro- 
portions of  the  42,003/.  15^.,  satisfy  all  the  pecuniary 
Icigades .  of  Samuel  Gonumdj  and  pay  the  annuity  pf 
1050/.  to  his  widow. 

Accordingly  an  indenture  was  executed,  which  was 
dated  the  14th  December  1819,  and  was  made  between 
Ann  BowUy  'of  the  first  part ;    William  Milton^  Philip 
Ferdinand  Christin,  and  Robert  Moser^  of  the  second 
part ;  and  Elizabeth  Herring  of  the  third  part.     It  stated 
that  Edmund  Gomond  by  his  will  bequeathed  certain  speci- 
fied stocks  and  monies  due  upon  mortgage,  upon  trusts, 
by  virtue  whereof  and  of  a  release  from  his  widow  Mary 
Gomondf  she  Ann  Bxmiey  was  entitled  to  two  equal  fourth 
parts  of  the  said  stocks  and  monies,  and  of  the  accumu- 
lated interest  thereof;  that  C.  G.  Cooke,  as  administrator 
of  Edmund  Gomofid^  had  caused  an  account  to  be  stated 
of  the  demand Nwhich  he  had  upon  the  estate  of  Samuel 
^  Gomond  in  respect  of.  the  said  stocks  and  monies  speci- 
fically bequeathed,  and  of  the  dividends  and  interest 
received  thereon,  together  with  interest  for  the  sums 
reodvtd  up  to  the  decease  of  Sctmuel  Gomond^  and  that 
the  sum  of  42,009/.  155.  was  the  total  amount  of  such 
demand ;  that,  after  payment  of  that  sum  and  of  the 
other  the  debts  and  fimeral  and  testamentary  expenses 
of  Samuel  Gomond^  the  whole  of  his  estate  and  e£Pects 
was  not  sufficient  to  pay  the  pecuniary  legacies  be- 
queathed by  him ;  and  that,  by  reason  of  such  claims 
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1 827*  as  aforesaid  to  the  accumulated  sum  of  42,008^  lSs.9 
the  children  of  Elizabeth  Herring  would,  as  appeared 
by  the  recitals  thereinbefore  contained,  be  deprived 
of  the  benefit  intended  for  them  by  the  will  of  Samuel 
Gomondx  in  consideration  whereof  Ann  BawUyj  as 
being  absolutely  entitled  to  two  equal  fourth  parts  of 
the  accumulated  sum  of  42,00SiL  155.,  was  desirous  to 
make  a  provision  for  them  and  their  mother  EUs^ 
abeth  Herrings  by  transferring  the  sum  of  10,000/. 
4  per  cent,  consolidated  Bank  annuities  into  the  names 
of  trustees*  After  these  recitals,  the  deed  proceeded  to 
declare  that  Milton,  Christin,  and  Moser  should  stand 
possessed  of  the  10,000/.  4  per  cent.  Bank  annuities, 
which  EJizabeth  Rafwley  had  transferred  into  their  names, 
upon  trust  to  pay  an  annuity  of  100/.  to  Elizabeth 
Herring  daring  her  life ;  and  subject  thereto,  upon  trust, 
as  to  one  equal  sixth  part,  for  each  of  her  six  daughters, 
who  were  to  receive  the  dividends  to  their  separate  use 
during  their  respective  lives  ^  with  remainder,  on  the 
decease  of  each  of  them,  as  to  her  share,  for  the 
benefit  of  her  children.  The  deed  contained  also  a  de- 
claration, that  the  provision  thereby  made  for  Elizabeth 
Herring  and  her  issue  was  intended  to  be  and  should 
be  accepted  by  them  in  foil  satisfaction  of  all  claims  and 
deoiands,  which  they  or  any  of  them  had  or  might  at 
anf  time  have  upon  any  person  under  or  by  virtue 
of  the  will  of  Sanmd  Gomonds  for  which  end  it  was 
agreed,  that,  if  Elizabeth  Herring,  or  any  of  her  six 
children,  or  their  respective  executors,  administrators, 
w  any  husband  with  whom  any  of  them  might  inter- 
marry, should  neglect  or  refuse,  for  the  space  of  three 
calendar  months  after  the  same  should  have  been 
tendered  to  them  respectively,  to  execute  a  deed  or 
deeds  for  releasing  or  extinguishing  all  such  daims  and 
demands  as  aforesaid,  or  should  in  the  mean  time  attempt 
to  euforoa  any  such  clmns  or  demands^  th^  provisioiis 

thereby 
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thereby  made  for  every  such  person^  who^  or  whose  1827. 
eseculors,  administrators)  or  assigns,  should  so  negled 
or  refuse,  or  so  attempt  to  enforce  such  claims  or  de-> 
mands  as  aforesaid,  and  also  the  provision  thereby  made 
for  the  diild  or  children  of  ^  such  person  (being  a 
daughter  of  Elisui^k  Herring)^  should  be  absolutely 
forfeited,  and  should  be  held  in  trust  for  Ann  Bowky$ 
her  executors,  administrators,  or  assigns* 

At  the  same  time  a  deed  of  release  was  prqpared^ 
bearing  date  on  the  14lh  of  December  1819,  and  made 
between  Mrs.  Herring  and  her  six  daughters,  of  the 
first  part,  Ann^Saadej/i  of  the  second  part,  and  the  exe^ 
cutors  of  Samuel  Gamondy  of  the  third  part.   After  men» 
tioning  the  substance  of  Samuel  GomoruTs  will»  and  the 
diioovery  of  his  father's  will,   it  stated  that  Chariet 
Gomond  Cooke^  as  administrator  of  his  father,  had  caused 
an  account  to  be  stated  of  the  demand  which  he  had 
upon  the  estate  of  Samuel  Gamotid  in  respect  of  divera 
stocks  and  monies  specifically  bequeathed  in  trust  by 
the  will  of  Edmund  Gomond^  and  of  the  interest  and 
dividends  received  thereon,  together  with  interest  on 
the  sums  so  received  up  to  the  2d  day  of  November  1819^ 
and  that  the  sum  of  42,003/.  ISs.  was  found  to  be  the 
total  amount  of  such  demand ;  t^at^  after  payment  of 
sudi  denmid,  and  the  other  debts,  and  funeral  and  tes* 
tamentary  ocpenses  of  Scmuiel  Gomond,  the  whole  of  hia 
estate  was  not  sufiicient  to  pay  the  pecuniary  legacies, 
which    he    had  bequeathed;    that  Elizabeth   Herring 
and  her  children  had  agreed  to  accept  the  provision 
made  for  them  by  the  before-mentioned  indenture  of 
the  nth  of  December  1819,  in  satisfaction  of  all  their 
daimsnpon  the  residuary  estate  of  iSajntid  Gomond  j  and 
that  hia  executors  had  consented  to  pay  the  legitcy  of 
500/.  bequeathed  to  Mrs.  Herring,  and  the  legacy  of 
COOf.  bequeathed  to  her  childn^n:  a^d  it  waa  thereby 

witnessedy 
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1827*  witnessed,  that,  in  consideration  of  thajt  provision,  and 
of  the  payment  of  the  two  legacies,  Mrs.  Herring  and 
her  six  daughters  released  Charles  Gomond  Cooke^ 
Dansofiy  and  Northcote^  from  all  claims  or  demands 
on  the  estate  of  Samuel  Gomond  under  SamuePs  will. 

This  deed  was  executed,  at  or  about  the  time  when  it 
bore  date,  by  Mrs.  Herring  and  three  of  her  daughters, 
who  were  then  of  age.  Charlotte^  another  of  the 
daughters,  attained  her  full  age  in  March  1 820.  She 
executed  the  release  on  the  28th  of  April  following; 
and  sonle  time  afterwards  intermarried  with  the  Plain- 
tiff Harvey.  It  was  executed  by  the  other  two  daugh- 
ters in  Jtme  1822,  and  April  1828. 

In  Mcy  1820,  Mary  Gomond^  the!  widow  o{ Samuel,  died; 

The  legacies  of  BOOL  and  6007.,  and  the  dividends  of 
the  10,000/.,  had  been  duly  paid  to  Mrs.  Herring  and 
her  daughters;  and,  tilUtme  1823,  no  complaint  was 
made  of  the  arrangement  which  had*  beqn  entered  into, 
nor  was  any  claim  preferred  against  Mr.  Cooke  and  his 
co-executors. 


The  present  bill  was  filed  by  Harvey  and  his  wife 
Charlotte.  It  alleged  that,  when  she  executed  the  re- 
lease, she  was  ignorant  of  her  rights  under  the  will  of 
Samuel  Gomond,  not  having  read  either  that  will  or  the 
will  of  Edmund,  and  not  having  been  informed  of  the 
opinion  given  by  Mt.  Bells  that  she  had  not  had  the 
assistance  of  any  professional  adviser ;  that  no  accounts 
of  the  trust  property  had  ever  beeil  rendered  to  her ; 
that  the  instrument  had  not  been  read  over  or  ex- 
plained to  her;  and  that  she  executed  it  under  the 
influence  of  representations,  that  it  was  for  her  ad-  , 
vantage  to  do  so.    The  prayer  was,  that  the  will  of 

Samuel 


T 
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Samuel  Gcmond  might  be  establisbed;  that  the  accounts        1827. 

of  bis  estate  migbt  be  taken ;   and  tbat  the  release     ^.j  -  ~* 

might  be  declared  firaudulent.  v. 

Cooks* 

Charles  Gomond  Cooke  and  his  two  co-executors,  by 
their  answers,  insisted  on  the  deeds  of  December  1819, 
as  a  valid  family  arrangement  which  had  been  carried 
into  execution.  They  stated  that  Edmund  Gomond^  at 
the  date  of  his  will,  and  at  the  time  of  his  death,  was 
possessed,  not  of  5000/.  4  per  cent,  stock,  and  5S00/. 
S  per  cent  stock,  but  of  bSOOL  4  per  cent  stock,  and 
5000JL  5  per  cent,  stock ;  that  the  account,  by  which  it 
appeared  that  42,008/.  IBs.  was  due  from  the  estate  of 
Samuel  Gomond  to  that  of  Edmund  in  respect  of  the 
three  specific  bequests,  had  been  computed  by  adding  to 
the  principal  of  the  legacies  the  dividends  of  the  stock 
and  interest  on  the  mprtgage  at  4  per  cent.,  together 
with  interest  at  4  per  cent,  on  the  dividends  and  interest, 
from  the  times  at  which  such  interest  and  dividends  be- 
came due ;  but  that,  upon  making  the  calculations  over 
again  for  the  purpose  of  preparing  the  answer,  it  appeared 
that  the  amount  of  the  claim,  computed  according  to  that 
principle,  ought  to  have  been  only  41,961/.  Ss.  id. ;  that 
the  sums  of  42,003/.  155.  and  2000/.  had  been  claimed  by 
Charles  Gomond  Cooke  against  the  estate  oi  Samuel j  and, 
being  allowed  by  his  co-executors,  had  been  paid  out  of 
SoMiuePB  assets ;  and  that,  after  satis&ction  of  that  de- 
mand, the  real  and  personal  estate  of  Samuel  were  in- 
sufficient for  the  payment  of  his  debts,  funeral  and 
testameqtary  expenses,  and  pecuniary  legacies,  by  up- 
wards of  2000/.  Mr.  Cooke  further  stated  his  belief 
that,  either  on  the  morning  of  the  28th  o{  April  1820^ 
or  on  the  day  before,  he  fully  explained  the  release  to 
the  Plaintiff  Charlottes  but  he  and  his  co-executors  ad- 
mitted that  no  accounts  of  the  trust  property  had  ever 
been  rendereci  to  her,  **  because  she  never  required  an; 

account^ 
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aceountf  being  well  aware  that '  the  estate  of  Samuel 
j^^^^^       Qomond  was  insufficient  for  the  payment  of  his  debts, 
V.  fui^eral    and    testamentary    expenses,    and    pecuniary^' 

^"-       legacies.'' 

It  appeared  from  the  evidence  of  yir.Bogersj  the 
solicit(Mr  of  the  executors,  that,  on  the  28th  of  AprU^ 
about  the  middle  of  the  day,  Mr.  Cooke  took  the  Plain* 
tiff  Charldtef  who  was  his  niece,  to  the  office  of  Mr. 
Sogers  in  Bristol^  and,  producing  the  release,  stated 
that  he  had  brought  her  there  for  the  purpose  of  having 
the  instrument  executed  by  her  and  her  execution  attested 
by  Mr.  Rogers*  The  latter  inquired,  whether  she  was- 
aware  of  the  nature  and  contents  of  the  instrument,  eir 
had  consulted  with  any  friend  as  to  the  propriety  of  exe- 
cuting it.  She  replied  in  the  negative.  Mr.  Sogers  told 
her,  that  shehad  better  take  some  advice,  before  she  exe- 
cuted the  instrument;  and  she  and  her  uncle  went  alvay 
with  the  instrument  not  executed. 

Mr*  Webb^  a  certificated  conveyancer  practising  in 
Bristclj  who  was  examined  on  behalf  of  the  Defendants, 
stated,  that^  on  the  afternoon  of  the  same  26th  of  AprUy 
he  was  sent  for  to  the  house  of  Northcote  to  witness 
the  execution  of  the  release,  which  was  there  put  into 
his  hands  either  by  Northcoih  or  by  Cooke.  Having 
been  introduced  to  Ae  Plainttflt*  Charlotte^  he  asked 
her  whether  she  had  read  the  deed.  She  answered 
that  she  had  been  informed  what  it  was ;  and,  upon  his 
asking  her  whether  she  knew  the  contents  and  meaning 
of  it,  she  said  she  did.  Mr.  WM  then  urged  her  to 
have  the  deed  read  over,  and  offered  to  explain  it  to  her, 
if  there  should  be  occasion ;  she  replied  that  there  was 
no  occasion  for  it.  He  then  said  that  he  should  read  it 
over,  and  that  it  would  be  no  additional  trouble  for  him 
(d  read  it  out;  but  she  said  there  jnras  no  occasion  to 

read 
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iread  it  oat.  Mr.  Wdib  then,  for  his  own  satilsfection,  1 8^7* 
read  the  deed  or  writing,  and  afterwards  gave  her  a  pen 
ibr  the  purpose  of  signing  it;  and  before  she  affixed  her 
signature,  she  remarked  that  her  mother  and  sisters  had 
already  signed  it.  After  she  had  executed  it,  she  ob- 
served that  she  was  very  happy  that  so  good  an  arrange- 
ment bad  been  made  for  the  family,  as  it  would  save 
much  trouble  in  going  to  law. 

At  the  hearing  of  the  cause,  there  was  some  dis- 
eossion  as  to  whether  the  mortgage  for  SOOO/.  was  sob- 
sisting  at  the  time  o{  Edmund's  death,  and  whether  he  left 
assets  sufficient  for  the  payment  of  the  legacy  of  20002. 
Bat  the  two  principal  questions  were  the  following :  — 

I.  Whether  the  ultimate  bequest  of  the  three  specific 
legacies  in  the  will  of  Edmund  passed  only  the  principal 
of  the  legacies,  or  passed,  along  with  the  principal,  all 
the  accumulations  of  interest  and  dividends,  till  the 
period  of  SamueVs  death. 

II.  Whether  the  rights  of  Mrs.  Harvey  were  bound 
by  the  release. 

Mr.  Sugden  and  Mr.  Wakefieldy  for  the  Plaintiffs,  con- 
tended, on  the  first  point,  that  the  bequest  over,  on 
failure  of  children  of  Marjf  Gomondy  passed  only  the 
principal  of  the  three  legacies.  The  bequest  over,  they 
argued,  purported  to  give  to  each  of  the  persons  there 
named  *^  one-fourth  part  of  the  said  principal  monies  ;** 
a  form  of  expression,  which  occurred  four  successive  times. 
Throughout  the  whole  of  the  preceding  bequests,  the 
principal  sums  and  principal  monies  were  carefully  dis- 
tbguished  from  the  accumulated  interest  and  the  un- 
applied interest.  The  first  trust,  as  to  these  bequests,  was 
to  pay  the  principal  sums  and  the  accumulated  interest  to 

the 
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1827.  the  children  of  Samuel;  and  as  there  was  no  child  of 
Samuelj  the  dividends  ought  to  have  accumulated  during 
his  life.  The  next  trust  was,  if  there  were  no  children  of 
Samuel  who  attained  a  certain  age,  to  pay  the  interest  of 
the  principal  sums  to  Thomas  Gamond;  but  this  was  a 
trust  which  could  not  take  effect  durinc^  the  life  of 
.  Samuelf  and  as  Thomas  died  in  SamtieFs  lifetime,  it  had 
no  effect  at  all.  After  the  decease  of  Thomas  Gomondf 
Mary  Gomond  was  to  enjoy  the  benefit  of  the  three  be« 
quests :  but  she,  like  her  father,  was  to  have  the  interest 
only  of  the  **  principal  sums ; "  and  her  title  to  the  en- 
joyment could  not  commence  till  it  was  ascertained  by 
the  death  of  Samuel^  that  there  could  be  no  children  of 
his  to  take  under  the  prior  gift.  The  bequest  to  her 
children,  after  her  death,  had  failed.  In  the  events 
which  had  happened,  therefore,  there  was  no  disposition 
of  the  interest  and  dividends  of  these  three  legacies 
during  the  life  of  Samuel ;  and,  he  being  residuary 
legatee,  his  estate  was  entitled  to  that  interest  and 
those  dividends.  Wj/ndham  v.  Wyndham  (a),  Shaw  v. 
Qmliffi.  (b) 

If  Edmund  were  considered  to  have  died  intestate 
with  respect  to  the  intermediate  produce  of  the  fund, 
the  result  would  be  the  same;  inasmuch  as  Samuel 
was  the  sole  next  of  kin  of  his  father.  The  only  de- 
mand, therefore,  which  the  estate  of  Edmund  could 
have  against  the  estate  of  Samuel  at  the  death  of  the 
latter,  consisted  of  the  amount  of  the  two  sums  of  stock, 
and  of  the  3000/.  and  the  2000/. 

Even  if  it  were  supposed,  that  Thomas  Gomond  and 
Maty  Gomond  successively  were  to  enjoy  the  interest 

and 

(a)  3  Bro,  C.  C.  58.  (5)  4  Bro.  C.  CI  HI. 
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and  dividends  of  the  three  legacies  from  the  death  of 
the  testator,  until  Samuel  had  a  son  born,  (a  construc- 
tion which  would  not  be  consonant  either  to  authority 
or  to  the  language  of  the  will),  still  the  result  would  be, 
that,  from  1794  to  1819,  Samuel  Gomond  was  in  the  re- 
ceipt of  dividends  and  interest  which  belonged  to  bis 
wife.  He  was  entitled  to  receive  these  dividends  by 
virtue  of  his  marital  rights;  and  no  charge  coul^l  be 
made  against  his  estate  in  respect  of  them. 


1827. 


It  was  not  very  important  to  consider  the  bequest  to 
the  children  of  Man/  Gomond^  except  in  so  far  as  it 
might  be  supposed  to  assist  the  construction  of  the  other 
clauses  of  the  will.  The  testator  did  not  seem  to  have 
intoided  that  the  accumulations  of  the  interest  and  divi- 
dends should  take  place  during  the  life  of  Samuel,  ex- 
cept for  the  benefit  of  SamueFs  children :  the  whole  that 
the  children  of  Mary  Gomond  were  to  take,  consisted  of 
the  principal  sums,  and  such  portions  of  the  surplus  in- 
terest and  dividends,  accrued  due  from  the  time  when 
the  interest  and  dividends  became  applicable  to  their 
maintenance,  as  their  mother  should  appoint;  and  if  she 
made  no  appointment,  they  were  to  take  only  the  prin- 
cipal of  the  legacies.  But  even  if  it  should  be  held,  that 
Ae  children  of  Maty  Gomond  were,  in  the  event  of  their 
becoming  entitled,  to  take  both  the  principal  and  the 
accumulated  interest  of  the  three  legacies,  it  was  clear 
that  such  a  construction  could  be  adopted  only  on  the 
ground  of  a  presumption  in  their  favour  arising  upon 
the  previous  dispositions  contained  in  the  will.  No  such 
presumption  existed  in  favour  of  the  objects  of  the  ulti- 
mate bequest  over ;  and  they  could  take  nothing  beyond 
what  was  expressly  given  to  them. 

Mr.  Home,   Mr.  Preston,   and   Mr.  Dtickworth,   for 
the  Defencfant  Cooke. 
Vol.  IV.  E  The 


so  CASES  IN  CHANCERY. 

18S7*  ^  The  interest  and  dividends  of  each  legacy  are  directed 
to  be  accumulated  for  the  benefit  of  the  persons  to 
whom  the  same  are  thereinafter  bequeathed.  The 
accumulations  would,  probably  in  any  event,  and  cer- 
tainly in  some  events,  continue  during  the  life  of  Samutsl 
Gomond:  it  is,  therefore^  contrary  to  every  rule  of 
rational  construction  to  suppose  that  these  accumu- 
lations were  meant  to  be  bequeathed  to  him;  and  to 
regard  them  as  not  disposed  of  would  be  in  direct  (^po- 
sition to  the  language  of  the  testator.  After  the  decease 
pf  Mary  Gomond^  the  principal  sums,  and  the  unapplied 
interest,  —  that  is,  the  accumulations  of  interest, — were  to 
go  to  her  children  in  such  shares  as  she  should  appoint: 
and,  when  the  testator  goes  on  to  direct  that,  in  default  of 
appoijptment,  the  trustees  shall  divide  ^^  the  said  prin- 
cipal sums"  amongst  all  her  children  who  should  live  to 
attain  the  specified  age,  he  must,  by  the  *^  said  principal 
sums,"  mean  the  fund  over  which  her  power  of  appoint- 
ment extended;  that  is,  the  original  capital  of  the  lega- 
cies, with  all  the  subsequent  accumulations,  which,  by 
investment,  had  been  converted  into  principaL  TheOt 
when  he  proceeds  in  the  next  clause,  in  the  event  of 
there  b^ng  no  children  of  Mary  Gomond  who  should 
become  entitled,  to  give  *^  the  said  principal  monies" 
to  certain  other  persons,  he  must  mean  to  dispose  of  ail 
that  the  children  of  Mary  Gomond  would  have  taken.—- 
that  is,  of  the  original  legacies,  with  the  accumulations  of 
interest 

Mr,  Knigitf  for  Ann  BjcmUyy  adopted  the  same  line 
of  argument. 

The  Master  of  the  Rolls,  in  the  course  of  the  argu? 
ment,  stated,  that  he  had  a  clear  opinion  on  the  con- 
struction of  the  will  of  Edmund  Gomondj  and  tliat  there 

was  nothmg  in  that  will  to  subject  the  estate  of  Samufl 

Gomond 


Qn^die  second  pointf  which  related  to  the  validity  of 
tba  rdms9f  it  was  argued  on  behalf  of  the  Plaint^ 
ikttf  baring  regard  to  the  true  construction  of  the 

E  S  will 
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Gamtmd  to  payment  of  intorest  on  the  two  legaicies  of  T827* 
stock  and  the  legacy  of  the  S0002.  due  on  mortgage. 
His  Honor  was  of  opinion  that  Maty  Qomond^f^  chil- 
dren, if  she  had  had  children  and  had  made  no  appoint- 
menty  would  have  taken  not  only  the  principal  of  these 
legacies,  bat  also  the  accumulated  interest,  although,  in 
the  gift  to  them,  the  expression  *' principal  sums"  was 
akme  used.  But  he  came  to  that  conclusion, — not  be- 
cause he  thought  that  the  testator  meant  under  the  words 
**  principal  sums"  to  include  the  accumulated  interest,  or 
that  those  words  passed  the  accumulated  interest,  —  but 
because,  upon  reference  to  other  parts  of  the  will,  it  ap- 
peared that  the  terms  '<  accumulated  interest"  were  to  be 
considiered  as  omitted  in  that  clause  merely  by  clerical 
mistake^  and,  consequendy,  that  they  were  to  be  supplied 
by  reference  to  the  other  parts  of  the  will.  His  Htmor 
was  of  opinion,  that  there  was  no  reference  to  other  parts 
of  the  will,  which  could  authorise  the  Court  to  supfdy 
the  words  *'  accumulated  interest,"  in  the  gift  over  to' 
the  four  persons  who  took  the  principal  monies  in  de- 
fenlt  of  Mary  Gomomfs  children ;  and,  consequendy,  he 
could  not  supply  the  words  there.  There  beiog 
nothing  to  which  on  l^al  principles  a  court  c6uld  refeif, 
in  order  to  introduce  such  terms  into  the  gift  over, 
those,  who  took  under  the  gift  over,  were  entitled  tx> 
the  principal  sums  only,  atld  not  to  the 'interest.  In 
the  events  which  had  happened^  Samuel  Gomandj  as 
residuaiy  legatee,  would  take  the  interest  upon  those 
sums  accumulated  during  his  life;  and  his  estate, 
therefore,  could  not  be  charged  with  interest  on  the 
three  legacies. 


CASES  IN  CHANCERY. 

will  of  Edmund  Gomondf  the  transaction  was,  in  the 
view  of  a  court  of  equity,  grossly  fraudulent ;  for  it 
proceeded  on  a  representation  that  Cooker  as  admini- 
strator of  Edmund f  had  a  claim  on  the  estate  of  Samuel 
to  the  amount  of  42,000/.,  when,  in  truth,  the  utmost 
extent  of  his  demand  could  not  have  exceeded  ten  or 
twelve  tliousand  pounds.  Even  if  Edmund's  will  were 
to  receive  the  construction  for  which  Mr.  Cooke  con- 
tended, still  the  claim,  which  he  had  made  against 
SamueVs  estate,  could  not  be  sustained.  He  admitted, 
that  the  sum,  which  had  been  allowed  him,  exceeded, 
the  whole  of  what  could  be  claimed  according  to  his 
own  mode  of  estimating  the  demand:  and  that  mod& 
was,  by  charging  compound  interest  upon  interest  and 
dividends,  from  the  moment  when  such  interest  and 
dividends  would  have  become  payable,  without  the  least 
reference  to  the  time,  when,  according  to  the  usual 
course  of  transactions,  they  would  have  been  actually 
received. 

Independently  of  the  taint  communicated  to  the  whole 
transaction  by  setting  up  this  fictitious  demand  of 
42,000/.,  the  proceeding  was  in  every  step  irrecon- 
cilable with  the  acknowledged  principles  of  a  court  of 
equity.  It  was  the  duty  of  Cooke^  as  executor  of  Samuel 
Gomondj  to  have  protected  his  testator's  estate,  and  the . 
rights  of  the  residuary  legatees  under  the  will :  in  as- 
suming the  character  of  administrator  of  Edmundj  he 
undertook  to  discharge  incompatible  duties ;  and,  as 
might  have  been  expected,  the  duty,  which  was  opposed 
to  his  interest,  was  forgotten  in  the  supposed  duty  with, 
which  his  interest  coincided.  The  Plaintiff,  when  she 
was  called  upon  to  execute  the  release,  had  recently  at^ 
tained  her  full  age:  no  information  was  communicate 
to  her  with  respect  to  her  rights,  except  what  was 
contained  in  the  delusive    representation,   that  there 

were 
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"Were  no  assets  to'  satisfy  any  claim  which  she  might  1827* 
baTe  pnder  the  will  of  Samuel  Qomond:  the  opinion 
erf*  Mr.  Bell,  which  would  have  shewn  that  such  a 
representation  was  inaccurate,  was  not  communicated 
to  her :  no  account  was  ever  laid  before  her  of  the 
assets  of  Samuel  Gomond:  she  had  no  professional  as- 
sistance; she  acted  under  the  influence  of  her  uncle, 
whose  interest  was  adverse  to  hers ;  and  even  her  mother 
was,  in  substance,  bribed  to  co-operate  in  bartering  away 
the  rights  of  her  children,  by  having  secured  to  her  an 
annuity  of  100/.  a  year,  to  which  she  could  have  no  claim 
under  SamueFs  will. 

'  The  Defendants  aifect  to  treat  the  transaction  as  a 
&mily  arrangement  But  in  family  arrangements,  says 
Lord  Eldon  (a),  **  there  must  not  only  be  good  faith 
and  holiest  intention,  but  full  disclosure;  and  without 
foil  disclosure,  honest  intention  is  not  sufficient.''  Here 
there  was  neither  good  faith,  nor  honest  intention,  nor 

fill!  disclosure. 

# 

On  behalf  of  the  principal  Defendants  it  was  argued, 
that  the  Plaintiff  Charlotte  had  executed  the  release 
deliberately  and  with  full  knowledge  of  her  rights; 
considering  it  to  be  for  the  advantage  of  herself  and 
her  family,  to  secure  a  certain  4Shiefit  instead  of  in- 
curring the  hazards  of  litigation.  The  construction  of 
the  will  of  Edmund  Gomond  was  at  least  a  matter  of 
reasonable  doubt :  and  a  family  arrangement  was  not  the 
less  binding,  because  to  some  of  the  parties  it  did  not  give 
all  that  a  successful  adverse  assertion  of  their  claims 
might  have  procured  them.  No  fact,  which  could  oflect 
the  rights  of  the  Plaintiff,  was  concealed  from  her :  the 
opinion  pf  Mr.  Bell  was  not  a  fact,  which  could  either  in- 
crease 

(a)  3  SwansU  477. 
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1897*  crease  or  lessen  those  rights.  Not  only  was  the  release 
Haetxt  executed  deliberately  and  with  full  means  of  infonnatioo ; 
she  and  her  husband  affirmed  it  repeatedly  by  receiving 
their  portion  of  the  surplus  dividends  of  the  10,0<XM1 
4i  per  cent,  stock.  No  claim,  incompatible  with  the 
arrangement  of  December  1819,  was  advanced  by  ber^ 
till  the  death  of  Mary  Gomand  had  made  a  great  ad- 
dition to  the  value  of  the  interests  of  the  residuary  legatees 
of  Samuel  Gomond.  In  December  1819  the  probability 
was,  that  Maty  Gomand  would  live  many  years ;  and 
her  annuity  would  have  gone  far  to  exhaust  the  utmogt 
residue  of  Samuel  Gomond^s  estate.  Mary  Gomand  died ; 
and  then  for  the  first  time  the  PlaintifFs  impeached  an 
arrangement,  to  which,  had  the  testator's  widow  still  been 
alive,  they  would  probably  have  been  glad  to  adhere. 

The  following  cases  were  cited :  Hotchkts  v.  Dkk'^ 
son  (a),  Davis  v.  Uphill  (6),  Gordon  v.  Gordon  (c).  Stocks 
ley  v.  Stockley  {d\  StapiUon  v.  StapiUon  {e)y  Cann  v» 
Cann  (g)^  Pulien  v.  Beady  (A),  Cofy  v.  Cory  («)»  Lansdaam 
V.  Lansdamn  {Jc\  Bingham  v.  Bingham  (/),  Dunnage  v. 
White,  (m) 


In  the  course  of  the  argument,  the  Court  stated  that 
a  difficulty  arose  from  the  circumstance  of  the  trustees 
under  the  setdement  pf  the  10,000/.  stock  not  being 
parties  to  the  suit ;  because  the  future  children  of  Mr. 
and  Mrs.  Harvey  had  an  interest  under  that  settlement» 
which  would  be  lost,  if  the  release  were  set  aside^  and 

the 

(a)  8  Blighj  905.  (k)  S  Aik.  587. 

lb)  1  Swtnut.  1S9.  (i)  1  Fes.  sen.  19. 

(c)  5  Swanst.  400.  (k)  Mot.  364. 

(d)  1  ret.4r  Bea.  S5.  (/)  1  Vet,  sen.  1S7. 
\e)  1  Atk.  3.  (m)  1  Swantt,  157. 
ig)  1  P.  Wm.  725. 
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tke  Plaintifis  were  to  take  only  under  the  will  of  SamueL 
To  remove  this  objection,  TAr.Sugden  undertook,  on 
bdialf  of  the  Plaintiff,  the  husband,  that  whatever  should 
be  recovered  in  the  suit  should  be  settled,  so  far  as  the 
wife  and  children  were  interested,  on  the  same  trusts  as 
were  expressed  in  the  deed  of  December  1819. 


1627. 


The  Master  tf  the  Rolls. 

This  case  has  been  treated  in  the  argument  as  a 
family  arrangement,  entered  into  for  the  purpose  of 
compromising  adverse  claims  arising  out  of  the  doubtful 
construction  of  the  will  of  the  late  Edmund  Gomond* 
Upon  carefully  reading  the  pleadings  and  the  evidence 
in  the  cause,  and  especially  the  several  deeds  which  are 
component  parts  of  the  arrangement,  it  does  not  appear 
to  me  that  such  a  view  of  the  case  is  accurate*  The 
deed  of  settlement  of  the  10,000/.  stock  made  by  Ann 
Bowleyy  to  which  the  trustees  of  Mrs.  Herrings  the 
mother,  are  parties,  does  not  represent  that  there  was 
any  doubtful  question  arising  upon  the  will  of  Edmund 
Gomondj  which,  according  to  one  construction,  would 
materially  affect  the  interests  of  the  residuary  legatees 
under  Samuel  GomoruTs  will,  and  that  it  was  therefore 
agreed  that  the  family  of  Mrs.  Herrings  as  some  of 
Samuel  Gomond^s  residuary  legatees,  should  accept  the 
provision  thereby  made  for  them  by  way  of  compromise. 
On  the  contrary,  after  reciting  parts  of  the  wills  of  Ed^ 
mund  Gomond  and  Samuel  Gomond^  it  states,  as  certain 
and  admitted  facts,  that  the  estate  of  Samuel  Gomond  vras 
indebted  to  the  estate  of  Edmund  Gomond  in  a  sum  of 
42,000/.  155.;  that,  in  consequence  thereof,  the  estate 
of  Samuel  Gomond  was  insufficient  to  pay  even  his 
pecuniary  legacies ;  that,  by  reason  thereof,  the  children 
of  Elizabeth  Herring  would  be  deprived  of  the  benefit 

E  4  intended 
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intended  for  them  by  SamueVs  will ;  and  that,  in  coa<« 
sideration  thereof,  Afin  Rondeyj  out  of  the  benefits 
which  she  derived  under  the  will  of  Edmund  Gomondf 
makes  the  provision  thereby  given  to  Mrs.  Herring  and 
her  children,  who  were  her  near  relations.  Upon  the 
face  of  this  deed  of  settlement,  therefore,  it  is  not  a 
deed  of  compromise,  but  a  deed  of  gift;  although  it  does 
contain  a  stipulation  that  Mrs.  Herring  and  her  children 
are  to  accept  the  provisions  thereby  made  for  them  in 
satisfaction  of  all  claims  under  Samuel  Gomond^s  will. 


The  language  of  the  subsequent  deed  of  release^ 
which  is  executed  by  Mrs.  Herring  and  her  children, 
is  to  the  same  effect.  Tlie  joint  answer  of  Mr.  Cooke 
and  Mr.  Danson  is  also  to  tlie  same  effect  This 
answer  asserts,  not  that  the  sum  of  42,000/.  1 5s.  was 
a  doubtful  claim  upon  the  assets  of  Samuel^  but  that  it 
was  a  certain  debt,  which  had  been  allowed  to  Mr.  Cooke 
by  his  co-executors,  and  actually  paid  to  him  out  of 
SamueFs  assets  on  the  2d  of  Novembei'  1 819;  that,  by 
reason  thereof,  the  assets  of  Samuel  were  insufficient  to 
pay  his  pecuniary  legacies,  by  the  sum  of  2140/. ;  and 
that,  in  consequence  of  the  disappointment  occasioned 
thereby  to  Mrs.  Herring^s  family,  who  were  near  relations, 
arrangements  had  been  made  between  the  several  parties 
claiming  under  Edmund's  will,  which  led  to  the  settle- 
ment by  Anfi  Baxley :  and  there  is  not  to  be  found  in 
the  answer  one  word  which  imports,  that  Mrs.  HefTing . 
and  her  children  accepted  the  provision  made  by  Ann 
l^cndey  as  the  terms  of  compromise  of  a  doubtful  right : 
the  representation  is,  that  they  rather  considered  it  as  a 
voluntary  and  most  liberal  provision  made  for  them  by 
their  relations,  in  respect  of  their  disappointment  under 
SamueVs  M-ill.  Mr.  Cooke  in  his  answer  further  states, 
that,  although  he  does  not  distinctly  recollect  it,  he  has 
no  doubt  that,  either  on  the  day  the  deed  was  exe- 
cuted, 
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cotedy  or  the  day  before,  he  fully  explained  the  re* 
lease  to  Urs.  Harvey  s  but  he  admits  that  no  account 
of  the  trust  property  was  rendered  to  her  previous  to 
her  execution  of  the  release,  inasmuch  *^  as  she  never 
required  any  account,  being  well  aware  that  Samuel 
GamoTuPs  estate  was  insufficient  for  the  payment  of  his 
pecuniary  l^acies,  and  being  perfectly  satis6ed  with 
the  said  family  arrangements."  From  these  passages 
there  can  be  no  doubt  what  the  sort  of  explanation 
was,  which  Mr.  Cooke  had  given  to  Mrs.  Harvey.  He 
had  represented  to  her  that,  SamueFs  estate  being  in- 
sufficient for  the  payment  of  bis  pecuniary  legacies,  the 
residuary  legatees  could  have  no  right  to  a  single 
shilling;  and,  with  that  impression  on  her  mind,  she 
could  not  fail  to  be  well  satisfied  with  what  is  called 
the  family  arrangement. 


1827. 


With  respect  to  Mr.  Webb^  who  was  called  in  to 
advise  Mrs.  Haroey  on  the  day  the  release  was  exe- 
cuted, all  his  information  on  the  subject  was  derived 
from  the  perusal  of  the  deed,  which  stated,  as  a  certain 
&ct,  that  SamueFs  estate  was  not  sufficient  to  pay  his 
pecuniary  legacies.  No  explanation  was  given  to  him  of 
the  nature  of  the  demand  arising  out  of  Edmund's  will,  or 
of  the  state  of  the  assets  of  either  Edmund  or  Samuel; 
and  assuming  the  recitals  of  the  deed  to  be  true,  he 
could  not  fail  to  advise  Mrs.  Harvey  to  execute  it. 


Considering,  therefore,  that  Mrs.  Harvey  executed 
this  release,  not  as  a  compromise  of  a  family  question, 
but  under  an  impression,  produced  from  the  language  of 
the  instrument  and  the  explanations  of  Mr.  Cooke,  that 
there  was  no  question  of  compromise,  but  that  she  was 
indebted  to  the  liberality  of  her  relations  for  the  pro- 
vision thereby  made  for  her;  and  considering  that  this 
language  of  the  deed  and   these  explanations  of  Mr. 

Cooke 
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1827.        Ckwkewere  a  misrepresentation  of  the  feet;  — I  am  of 
jj^^^jj^      opinion  that  this  deed  cannot  stand,   and  that  Mrs* 
V.  Harvey  is  as  free  to  require  the  accounts  of  both  estate^) 

as  if  this  deed  had  not  been  executed  by  her. 

The  alleged  acts  of  confirmation  by  her  subsequent 
receipts  are  of  no  weight ;  it  not  being  suggested  that 
•he  or  her  husband  were  then  better  informed  of  the 
fectSi  than  she  had  been  when  she  executed  the  deed. 

The  subsequent  early  death  of  Mrs.  Mart^  Goniond 
might  in  some  circumstances  have  been  important,  but 
has  no  weight  under  the  actual  facts  of  the  case. 

If  this  case  could  have  been  treated  as  a  family  com- 
promise of  dpubtfiil  rights,  it  would  have  been  extremely 
difficult  to  have  maintained  it;  not  because  it  would  have 
proceeded  on  a  mistaken  notion  of  the  rights  of  the  parties, 
-—for  this,  in  a  family  arrangement,  is  of  no  importance, 
—  but  because  there  was  not  that  full  disclosure  of  the 
legal  opinions  which  Mr.  Cooke  had  received,  and  of  the 
state  of  the  accounts,  which  the  rules  of  a  court  of  equity 
require. 

Inasmuch  as  any  children,  whom  Mrs.  Harvey  may 
have,  would  take  a  benefit  in  remainder  under  the  settle-' 
ment  of  Ann  Bortxieff^  it  appears  to  me  that  the  trustees 
of  that  settlement  would  have  been  proper  parties  to 
this  suit,  in  order  to  assert  the  interests  of  such  children ; 
but  as  the  Plaintifis  are  willing  to  undertake  that  all 
monies,  recovered  by  the  result  of  this  suit,  shall  be 
settled  upon  the  same  trusts  for  the  benefit  of  Mrs. 
Harvey  and  her  children  as  are  contained  in  Ann 
lUndeif^  settlement,  the  absence  of  the  trustees  from 
the  suit  will  create  no  difficulty ;  and,  upon  that  under- 
taking by  the  Plainti£fs,  it  must  now  be  declared,  that 

the 
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the  Fiaiiid£Eg  are  not  bound  by  the  release  executed  by       1827* 
Mis.  Haraey. 

I  have  already  stated  my  opinion,  that  the  personsy 
entitled  in  remainder  under  Edmund  Gonumd^s  will  to 
the  specific  legacy  of  the  two  sums  of  stock  and  the 
mortgage  money,  and  to  the  legacy  of  2000/.,  were  not 
cotided  to  the  interest  or  dividends  thereon  during  the 
life  of  Samuel  Gamond^  and  consequently  that  the  estate 
of  Samuel  Gomond  is  not  chargeable  with  such  interest 
or  dividends.  If  the  Plainti£&  think  it  necessary,  there 
must  be  an  inquiry,  whether  Edmund  Gomond^  at  his 
death,  was  or  not  possessed  of  Lord  De  CUffbrd^%  mort- 
gage debt  of  SOOO/. ;  and  also  an  inquiry,  whether  Samuel 
Gomond  did  or  not  possess  assets  of  Edmund  Gomond 
sufficient  to  pay  the  legacy  of  2000/.  If  the  Master 
should  find  that  Edmund  Gomond  was  at  his  death  pos- 
sessed of  Lord  De  Clifford^ %  mortgage  debt,  and  that 
Samuel  Gomond  did  possess  assets  of  Edmund  Gomond 
sufficient  to  satisfy  the  legacy  of  2000/.,  then  he  must 
take  an  account  of  what  is  new  due  from  the  estate  of 
Samud  Gomond  to  the  estate  of  Edmund  Gomond  in 
req>ect  of  the  said  specific  legacy,  and  of  the  said  legacy 
of  2000/. :  and  the  Master  must  also  take  the  common 
accounts  of  Samuel  Gonumd^s  estate. 

The  effisct  of  this  suit  on  the  sum  of  10,000/.  stock 
settled  by  jhm  Rcmlley  will  be,  that  the  share  intended 
for  Mrs.  Harvey  will  become  the  property  of  Ann 
Bamiofj  and  it  must  be  so  declared;  and  an  account 
must  be  taken  of  the  dividends  which  have  been  received 
by  the  Plaindfis,  or  either  of  them,  under  the  settle- 
ment; and  the  Plaintiff*  must  be  decreed  to  pay  the 
same  to  Ann  Rowley.  Further  directions  and  costs  must 
be  reserved. 


The 
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The  material  declarations  of  the  decree  were,  "  That 
the  indenture  of  release,  bearing  date  the  14th  of  De^ 
cember  1819,  executed  by  the  Plaintiff  CAar/o^^^  Harvey 
before  her  marriage,  so  far  as  regards  such  execution 
by  her,  is  fraudulent  and  void,  and  that  the  same,  so  fiir 
as  affects  the  said  Charlotte  Harvey^  ought  to  be  set 
aside,  and  her  signature  erased  therefrom:  and  that 
Edmund  Gomond  did  by  his  will  in  the  several  gifls  over 
to  Charles  Cooke,  Richard  Gomond,  Walter  Gomond,  and 
Elizabeth  Bawley,  on  failure  of  issue  of  Mary  Gomond, 
intend  to  pass  only  the  principal  monies  of  5000/.  bank 
3  per  cent,  annuities,  of  5300/.  bank  4  per  cent  an- 
nuities, and  3000/.  secured  on  mortgage,  and  not  the 
dividends  or  interest  thereon." 


Rolls. 

Noo,  S9. 

A  receiver  ap- 
pointed by  the 
Court  is  not 
answerable 
for  a  loss  of 
monies  by  the 
failure  of  a 
linker,  if  they 
are  not  mixed 
with  bis  own 
monies,  and 
are  bonijide 
deposited  for 
security  only, 
under  circum- 
stances in 
which  they 
could  not 
have  been 
properly  paid 
mto  court. 


SALWAY  V.  SAL  WAY. 

fTIHE  object  of  this  petition  was  to  charge  a  receiver 
"^    or  his  sureties  with  a  loss  occasioned  by  the  failure 
of  two  country  banks,  with  whom  the  receivership  monies 
had  been  deposited. 

The  receiver,  Mr.  Wfiite,  had  applied  to  a  Mr.  Adams 
and  a  Mr.  Boidton  to  be  his  sureties,  to  which  they  con- 
sented upon  White  agreeing  that  a  Mr.  Anderson,  who 
was  a  partner  in  business  with  Mr.  Adams,  should  attend 
at  the  rent  days  and  have  the  rents  paid  over  to  him, 
which  should  tliereupon  be  deposited  with  Messrs. 
Prodgers,  bankers,  in  the  names  of  Mr.  Adams  and  Mr. 
Botdion ;  and  that  no  money  should  be  drawn  out,  ex- 
cept by  drafts,  the  body  of  which  should  be  written  by 
Mr.  Anderson  ^nd  signed  by  Mr.  White,  This  agreement 
was  acted  upon  accordingly.     In    tlie  month  of  De^ 

cember 
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cember  1824,  Messrs.  Prodgers  became  bankrupts,  having 
the  sum  of  1464/.  2s.  2d,  receivership  monies  in  their 
hand ;  and  that  sum  was  proved  under  Messrs.  Prodger^ 
commission  by  Mr.  Adams^  Mr.  Boulion^  and  Mr. 
WAiU. 


1827. 


.  Upon  the  bankruptcy  of  Messrs.  Prodgers,  a  new  ac- 
count was  opened,  upon  the  same  principles,  with  Messrs. . 
Coleman  and  Morris,  in  the  names  of  Mr.  Adams  and 
Mr.  BouUon  ;  and,  in  the  month  of  April  1826,  Messrs* 
Coleman  and  Morris  became  bankrupts,  having  about 
1300/.  receivership  monies  in  their  hands.  At  the  time 
of  the  proof  of  this  sum  under  their  commission,  Mr. 
Adams  was  dead,  and  the  proof  was  made  by  Mr.  Botdton 
alone:  and,  he  having  a  private  account  with  Messrs. 
Coleman  and  Morris,  the  two  sums  were  added  together 
and  made  the  subject  of  one  proof,  together  with  a  sum 
added  as  for  interest  on  both  sums.  It  appeared  by 
Mr.  Whites  affidavit,  that  he  was  ignorant  of  the  fact^ 
that  Messrs.  Coleman  and  Morris  allowed  interest  upon 
their  deposits. 


On  the  5th  of  August  1824,  Mr«  Salway,  the  tes- 
tator of  the  petitioners,  obtained  an  order  from  the 
then  Master  of  the  Rolls,  that  Mr.  White  the  re- 
ceiver should  pay  to  him,  Mr.  Salway,  a  sum  of 
617/.  175.  Id.,  being  the  balance  in  his  hands  upon 
the  last  account  passed  by  him,  after  deducting  out  of 
it  the  costs  of  the  application ;  and  that  Mr.  White 
should  also  pay  to  Mr.  Salway  all  future  balances  upon 
his  subsequent  accounts,  as  they  should  be  reported 
due  from  him,  in  respect  of  his  receipts  up  to  Mid- 
summer 1824.  After  Uiis  order  of  the  6th  of  Ai^ust 
1824,  and  in  ignorance  of  it,  Mr.  White  remitted  the 
sum  of  617/.  175.  7d.,  being  the  balance  of  the  last  ac- 
count which  he  had  passed,  to  his  solicitor  in  London^ 

with 
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With  instructions  to  pay  it  to  the  Accoontant-Geiiera}, 
pursuant  to  the  order  by  which  he  had  been  appointed 
recdyer;  but,  upon  application  ,to  the  Accountant- 
General's  office,  the  order  in  fiivour  of  Mr.  Salwa^  being 
known,  it  was  not  received  by  the  Accountant-General. 
The  London  solicitor  kept  the  money  in  his  hands  for 
some  months,  and  then  returned  it  to  Mr.  White.  Mr. 
Salway  died  in  February  1825 ;  and  it  did  not  appear  that 
he  had  ever  made  any  application  to  Mr.  fVhiie  or  his 
Ijondon  solicitor  for  this  sum.  Mr.Salwa^s  will  was 
not  proved  till  the  year  1827.  In  the  mean  time,  the 
receivership  monies  were  dealt  with  as  above  stated ;  and 
no  account,  subsequent  to  that  upon  which  the  balance 
of  617/.  175.  7d.  was  found  to  be  due  from  the  receiver^ 
was  passed,  until  after  the  probate  of  Mr.  &z/»ay^8 
will.  Finally,  upon  such  subsequent  account,  a  balance 
of  2848/.  10&  Sid.f  including  the  617/.  17^.  7d^  was 
found  to  be  due  from  him  to  Mr.  Salway^  under  die 
order  of  the  6th  of  Jugust  1824. 


Under  this  state  of  circumstances,  it  was  contended 
on  the  part  of  Mr.  Salway*s  executors,  that  the  receiver 
or  his  sureties  must  pay  the  full  sum  of  284S/.  105.  S^d. : 
first,  because  the  receiver  had  dealt  improperly  with 
the  money,  and  had  put  it  under  the  control  of  other 
persons;  secondly,  because,  when  he  found  there  was  no 
personal  representative  of  Mr.  Salway^  he  ought  to  have 
paid  the  money  into  Court;  and,  thirdly,  because  in« 
terest  had  been  made  of  the  money. 

Mr.  Sugden  and  Mr.  Wakefield^  for  the  petition. 

Mr.  Rotej  for  the  receiver. 

Mr.  Biekerstetk^  for  the  sureties. 


The 
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The  fidlowiog  cases  were  cited :  Knight  y.  Plymouth  {a\ 
BeauAamp  v.  Silverlock  (6),  Hordey  v.  Chaloner  {c\  Ex 
forte  Bekhier{d\  Rider  v.  Bickerston  {e\  Bouth  v. 
HcnoeU  (g),  Wren  v.  Kirton.  (A) 

The  Master  of  the  Rolls. 

If  Mr.  White  had  so  dealt  with  thb  money  as  to  place 
it  under  the  control  of  other  persons,  in  a  manner  which 
would  have  exposed  it  to  loss  or  prejudice  by  the  con- 
duct of  such  other  persons^  there  would  have  been 
much  weight  in  the  argument  which  has  been  used 
against  him.  But  in  truth  the  money  never  was  under 
the  control  of  Mr.  Adams  and  Mr.  Botdton^  or  exposed 
to  loss  or  prejudice  by  being  placed  in  their  names. 
The  bankers  being  specially  directed  to  pay  only  by 
drafts  signed  by  the  receiver,  it  could  not  be  applied  by 
Messrs. ^^m5  and  Botdton  to  any  foreign  purposes; 
nor  could  it  have  been  deemed  their  property,  if  they 
had  become  bankrupts.  The  precautions  used  were 
meant  to  secure  the  due  application  of  the  monies  by 
Mr.  White  to  receivership  purposes  only;  and  so  far 
were  beneficial,  and  not  injurk>us,  to  the  trust  estate. 

As  to  the  alleged  duty  of  Mr.  White  to  pay  the  monies 
to  the  Accountant-General,  when  it  was  found  that  there 
was  no  personal  representative  of  Mr.  Salwai/y  —  it  is  to 
be  observed,  that  they  could  not  be  so  paid.  The  Ac- 
countant-General could  not  have  received  these  sums 
without  a  special  order. 

With  respect  to  the  interest  proved  under  the  com- 
mission of  Messrs.  Coleman  and  Morris^   the  receiver 
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(a)  5  Afk.ASO.  cit.  5  Fes.  566. 
{h)  i  Chan,  Rep.  9. 
(c)  2  Fes.  sen.  S4. 


(e)  SBac.  Ah.  40\, 
ig)  5  Fes.  S6S. 
(A)  1 1  Fes.  377. 
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states  in  his  affidavit,  that  he  was  not  aware  that  interest 
was  made :  and  it  could  not,  therefore,  have  been  with  a 
view  to  the  profit  of  interest,  that  the  deposit  was  made 
with  Messrs.  Coleman  and  Morris* 


Upon  the  whole,  I  am  of  opinion,  that  the  receiver 
and  his  sureties  are  not  responsible  for  the  loss  sustained 
by  die  failure  of  the  two  bankers.  The  receiver  must 
account  with  the  executors  of  Mr.  Salway  for  all  di- 
vidends paid  on  the  proof,  and,  if  required,  must  assign 
to  them  all  future  dividends. 


Rolls. 
Nov,  S9. 

A  mort^ee 
faas  no  title  to 
the  rents  of 
the  mortgaged 
premises, 
which  h^ve 
been  paid  into 
court  by  a  re- 
ceiver ap- 
pointed in  a 
suit  for  esta- 
blishinj^  the 
will  ofthe 
mortgagor; 
notwithstand- 
ing that,  after 
the  appoint- 
ment of  a  re- 
cover, he  gave 
notice  to  the 
tenants  to  pay 
the  rents  to 
him. 

He  ought  to 
have  followed 
up  that  notice 
by  moving  to 
discharge  the 
receiver. 


THOMAS  V.  BRIGSTOCKE. 

nr^HIS  was  the  petition  of  a  mortgagee,  to  be  paid 
the  rents  of  the  mortgaged  premises,  which  had 
accrued  due  since  the  18th  of  June  1818,  and  had  been 
paid  into  Court  by  a  receiver,  who  was  appointed  on 
the  2Sd  of  May  1818,  in  a  suit  to  which  the  mortgagee 
was  not  a  party,  and  which  was  instituted  for  the  pur- 
pose of  carrying  into  execution  the  trusts  of  the  mort- 
gagor's will. 

After  the  appointment  of  the  receiver,  the  mortgagee^ 
whose  title  was  at  that  time  disputed,  had  given  notice 
to  the  tenants  of  the  mortgaged  estate  to  pay  their  rents 
to  him ;  but,  in  consequence  of  the  appointment  of  a 
receiver,  the  notice  had  been  disregarded. 

In  March  1827,  ar  petition  was  presented  by  the  mort- 
gagee, praying  that  the  receiver  might  be  discharged ; 
and,  on  the  6th  oi  August  1827,  an  order,  discharging 
the  receiver,  was  made. 

The 
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The  rents  in  Court  had  accrued  due  between  the       1827. 
time  of  the  receiver's  appointment  and  the  time  of  his      xhomIii 

discharge.  v. 

Euanocn* 

Mr.  Sugden  and  Mr.  Chingj  for  the  petition. 

Mr.  Bickersteth  and  Mr.  Jacobs  contrd. 

For  the  pedtioner,  the  mortgagee,  it  was  argued,  that 
he  had  entitled  himself  at  law  to  the^  rents  by  his  notice 
to  the  tenants  in  June  1818,  and  that  equity  would  not 
permit  the  appointment  of  a  receiver  to  deprive  the 
mor^agee  of  his  legal  rights. 

Bertie  v.  Abingdon  {a),  and  Gredey  v.  Adderley{]b\ 
were  cited. 

The  Master  of  the  Rolls. 

A  mortgagee  is  entitled  only  to  such  rents  as  accrue 
due  when  he  is  in  possession  of  the  mortgaged  premises. 
His  notice  to  the  tenants  could  not  devest  the  possession 
of  the  receiver,  which  was  in  truth  the  possession  of 
those  who  claimed  under  the  will  of  the  mortgagor. 
For  the  purpose  of  devesting  the  possession  of  the  re- 
cover, an  application  to  the  Court  was  necessary ;  and 
It  seems  that  the  mortgagee  actually  made  such  appli- 
cation a  few  months  since,  and  obtained  an  order  for 
the  discharge  of  the  receiver.  From  the  time  of  the 
discharge  of  the  receiver,  or  periiaps  fix>m  the  time 
when  his  application  was  first  made  for  that  discharge, 
be  may  be  considered  in  possession :  but  he  can  have 
no  intermediate  rents,  when  he  was  out  of  possession. 


The 


(a)  5  Mer.  560.  (5)  1  SwofuL  573. 
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The  mortgagee  appealed  from  this  decision. 

Mr.  Sugden  and  Mr.  Chingj  in  support  of  the  appeal. 

The  notice  given  to  the  tenants  in  1818  completed 
the  legal  title  of  the  mortgagee  to  receive  the  rents ;  if 
the  Court  had  not  interposed,  the  tenants  could  have 
made  no  payments,  except  to  him ;  and,  as  against  the 
mortgagee,  the  appointment  of  a  receiver  was  a  wrongful 
act.  The  Court,  if  its  attention  had  been  called  to 
the  claim  of  the  mortgagee,  would  have  refused  to  make 
any  order  to  the  prejudice  of  his  rights :  and  in  dis- 
charging the  receiver  on  his  application,  it  has  in  fact 
declared,  that,  as  against  him,  no  receiver  ought  to  have 
been  appointed.  If  the  monies,  which  came  into  the 
hands  of  the  receiver,  had  been  paid  away,  they  could 
not  have  been  brought  back;  but  they  remain  in  Court; 
they  have  not  been  received  by  the  mortgagors,  and  the 
only  question  is,  for  whose  benefit  are  they  to  be  con- 
sidered as  secured  ?  The  mortgagee  had  a  perfect  legal 
title  to  the  rents  from  the  moment  of  his  notice  to  the 
tenants ;  and  there  is  no  equity  which  can  be  set  up 
i^inst  him.  The  possession  of  the  receiver  cannot  be 
of  more  avail  against  the  mortgagee  than  the  possession 
of  a  sequestrator  would  have  been  :  and,  in  Hamblyn  v. 
Le}f{a\  sequestrators,  who  had  obtained  possession, 
were  ordered  to  account  for  the  rents  and  profits  to  the 
persona  who  had  obtained  a  prior  conveyance. 

Mr.  Bickenteth  and  Mr.  Jacob,  contra. 

The  Lord  Chancellor  dismissed  the  petition  of  ap- 
peal with  costs. 


(a)  5  Swamt,  501.  note. 


CASES  IN  CHANCERY.  67 

18«7. 


HOWELL  V.  EDMUNDS.  j^'J^ 

^T^HIS  was  a  petition  to  discharge  an  order  obtained.  The  payment 
as  of  course,  by  a  client  for  the  taxation  of  his  bUlVencSM  a* 
solicitor's  bill,  after  the  only  bill  delivered  bad  been  suit,  does  not 
settled  and  paid.     The  bill  had  been  delivered  about  or  ^quent  tax- 
before  the  middle  of  1 826  ;  the  payment  took  place  in  ^on. 
November  1826 ;  and  the  order  of  taxation  bore  date  on 
theSdof  Jtti^  1827. 

It  appeared  upon  the  a£Bdavit  of  the  client,  that,  at  the 
time  of  the  bill  delivered,  the  suit,  in  which  it  had  been 
incorred,  was  then,  and  still  continued  to  be,  pending ; 
and  that  the  money,  with  which  the  demand  for  costs 
was  satisfied,  bad  been  borrowed  by  the  client  on  mort- 
gage, in  consequence  of  the  solicitor's  threatening  to 
arrest  him,  unless  the  bill  were  paid. 

Mr.  Knightj  for  the  petition. 

After  a  bill  of  costs  has  been  paid,  it  is  irregular  to 
obtain  an  order  of  course  for  taxation;  the  client,  if 
be  desire  to  have  the  bills  taxed,  must  make  a  special 
application,  and  must  support  his  application  by  shewing, 
that  they  contain  improper  and  exorbitant  charges. 
Here  the  petition,  on  which  the  order  was  obtained, 
contains  the  common  recital,  that  many  of  the  charges 
are  extravagant  and  unreasonable;  but,  not  even  in 
die  affidavit  which  has  been  filed,  in  opposition  to  the 
present  application,  are  specific  items  pointed  out  and 
impeached  as  extravagant. 

F2  Mr. 
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Mr.  c7.  Russellj  contra. 

It  is  not  the  mere  payment  of  a  bill  of  costs,  but  it  is 
payment  with  long  acquiescence,  that  precludes  taxation, 
where  items  of  gross  overcharge  are  not  specified.  ^^  If  a 
bill  of  costs,"  says  Lord  Eldon  in  Langstciffe  v.  Taylor  {a\ 
'^  has  been  settled  and  paid,  and  the  payment  has  been 
acquiesced  in^  the  Court  will  not  refer  the  bill  to  be  taxed 
as  a  matter  of  course."  If  the  payment,  having  been 
made  recently,  has  been  accompanied  with  a  protest,  or 
has  been  made  under  pressure,  or  during  the  continuance 
of  the  relation  of  solicitor  and  client,  the  client  is  entitled 
to  have  the  bills  taxed,  without  impeaching  specific  items 
as  exorbitant :  and  though  it  may  be  the  more  regular 
course  to  obtain,  under  such  circumstances,  an  order  of 
taxation  on  special  application,  it  is  not  the  habit  of  the 
Court  to  discharge  an  order  of  taxation  obtained  as  of 
course,  when  it  is  satisfied,  that,  upon  k  special  appli- 
cation, an  order  for  taxation  would  certainly  be  made, 
Bennett  v.  Hart{b\  Crosdey  v.  Parker  {c\  Hazard  v. 
Ijane  (rf).  Grower  v.  Pqpkin  {e\  Harrisonj  Chan.  Pract. 
397.  Ed.  1808. 


Dec.  6.  T%^  Master  of  the  Rolls. 

The  bill  in  question  must  certainly  be  taxed,  not.only 
because  the  suit,  in  which  it  was  incurred,  was  pending 
when  the  bill  was  paid,  from  which  circumstance  in- 
fluence and  pressure  upon  the  client  will  be  assumed ; 
but  because  there  was,  in  fact,  actual  pressure  by  the 
threat  of  an  arrest.  Considering  it,  however,  not  regular 
to  obtain,  after  payment,  an  order  for  taxation  as  of 
course,  though  I  shall  dismiss  this  petition,  it  shall  be 
without  costs. 


(a)  14  Vetey,  262. 

(b)  Sayer^  5S5. 

(c)  1  Jae.  4*  W.  460. 


(rf)  5  Mer.  285. 
{e)  2  Stark.  85. 
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READ  V.  STEWART.  Rolia 

Dec,  1. 
^HE  will  of  Man/  Bullock^  dated  the  29th  of  October  A  bequest  of 
-■-    182S,  contained  the  following  bequest:   «I  give  *htS^'i?* 
to  Sarah  Clemer  the  sum  of  100/.  money,  to  be  paid  contains  ^ex- 
twelve  months  after  my  decease.    My  cabinet  with  what-  ^^^t  pwia 

evei  it  contains,  except  money,  I  give  to  Sarah  CUnoer  promissoiy 

note  payable 

in  addition  to  the  legacy  of  100/.'^  to  the  testa- 

trix of  a  date 
anterior  to 
In  the  cabinet  mentioned  in  the  bequest,  there  was,  the  will,  and 

at  the  death  of  the  testatrix,  besides  various  other  things,  ^^^Xin 

a  promissory  note  in  the  following  form  :  found  in  the 

cabinet. 

^  Lcmdon^  April  24fth,  1822.  j^lOO.  Five  years 
after  date  I  promise  to  pay  to  Mrs.  Mary  Bullock  the 
sum  of  one  hundred  pounds,  which  I  owe  to  her  for 
money  lent  to  me.  E,  Broom. 


n 


The  bill  was  filed  by  Sarah  Clewer  and  her  husband 
for  the  purpose  of  enforcing  their  claim  to  the  promissory 
note  against  the  executor  and  residuary  legatees ;  and 
the  only  question  in  the  cause  was,  whether  the  note 
passed  by  the  bequest. 

It  did  not  appear,  whether  the  note  was  in  the  cabinet 
at  the  date  of  the  will. 

Mr.  J.  Russell,  for  the  Plaintiffs. 

Mr.  GirdlestonCf  contra. 

The  cases  of  Joties  v.  Selln/  (a),  and  Southcot  v.  fFo/- 
$m  (6),  were  cited. 

The 

(a)  Free*  in  Chan.  389— SOI .  {b)  3  Atk.  22fl7« 
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The  Master  of  the  Rolls  was  of  opinion,  that  the 
testatrix  did  not  intend  that  the  promissory  note  should 
pass  by  the  bequest  of  ^*  the  cabinet  with  whatever  it 
contained  except  money:"  and  he  dismissed  the  bill 
without  costs. 


Rolls. 
Dec.S. 

Abaqueitto 
all  the  children 
of  ^.  and 
th^ittuey 
share  and 
share  alike, 
and  to  be  paid 
twelve  months 
after  the  tes- 
tator's de- 
cease, is  an 
absolute  gift 
to  such  chil- 
dren oC  A,  as 
are  living  at 
the  testator's 
death. 


BUTTER  V.  OMMANEY. 

jOERNARD  SUTTER,  by  his  will,  dated  on  the 
7th  of  August  1818}  bequeathed  to  the  children  of 
his  brother  Joseph  Butter  and  their  lawful  issue,  in  case 
any  of  them  should  die  leaving  lawful  issue,  the  sum  of 
2000^  to  be  equally  divided  among  them,  and  payable 
one  year  after  their  father's,  and  his,  the  testator's, 
decease,  but  without  interest  in  the  mean  time.  Then, 
after  a  similar  bequest  of  2000/.  to  the  children  of  his 
late  sister  Betty  Pratt  and  their  lawful  issue,  in  case  any 
of  them  should  die  leaving  lawfiil  issue,  he  gave  *^  unto 
and  amongst  all  and  every  the  child  and  children  of  his 
late  brother,  Jacob  Butter,  deceased,  and  their  issue, 
(except  his  nephew  Bernard  Butter),  the  sum  of  ^OOOL, 
to  be  equally  divided  amongst  them,  share  and  share 
alike,*'  to  be  paid  within  twelve  months  next  after  his,  the 
testator's,  decease.  As  to  the  residue  of  his  estate,  real 
and  personal,  after  providing  for  certain  payments  and 
creating  a  trust  for  accumulation,  he  gave  it,  after  the 
death  of  his  wife  and  his  brotlier  Joseph,  to  be  equally 
divided  between  the  children  of  his  said  brother  Joseph 
Butter,  and  his  late  sister  Betty  Pratt,  and  late  brother 
Jacob  Butter,  (except  Bernard  Butter),  who  should  be 
then  living,  in  equal  shares  and  proportions ;  and  as  to 
such  of  them  as  should  be  then  dead,  leaving  a  child  or 

children. 
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chUdren,  such  child  or  children  were  to  be  and  stand 
in  the  place  or  places  of  his,  her,  or  their  parent  or 
parents. 

The  suit  was  instituted  by  Jacob  Butter^  Benjamin 
Butter^  and  James  Butter^  who  were  the  only  children  of 
the  testator's  brother,  Jacob  Butter^  living  at  the  death 
of  the  testator,  or  at  the  date  of  his  will.  They  had 
children  living.  There  had  been  other  children  of 
Jacob  the  brother,  who  had  died  leaving  children. 

The  question  was,  Whether  the  Plaintifis  took  the 
2000/.  absolutely ;  or  whether  their  issue  and  the  issue  of 
deceased  children  of  Jacob  Butter,  or  any  of  such  issuer 
had  any  interest  in  the  bequest. 

Mr.  Home  and  Mr.  fVrai/f  for  the  Plaintifis,  argued 
that  the  bequest  to  the  children  of  Jacob  Btitter  and  their 
issue,  gave  the  children  of  Jacob  Butte?-,  who  were 
living  at  his  death,  a  quasi  estate  tail,  LampUy  v. 
BUmer  (a);  and,  therefore,  that  the  Plain tiffi  were  en- 
titled to  the  legacy  absolutely. 

Mr.  Sugden  and  Mr.  J.  RusseU,  for  the  children  of  a 
daughter  of  JeuxA  Butter,  who  died  in  the  testator's 
lifetime,  contra. 

It  is  apparent  from  the  bequests  to  the  families  of 
Joseph  Butter  and  Betty  Pratt,  and  abo  from  the  re- 
siduary dause,  that  the  issue  of  deceased  nephews  and 
nieces  were  among  the  objects  of  the  testator's  bounty, 
and  that  he  meant  them  to  participate  with  their  uncles 
and  aunts ;  and  the  clause  relating  to  the  children  of 
Jacob  Butter,  though  the  language  of  it  is  not  so  full  as 

the 

(a)  3  Atk.Z^e, 
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19V7.  the  expressions  in  the  bequests  to  Joseph  and  Betfy  and 
in  the  residuary  disposition,  may  be  fairly  construed  as 
a  gift  to  the  children  of  Jacob  living  at  the  testator's 
death,  and  to  the  issue  of  such,  of  them  as  should  be  then 
dead* 

If  this  construction  be  not  adopted,  the  words,  ^  and 
their  issue,"  are  words  not  of  limitation,  but  of  pur- 
ohase:  and,  under  the  gift  to  children  of  Jacob  and. 
their  issue,  all  persons  will  take^  who  answer  the  de- 
scription either  of  children  of  Jacob  or  of  issue  of 
children  of  Jacob.  Co.  Litt.  9  a.  fVild^s  case  (a). 
Cook  V.  Cook.{b)  In  Jlcock  v.  Ellen  {c\  a  term  was 
devised  to  a  woman  and  her  children,  she  having  then 
three  children ;  and  it  was  held,  that  she  and  the 
three  children  took  jointly.  In  Oates  v.  Jackson  {d\ 
the  devise  was  to  a  woman  and  her  children  of  her 
body  begotten  by  her  then  husband,  and  their  heirs; 
and  it  was  held,  that  she  and  her  children  took  as  joint 
tenants  in  fee.  In  Buffar  v.  Bradford  (e)^  a  portion  of 
the  residue  was  given  to  the  testator's  niece  and  the 
children  bom  of  her  body ;  the  niece  had  no  child  at 
the  date  of  the  will,  but  died  afterwards  in  the  testator's 
lifetime,  leaving  a  child :  Lord  Hardwicke  decided,  that^ 
had  they  both  lived,  she  and  the  child  would  have  taken 
as  joint  tenants ;  and  that,  she  being  dead,  the  child  took 
the  whole. 

Mr.  Capron^  in  support  of  the  same  consti*uction,  cited 
HamiUon  v.  Royle.  {g) 

The  Master  of  the  Rolls  held,  that  the  legacy  of 
2000/.  vested  absolutely  in  the  three  children  of  Jacob 

Butter^ 

'    (a)  €  Rep.  17.  (d)  2  Strange,  1 172. 

(b)  S  Vem.  545.  (e)  2  Atk.  220. 

(c)  FVeem,  185.  (g)  4  Vet.  451. 
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BtUterj  the  brother  of  the  testator,  who  were  living  at        1827k 
the  testator's  death,  to  the  exclusion  both  of  the  issue  of 
those  three  children,  and  of  the  issue  of  such  children 
of  Jacob  the  brother  as  died  in  the  testator's  lifetime. 


The  cause  was  heard  on  further  directions  before  the 


18S8. 
Atiguti. 

Vice-Chancellor :  and  the  question  then  was,  whether,  ^  testator  be> 

under  the  residuary  clause,  the  children  of  such  children  qocathed  the 

....        residue  of  his 
of  the  testator's  brothers  and  sister  as  died  in  his  life->  estate,  after 

time*,  were  entitled  to  a  share  of  the  residue.  ^  ^^^  ^^ 

'  two  persons, 

to  such  chil- 
On  behalf  of  the  claim  of  the  children  of  such  de-  aHIhould  be 
ceased  children,  it  was   argued    that   the   plan  of  the  then  living; 
testator  was  to  substitute  the  issue  of  deceased  liephews  of  them  as 
and  nieces  as  objects  of  his  bounty  in  the  place  of  ^^^^^  ^ 
their  parents ;  and  that  whatever  the  parent  would  have  leavinff  chil- 
taken,  had  he  or  she  been  alive  at  the  time  of  the  dis-  i|^  S.^" 
tribation  of  the  fund,  was  to  go  to  their  children.     It  the  children 
was  of  no  importance  whether  a  nephew  or  niece  died  in  J^^g  "j^^ 
the  lifetime  of  the  testator  or  after  his  death :  in  neither  of  their  pap 
case  could  he  or  she  take,  if  they  died  before  the  period  ^^  ^^  ^hn. 

fixed  for  the  division  of  the  fund ;  but  if  they  lefl  children,  <fj«n  of  such 

.  .        .         children  of  A 

those  children  were  to  take  in  their  stead.    The  direction,  as  died  in  the 

that  "  such  children  were  to  stand  in  the  place  of  their  testator's  lif©- 

^  time  took  no 

parent,"  did  not  mean  that  they  were  to  take  what  had  share  of  the 
become  vested  in  the  parent ;  for  no  share  of  the  re-  '^^  "^ 
sidue  vested  in  the  nephewi^  and  nieces,  till  the  time  of 
distribution  arrived ;  and  the  limitation  in  favour  of  the 
children  of  nephews  and  nieces  had  reference  to  the 
children  of  such  nephews  and  nieces  only  as  had  died 
previously.  The  clause,  therefore,  was  an  express  direc- 
tion. 


*  The  children,  who  died  in  his  lifetime*were  all  dead  at  the  date 
of  the  will. 
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tion,  that,  if,  when  the  period  of  distribution  came,  any 
of  his  nephews  and  nieces  were  dead,  leaving  children, 
those  children  were  to  take  what  the  parent,  if  alive, 
would  have  taken  :  and  to  exclude  children  of  nephews 
and  nieces  who  died  before  the  testator,  was  to  impose 
on  the  bequest  a  restriction  not  prescribed  or  justified 
by  the  words  of  the  will. 

J%e  VicE'' Chancellor  held,  that  the  children  of 
such  children  of  Joseph  Butler,  Betty  Pratt,  and  Jacob 
Butter,  as  died  in  the  testator's  lifetime,  were  not  en- 
titled to  any  share  of  the  residue.  * 


*^  Declare  that  the  clear  residue  of  the  testator's  estate 
and  effects  vested  in  such  of  the  children  only  of  the 
testator's  brothers  and  sisters,  Jacob  Butter,  Joseph 
Butter,  and  Betty  Pratt,  as  were  living  at  his  decease^ 
in  equal  shares,  subject,  as  to  each  of  such  shares,  to  be 
divested  in  favour  of  their  children,  as  joint  tenants  of 
the  parent's  share,  in  case  of  the  parent's  death  before 
the  period  of  division." 


Chrittophenon  v.  Naylor^  1  Mer,  320, 
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AMPHLETT  v.  PARKE.  5*""' 

Dec*  5. 

TN  this  case  a  testatrix^  having  devised  her  real  and 
personal  estate  to  trustees  upon  trusts  for  sale, 
directed  that  the  proceeds  of  her  real  estate  should  be 
taken  as  part  of  her  personal  estate ;  and  that,  out  of 
the  monies  to  arise  by  such  sale,  and  out  of  all  other  her 
personal  estate,  several  legacies  should  be  paid ;  and  she 
then  gave  the  residue  to  Elizabeth  Parke  for  life,  with 
remainder  over. 

The  personal  estate  was  not  sufficient  to  pay  the 
legacies ;  and  some  of  the  legatees  died  in  the  testatrix's* 
lifetime.  One  question  was,  whether  the  real  estate  was 
absolutely  converted  into  personalty,  so  that  the  lapsed 
l^acies  fell  into  the  residue,  or  whether  the  conversion 
was  partial  only,  and  therefore  those  legacies  belonged 
to  the  heir? 

The  pecuniary  legacies  were  not  paid,  until  the  end 
of  a  year  after  the  testatrix's  death;  and,  the  funds  out 
of  which  those  legacies  were  paid,  produced  rents  or  divi- 
dends in  the  mean  time.  A  second  question  was,  whe- 
ther this  income  belonged  to  the  tenant  for  life,  or  was 
to  be  considered  as  capital  of  which  she  would  take  only 
the  interest? 

The  case  had  been  argued  before  Sir  John  Leach^  as 
Vice-Chancellor,  who  held  that  the  real  estate  was 
absolutely  converted  into  personalty;  that  the  lapsed 
legacies  belonged  to  the  residuary  legatee,  and  not  to 
the  heir ;  and  that  the  year's  income  of  the  fund,  with 
which  the  legacies  had  been  paid,  formed  part  of  the 

capital 
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capital  of  the  residue,  and  did  not  belong  to  the  tenant 
for  life.  The  facts  of  the  case,  and  His  Honor's  judg- 
ment, are  reported  in  1  Sim.  275. 

The  parties  had  di£Pered  in  drawing  up  the  minutes 
of  the  decree,  and  the  case  was  again  brought  on  to  be 
beard  before  Sir  John  Leach  at  the  Rolls. 

Mr.  Sugden  and  Mr.  Andrews,  for  the  heir,  in  addition 
to  the  cases  referred  to  in  the  former  argument,  cited 
Collins  V.  Wakeman.  (a) 

7%^  Master  of  the  Rolls  came  to  the  same  con- 
clusion on  both  qu^tions,  as  at  the  former  hearing. 

(a)  2  rir«.jun.685. 


Rolls. 
Dec,  6. 

A  will  is 
deemed  a 
Ijood  execu- 
tion of  a 
power,  if  it 
dispose  of  the 
subject  of  the 
power,  al- 
though it  does 
not  mer  to 
thejpower. 

Tne  subject 
of  the  power 
will  pass  by 
the  words  of 
^  all  other  my 
property/'  if 
It  be  plain, 
from  other 
expressions  in 
the  will,  that, 
under  these 
general  words 


WALKER  V.  MACKIE. 

^T^HE  testatrix  in  this  case  had  power  to  appoint  by 
igirill  a  certain  leasehold  estate,  and  certain  sums  of 
3  per  cent,  stock,  which  were  standing  in  the  name  of 
the  Accountant-General  of  the  Court  of  Chancery.  She 
was  entitled  to  both  for  her  life ;  and  the  stock  had  been 
transferred  to  the  Accountant-General  upon  a  bill  filed 
by  her. 

The  testatrix  began  her  will  by  giving  certain  pecu- 
niary legacies,  and  then  gave  ^^  all  the  rest  and  residue 
of  her  bank  stock  to  her  god-daughter  Mary  Ann  Woodj 
with  her  wearing  apparel,  goods,  and  chattels  of  every 
kind  whatsoever,  and  all  other  property  she  possessed 

at 
she  considered  the  property  under  the  power  to  be  included. 
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at  the  time  of  her  decease,  excepting  502.  of  her  bank 
stock,  which  she  gave  thereout  to  her  executors."  It 
was  proved,  that  she  had  no  bank  stock,  nor  any  stock 
whatsoever,  except  the  stock  in  court,  over  which  she 
had  a  power  of  appointment 
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The  question  was,  whether  the  will  was  a  good 
cation  of  the  power,  so  as  to  pass  the  stock. 


Mr.  Sugden  and  Mr.  PhUlimore^  for  the  Plaintiff. 
Mr.  Beamesj  for  the  Defendant 


The  Master  of  the  Rolls  was  of  opinion  that  the 
will  was  a  good  execution  of  the  testatrix's  power  as  to 
the  S  per  cent  stock  in  court ;  that  her  pecuniary  legacies 
were  payable  out  of  it ;  and  that  the  will  was  also  a  good 
execution  of  her  power  as  to  the  leasehold  estate;  it 
being  plain  that  she  meant  to  describe  the  property,  over 
which  her  power  extended,  under  the  words  —  *<  all 
other  property  which  she  possessed,^'  —  by  excepting 
oot  of  it  50/.  of  her  bank  stock,  which  she  gave  to 
her  executors. 
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Rolls.  EDWARDS  v.  ALLISTON. 

Dec.  6.  10. 


WY  indentures  of  lease  and  release  bearing  date  on 
•*-*  the  26th  and  27th  of  At^ust  1782,  being  the  settle- 


Cross  remain- 
ders cannot  be 
implied  in  a 
deed,  and  are    ment  made  on   the  marriage  of  James  Crompton  and 

to 'a^ui'ng  *'  ^rah  Comey,  Thomas  Sandford,  the  uncle  of  Sarah 
•hares  by  a  Comey^  conveyed  certain  lands  and  tenements  to  the 
the  entire  ^^^  ^^  Sarah^  the  wife  of  him  Thomas  Sandford^  and 
estate  to  an  ji^j.  assigns,  for  her  life ;  remainder  to  the  use  of  James 
chiid  and  his  Crompton  and  his  assigns,  during  his  natural  life ;  "  re- 
issue, or  by  a  ^jabder  to  the  jjse  of  Berkhead  Hitchcock  and  Robert 
gift  over  of 

the  entire  Dean^  and  their  assigns,  during  the  life  of  James  Cromp^ 

maunder  after  ^^^  upoA  trust  to  support  contingent  remainders;  re- 

the  failure  of  mainder  to  the  use  of  Sarah  Crompton^  and  her  assigns* 

by  an  express  during  her  l^fe ;  remainder  to  the  use  of  all  and  every 

creation  of       ^hg  child  and  children  of  the  body  di  James  Crompton'  on 

cross  remain-  ,       . 

ders  as  to  the    the  body  of  Sarah  his  wife,  lawfully  begotten  or  to  be 

2*^°^^  begotten,  equally  to  be  divided  between  or  among  them ; 

if  more  than  one,  share  and  share  alike  as  tenants  in 

common,  and  not  as  joint  tenants,  and  to  the  use  of  the 

several  and  respective  heirs  of  the  body  and  bodies  of  ^ 

all  and  every  such  child  and  children  lawfully  issuing ; 

and  if  there  sho^ld  be  a  failure  of  issue  of  the  body  or 

bodies  of  any  such  child  or  children,  then  as  to  the  part 

or  share,  or  parts  or  shares,  of  such  child  or  children, 

when  issue  should  so  fail,  to  the  use  of  the  remaining 

and  other  children  of  the  body  of  James  Crompton^  on 

the  body  of  Sarah  his  wife  lawfully  begotten  or  to  be 

begotten,  equally  to  be  divided   between   or  amongst 

them,  if  more  than  one,  share  and  share  alike,  and  they 

to  take  as  tenants  in  common  and  not  as  joint  tenants, 

and  to  the;  use  of  the  several  and  respective  heirs  of  the 

body 
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body  and  bodies  of  such  remaining  and  other  children 
lawfully  issuing ;  and,  in  case  there  should  be  a  failure 
of  issue  of  the  bodies  of  all  such  children  but  one,  or,  if 
tuere  should  be  but  one  3uch  child,  then  to  the  use  of 
such  only  remaining  or  only  child,  and  the  heirs  of  his 
or  her  body  lawfully  issuing:"  and  for  default  of  such 
issue,  to  the  oae  of  the  right  heirs  of  Thomas  Sand/brd 
forever. 


1827. 


Edwards 

V, 

Alliston. 


There  were  seven  children  of  the  marriage,  four  of 
whom  died  without  issue :  viz.  James  Dickenson^  who 
died  in  182S;  Thomas^  who  died  in  1785  ;  Joshua^  who 
died  in  1800;  and  Margaret^  who  died  in  1811.  In 
1825,  Marjfy  Sarahj  and  Louisa^  the  three  surviving 
diildren  and  their  husbands  suffisred  a  common  recovery, 
which,  it  was  declared,  should  enure  to  the  use  of 
Edwards  and  Barlowj  and  their  heirs  upon  certain 
trusts. 


Edwards  and  Barlow^  having  agreed  with  the  Defend- 
ants for  a  sale  of  the  premises,  filed  a  bill  to  enforce  the 
performance  of  the  contract.  The  usual  reference  was 
directed;  and  the  Defendant  carried  in  various  ob« 
jections  to  the  title.  Of  these  the  principal  was  the 
following :  —  That„  in  consequence  of  the  want  of  words 
in  the  indenture  of  the  27th  of  August  1 782,  to  create 
cross  remainders  as  to  the  surviving  shares  taken  by  the 
children  who  afterwards  died  without  issue,  the  vendors 
had  not  shewn  a  title  to  the  three-sixths  of  the  one- 
seventh  share  alleged  to  have  belonged  to  Thomas 
Cromptorij  which,  on  his  death  without  issue,  survived  to 
his  brothers  James  and  Joshua^  and  his  sister  Margaret ; 
nor  to  the  two  fifths  of  the  one  seventh  share  alleged  to 
have  belonged  to  Joshua^  which,  on  his  death  without 
issue,  survived  to  Jame^  and  Margaret ;  nor  to  the  one 
fourth  of  the  one  seventh  share  alleged  to  have  belonged 

to 
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Edwards 
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Alustom. 


to  Margaret  J  which,  on  her  death  without  issue,  survived 
to  Jcmes. 

The  Master  reported  that  a  good  title  was  shewaj 
and  the  Defendants  excepted  to  the  report* 

Mr.  Tyrrellj  in  support  of  the  exception,  cited  the 
note  by  WilUams  in  1  Saunders^  Reports j  186,  Nevell  v. 
NeveU  (a),  Counden  v.  Clerk  (6),  King  v.  MeUing  (c), 
Doey.  WainewrigAt  (d)j  Doe  y.  Doroell{e\  Doey.  Wor$r 

« 

^9  te)»  Meyrick  v.  WhishafOD  (A),  Z^a^m  v.  WeaikeralHi) 
These  authorities,  he  argued,  established  the  rule,  that, 
in  a  deed,  cross  remainders  cannot  be  raised  by  im* 
plication,  however  evident  it  may  be  that  the  probable 
intention  of  the  parties  was,  that  there  should  be  cross 
remainders.  Here  the  property  was  limited  to  the 
children  in  tail  as  tenants  in  common ;  and  there  was 
a  direcfion,  that  the  part  or  parts  of  a  child  or  children, 
whose  issue  should  fail,  should  go  to  the  remaining 
children.  But  if  any  of  these  remaining  children  should 
die  without  issue,  though  their  original  shares  were  by 
the  words  limited  over,  there  were  no  words  which 
would  carry  the  share  or  shares  which  might  have  ac- 
crued to  them. 


Mr.  Sugden  and  Mr.  &/on,  for  the  Plaintiffs. 

The  words,  which  are  used  here,  are  as  sufficient  to 
create  cross  remainders,  as  the  words  in  Doe  v.  Waine^ 
Wright.  The  question  is  one,  not  of  implication,  but  of 
construction.  We  do  not  say  that  cross  remainders  are 
to  be  implied ;  but  we  contend  that  no  precise  form  of 

words 


(a)  1  BoU.  Ah.  S57. 
{h)  Hob.  34. 
(c)  1  Ventr.  825. 
\i)  5  T.  R.  427. 


(e)  ST.R.SIS. 
(g)  I  Eatt,4l6. 
(h)  2  B,^  A.  810. 
(t)  lBrod.tB.iOl, 
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words  is  necessary  jn  order  to  create  cross-remainder8» 
and  that  the  words,  which  are  used  here,  if  fairly  construed, 
so  as  to  give  them  full  effect,  are  sufficient  to  carry  the 
original,  as  well  as  the  accrued,  shares  to  the  surviving 
diildren.  There  is  an  express  limitation,  thati  if  there 
should  be  a  &ilure  of  issue  of  the  body  or  bodies  of 
any.  of  the  chHdren,  the  part  or  parts,  share  or  shares, 
of  such  child  or  children,  shall  go  to  the  remaining 
diildren,  and  the  heirs  of  their  bodies  respectively,  as 
tenants  in  common.  Cross  remainders,  therefore,  are 
created  —  created  beyond  all  doubt  as  to  the  original 
shares;  and  the  only  question  is,  what  interpretation 
riiall  be  put  on  the  words,  **  part  or  parts,  share  or 
shares.'*  Do  they  denote  all  the  share  of  interest  which 
each  child  has,  when  he  or  she  shall  die  without  bsue  ? 
Or  do  thqr  denote  only  that  share  of  interest  which  the 
child  took  originally  ?  The  former  construction  is  the 
more  natural,^even  if  we  do  not  extend  our  view  beyond 
this  clause  of  the  deed.  At  all  events,  the  words  must 
be  admitted  to  be  ambiguous ;  if  they  may  mean  only 
original  shares,  they  may  also  mean  both  original  and 
accrued  shares.  But  the  settlor  has,  in  the  subsequent 
part  of  the  deed,  explained  the  meaning  of  terms,  which, 
in  themselves,  might  be  deemed  of  doubtful  signification. 
For  there  is  a  limitation,  that,  in  case  there  shall  be  a 
failure  of  issue  of  the  bodies  of  all  the  children  but  one, 
the  whole  of  the  property  is  to  go  to  that  one  child« 
Suppose  that  there  had  been  only  three  children  of  the 
marriage,  and  that  one  of  them  had  died  without  issue^ 
the  share  of  the  one  so  dying  would  have  accrued  to 
the  other  two;  suppose  one  of  these  two  to  have  died 
without  issue,  the  whole  estate,  by  force  of  the  deed^ 
would  have  been  vested  in  the  survivor ;  so  that,  in  such 
a  state  of  circumstances,  it  is  clear  that  the  words  *^  part 
or  parts,  share  or  shares*'  must  mean  accrued,  as  well 
as  original,  shares.  Such  being  the  construction,  which 
Vol.  IV.  G  must 
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1827*  must  have  been  put  upon  the  words,  if  there  had  been 
only  three  children,  it  wonid  be  absurd  to  constme 
them  differently,  because  there  have  been  seven  childrem 
Four  of  these  seveti  children  have  died  without  issue : 
but  if,- instead  of  four,  six  had  so  died,  the  words,  to 
whidi  we  have  alluded,  would  have  carried  the  whole 
estate,  that  is,  all  the  shares  both  original  and  accrued, 
to  the  sole  surviving  child.  How  could  this  efifect  have 
been  wrought,  if,  at  the  death  of  each  child,,  his  or  her. 
original  share  alone,  and  not  the  accrued  shares,  had 
gone  over  from  time  to  time  to  the  survivors  ? 

If  there  should  be  a  failure  of  issue  of  all  the  chilr 
dren,  the  whole  estate  is  limited  over  to  the  heirs  of  the 
settlor.  This  purpose  could  not  be  effected,  unless^ 
upon  the  death  of  any  of  the  children  without  issue,  all 
the  share,  whether  original  or  accrued,  which  had  be-* 
longed  to  a  child  so  dying,  went  over  to  the  survivors. 

The  clauses,  which  provide  for  the  events  of  all  the 
children,  or  of  all  the  children  except  one,  dying  without 
issue^  distinguish  this  case  from  all  those  in  which  it  baa 
been  held  that  cross  remainders  were  not  created. 


Dec,  10.  7^  Master  of  the  Roixs* 

In  this  case,  the  impression,  which  was  made  upon  my 
mind,  in  favour  of  the  title,  has  been  removed  by  an 
'     attentive  consideration  of  all  the  authorities. 

The  bill  is  filed  for  the  specific  performance  of  a  con- 
tract for  the  sale  of  an  estate.  Upon  a  reference  to  the 
Master,  he  reported  in  favour  of  the  title;  and  to  this 
report  the  purchaser  took  an  exception. 

The 
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The  objection  to  the  title  was,  that,  although  cross-: 
remainders  were  limited  as  to  the  original  shares  of  each 
child,  yet  they  were  not  limited  as  to  the  shares  which 
accrued  to  the  .remaining  children  by  the  subsequent 
deaths^of  others;  and,  consequently,  that  the  three  re- 
maining children .  ooukl  not  make  a  good  title  to  the 
parts  or  shares^  which,  upon  the  successive  deaths  of  the 
three  children,  who  had  died  last,  had  respectively  ac- 
crued to  those  children.  For  the  vendor  it  was  argued,, 
that  the  limitation  of  the  whole  estate  to  the  only  re* 
maining  child,  and  the  heirs  of  his  body,  in  case  there 
diould  be  only  one  remaining  child,  and  the  limitation 
over  of  the  whole  estate  in  default  of  all  issue,  added  to 
the  express  limitation  of  cross-remainders  with  respect 
to  the  original  shares,  not  only  left  no  doubt  of  the 
settlor's  intention  to  create  cross-remainders  as  to  the  ac- 
cruing shares,  but  amounted,  even  in  a  deed,  to  a  sufficient 
decUration  of  his  purpose  to  give  effect  to  his  intention. 


1827. 


V, 

Aluston. 


Of  the  intention  of  this  settlor  to  create  cross- 
T^nainders,  as  to  the  accruing  shares,  there  can  be  no 
reasonable  doubt.  The  question  is.  Whether  he  has  so 
expressed  that  intention,  as  to  give  effect  to  it  in  a  deed? 
The  direction  that  the  estate  should  go  wholly  to  an 
only  surviving  child,  and  should  wholly  go  over  in  re- 
mainder, if  there  was  a  failure  of  issue  of  all  children, 
plaiiUy  denotes  the  settlor's  intention;  because  these 
ultimate  purposes  could  not  be  effected  without  cross- 
remainders  as  to  the  accruing  as  well  as  the  original 
shares :  and  it  must  be  inferred,  that  he  who  intends  a 
particular  purpose,  must  intend  the  means  by  which 
that  purpose  is  to  be  accomplished.  But  the  authorities 
say,  that  this  is  mere  implication,  and  that,  although  it 
would  give  effect  to  a  will,  it  cannot  operate  in  a  deed  : 
and  such  is  the  result  of  several  cases  which  have  been 
cited  in  this  argument     It  did  not,  however,  occur  in 

G  2  the 


'-  % 


IT 
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1827. 


Edwards 

V. 
Au.I8T<Hf« 
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the  decided  cases,  that  the  settlor  had  expressly  created 
cross-remainders  as  to  the  original  shares  of  the  children : 
and  it  is  contended  that  this  circumstancei  added  to  the 
direct  limitation  of  the  entire  estate  to  the  only  surviving- 
child,  and  the  gift  over  of  the  entire  estate  jn  remainder 
upon  the  failure  of  all  the  children  and  their  issue,  not 
only  clearly  manifest  the  settloi*'s  intention,  but  amount 
altogether  to  a  sufficient  expression  of  that  intention  in 
a  deed. 


It  roust  he  admitted,  that,  under  these  several  circum« 
stances,  no  doubt  can  be  entertained  of  the  settlor^s 
intention  :  but  still  the  difficulty  remains,  whether  you 
can  arrive  at  this  conclusion  without  that  sort  of  impli- 
cation, which  in  such  cases  is  excluded  firom  the  con- 
struction of  a  deed.  If  the  inference  that  the  settlor 
must  have  intended  that  cross-remainders,  as  to  the 
accruing  shares,  should  be  created,  because  he  has  in- 
tended a  purpose  which  could  be  effected  only  by  such 
means,  is  to  be  considered  as  an  implication  which  is  to 
be  rejected  in.  the  construction  of  a  deed  —  must  not 
the  inference,  that  the  settlor  intended  that  cross-re- 
mainders should  be  created  as  to  the  accruing  shares, 
because  he  has  expressed  such  an  intention  as  to  the 
original  shares,  be  considered  also  as  an  implication, 
which  is  to  be  equally  rejected  in  a  deed  ?  Can  this 
additional  circumstance  do  more  than  afford  additional 
implication  of  the  same  intention  ?  And  if  the  Court 
cannot  act  at  all  in  this  matter  by  implication,  can  it  be 
of  importance,  whiether  there'  is  one  circumstance  only 
or  ten  circumstances,  which  afford  the  same  implication? 
The  case  of  Doe  v.  Wainwright  {a)  has  been  referred  to 
in  this  argument.     In  that  case,  as  in  this,  there  was  a 

limitation 


(a)  5  71  Hep,  427. 
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limitation  of  the  entire  estate  to  an  only  child,  and  the 
remainder  over  of  the  entire  estate  was  limited  upon  the 
fiulure  of  all  issue ;  and  in  that  case,  as  in  this,  there  was 
also  an  express  creation  of  cross-remainders  as  to  the 
original  shares.  But  in  that  case  there  immediately 
followed  these  words : — "  And  so,  toties  quoties,  as  any  of 
the  said  children  should  die  without  issue,  till  there 
should  be  only  one  child  lefl."  These  latter  words, 
which,  unfortunately,  are  not  found  in  this  case,  were 
very  properly  considered  as  expressly  extending  the 
cross-remainders*  to  the  accruing  shares ;  and  that  case, 
therefore,  is  no  authority  for  this. 


85 
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Edwards 

V. 

Alliston, 


Upon  an  accurate  view  of  all  the  cases,  I  am  com- 
pelled to  declare,  that,  although  there  is  no  doubt  here 
of  the  settlor's  intention,  yet,  there  is  no  authority  to 
be  found  in  the  books,  which  would  justify  me  in  stating, 
that  the  settlor  has  used  here  such  expressions,  with 
respect  to  the  accruing  shares,  as  are  in  a  deed  ne- 
cessary to  raise  cross-remainders  with  respect  to  the 
accruing  shares ;  and,  least  of  all,  can  I  come  to  that 
conclusion  as  against  a  purchaser. 

The  exception  to  the  Master's  report  of  a  good  title 
must  be  allowed. 


OS 
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?f^  FARMER  V.  MILLS. 

Dec.  6. 

A  testator,  r|iHE  testator  in  this  case  by  his  will  gave  certain 
gave  certain  annuities,  which  were  to  be  secured  by  the  invest- 

annuities,  and  ^j^jj^  ^f  guflScient  sDms  either  in  the  funds  or  on  mort- 

directed  that 

the  sums,  set    gage :    he    directed)    that,   as    the    annuitants    should 

curTt^nT"  die,  the  sums,  by  which  the  annuities  were  secured, 
should,  as  the  should  sink  into  and  become  a  part  of  the  residue  of 
died  sink  into  ^^^  estate :  and  he  named  several  persons  as  his  reai- 
the  residue  of  duary  legatees.  By  a  codicil  to  his  will  he  stated,  that, 
estate:  By  a  upon  reflection,  he  considered  it  to  be  probable,  that, 
^^n**h^  ^^  A  ^^^^^  ^^  payment  of  his  funeral  expenses,  debts,  and 
tha^incase  *  legacies,  there  might  not  be  property  left,  which 
w  ^IdTnot'^  would  be  adequate  to  produce  interest  sufficient  to  pay 
provide  an  the  annuities  given  by  his  will ;  and  in  such  case  he 
toThe\nnu-  directed  that  an  equal  deduction  should  be  made  from 
i^es,  they  each  annuity  rateably  according  to  its  amount,  after  the 
rateabij  re^       expiration  of  six  months  from  his  death :  in  which  time 

duced:    His  ^te  considered  that  his  affairs  miirht  be  closed,  so  as  to 

estate  was  de-  . 

ficient,  and  ascertain  the  amount  of  his  property. 

the  annuities 

wore  rateably  .  . 

reduced :  His  estate  did  prove  insufficient  for  die  full  payment 

d^^  of^any     ^^  ^^  several  annuities  given  by  his  will :  and  the  ques- 

annmtant,  the  tion  in  the  cause  was,  Whether,  upon  the  death  of  any 
sum,  set  apart  .  ,  i  .        j        i 

to  secure  the    annuitant,  the  sum  set  apart  to  secure  his  reduced  an- 

reduced  an-      nuity  should  be  applied  to  increase  the  other  annuities, 
belong  to  the    until  they  were  made  to  amount  to  the  sums  given  by 

Mt^^dis    ^^  ^^^  ^  ^^*  whether  the  sum  so  set  apart  should  belong 

not  to  be         to  the  residuary  legatees  ? 
applied  to 
increase  the 

reduced  annu-       The  Master  of  the  Rolls. 
ides  to  the 

amount  ^ven        If  the  case  had  rested  upon  the  will,  the  residuary 
bv  the  will 

legatees  could  have  taken  no  benefit,  until  the  annuities 

were 


CASES  IN  CHANCERY- 


«7 


were  AiUy  provided  for.  By  the  codicil  the  testator,  in 
case  of  the  deficiency  of  his  property  to  supply  by  its 
interest  the  whole  amount  of  the  annuities  given  by  his 
will,  directs  that  those  annuities  shall  be  rateably  re- 
duced, so  as,  upon  the  whole,  not  to  exceed  the  income 
of  his  property.  The  annuitant,  who  receives  his  re- 
duced annuity,  receives  all  that  the  testator  intended  he 
should  receive,  in  case  of  the  deficiency  of  his  properQr: 
and  the  sum  set  apart  to  secure  the  reduced  annuity  will 
sink  into  the  residue,  in  the  same  manner  as  it  would 
have  done,  if  the  property  had  been  adequate  to  provide 
ibr  the  sum  given  by  the  will. 


1827. 


BRADDON  V.  FARRAND. 

npHE  testatrix  in  this  case  was  a  person  of  inferior 
station  in  life,  and  had  formerly  lived  as  a  servant 
in  the  family  of  Mr.  Farrand^  a  merchant  in  the  ciQr 
of  London.  She  began  her  will  in  the  following  words : 
*^  I  constitute  and  appoint  Robert  Farrand  of  Fenchurch 
Streetj  Esq.,  my  executor,  to  see  that  my  will  is  put 
in  force."  She  then  gave  pecuniary  legacies  to  various 
persons :  but  the  instrument  contained  no  express  dis- 
position of  the  residue. 


Rous. 
Dec  7. 

A  testatrix 
K>poiiitad 
A.B.XDht 
her  executor, 

towbt  that 
her  will  wai 
put  in  force: 
the  executor 
iia  truftee 
for  the  next 
ofkiii. 


No  l^acy  was  given  to  Mr.  Farrand:  and  the  question 
in  the  cause  was,  whether  Mr.  Farrand  was  beneficially 
entitled  to  the  residue  ? 

Mr.  Sugden^  for  the  Plaintiff*,  who  claimed  as  next  of 
kin  to  the  testatrix,  cited  Seley  v.  Wood  (a).  White  v. 
Evans  (A),  Giraud  v.  Hanbury.  (c) 

Mn 


(a)  10K«f.75« 


G  4 


(c)  5  Mer,  150. 
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BlADDON 

Fauano. 


'     Mr.  Home  and  Mr.  Matthews^  corUrd. 

The  will  merely  appoints  an  executor ;  the  words, 
**  to  see  that  my  will  is  put  in  force,"  express  nothing 
which  is  not  necessarily  implied  in  the  appointment  of 
an  executor :  the  character  of  executor  gives  the  person, 
who  is  clothed  with  it,  a  right  to  the  residue  not  dis- 
posed o(  unless  there  is  a  plain  indication  that  he  is  not 
to  take  a  beneficial  interest :  and  here  no  such  indication 
can  be  pointed  out. 


The  Master  qfthe  Rolls. 

The  question  is.  Whether  this  testatrix  can  be  con- 
sidered as  having  expressed  an  intention  to  confer  an 
office  only  upon  Mr.  Farrand^  and  not  a  beneficial  in- 
terjsst  ?  She  states  the  purpose  of  her  appointment  was, 
that  Mr.  Farrand  should  see  that  her  will  was  put  in 
force;  and  her  purpose,  therefore,  was,  to  confer  an 
office  and  not  a  beneficial  interest 


Declare  that  Mr.  Farrand  is  a  trustee  of  the  residuary 
estate  for  the  benefit  of  the  testatrix's  next  of  kin. 
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HARRIES  V.  BRYANT.  Roiw. 

Dec,  10. 

^T^HE  Plaintiff  had  taken  an  assignment  of  a  lease  for  The  assignee 

•*"    three  lives,  which  contained  a  covenant  for  renewal  Uy^  which '^ 

from  time  to  time,  on  the  lalling  of  each  life,  upon  pay-  contained  a 

ment  of  a  small  fine,  provided  application  were  made  renewal  upon 

for  renewal  within  six  months  after  the  life  dropped,  the  dropping 

Alcoctj  one  of  the  cestuisque  vie  named  in  the  lease,  died  provided  ap- 

on  the  81st  of  January  1822 ;  no  application  was  made  ^^^J^^^u-®^ 

for  a  renewal,  until  the  12th  of  Nooemba-  1822;  and,  six  months, 

renewal  being  then  refused,  thb  bill  was  filed.  t^upon^the 

death  of  one 

Alcock  had  removed  from  the  place  where  he  resided  ^u^  ^^^  ^ 

at  the  irraqtinir  of  the  lease :  but  died  in  the  immediate  apply  for  are- 

^  ®  .  -  newal  within 

ndghbourhood  of  the  Plaintiff)  having  been  for  some  the  six 

years  the  overseer  of  a  parish  adjoining  to  that  in  which  the  ?|^?mi*'  ^^^ 

Plaintiff  resided.     The  Plaintiff  alleged,  that  he  neither  relief,  upon 

knew  that  the  deceased  person  was  the  life  named  in  the  that^e  did 

lease,  nor  that  be  was  dead,  until  after  the  expiration  of  not»  within  - 
...  the  six 

the  SIX  months.  months,  know 

that  the  per- 
son was  dead, 

Mr.  Sugden  and  Mr.  Cooper^  for  the  Plaintiff.  or  that  the  de- 

ceased person 

The  principle  of  a  court  of  equity  is  compensation,  was  one  of 

not  forfeiture :  and  here  the  compensation  can  be  easily  ^  ®  nMi^n^ 

ascertained ;  for  the  only  injury,  which  the  landlord  has  thelease:  The 

--      -     .      ,  «  ,        ^  '-.      bill  was  di»- 

suffered,  is  the  non-payment  of  a  pecuniary  nne.     In  missed  with 

Eaton  V.  La/on  (a).  Lord  ALvardey  says,  "  If  by  unavoid-  ^'p  ^^^ 

able  accident,  if  by  fraud,  by  surprise,  or  ignorance  not  might  have 

wilful,  parties  may  have  been  prevented  from  executing  foJ!J7if  h/had 

a  covenant  literally,  a  court  of  equity  will  interfere ;  and,  used  reason- 
able diligence. 
"P<^n  and  acted 

with  ordinary 
(a)  5  Vet,  098.  prudence. 
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upon  compensation  being  made,  the  party  having  done 
every  thing  in  his  power,  and  being  prevented  by  the 
means  I  have  alluded  to,  will  give  relief."  In  Bateman 
\.  Murray  (a\  in  the  House  of  Lords,  Lord  Thurlax 
said,  *<  Courts  of  equity  will  relieve  the  lessee,  if  he  has 
lost  his  right  by  fraud  of  the  lessor,  or  accident  on  his 
own  part ;  but  will  never  assist  him  where  he  has  lost 
his  right  by  his  own  gross  Inches  or  neglect:"  and 
again :  <^  Where  the  lessee  has  lost  his  legal  right,  he 
must  prove  some  fraud  on  the  part  of  the  lessor  by  which 
lie  was  debarred  the  exercise  of  his  right,  or  some  acci- 
dent or  misfortune  on  his  own  part,  which  he  could  not 
prevent,  by  means  whereof  he  was  disabled  from  apply- 
ing for  a  renewal  at  the  stated  times,  according  to  the 
terms  of  his  lease."  In  the  present  case,  Alcock  was  by 
trade  a  shoemaker ;  and  it  was  not  to  be  expected  that 
the  death  of  an  obscure  individual  should  be  immediately 
known,  beyond  the  circle  of  his  immediate  acquaintance. 
It  cannot  be  imputed  to  the  Plaintiff  as  gross  laches  or 
neglect,  that  he  was  not  informed  of  AlcocVs  death,  till 
more  than  six  months  had  elapsed ;  but,  as  soon  as  he 
was  apprised  of  the  fact,  he  applied  for  a  renewal.  His 
ignoratice  could  not  be  called  wilful ;  and  it  was  merely 
from  Ignorance  or  misfortune,  that  the  lease  was  not 
renewed  within  the  prescribed  time.  Rawstome  v. 
Bentley  (6),  Sanders  v.  Pope,  {c)  The  equity,  on  which 
this  bill  is  founded,  was  at  one  time  carried  to  an  ex- 
treme length  in  Ireland;  and  when  it  was  brought 
within  reasonable  limits  by  the  decision  of  the  House  of 
Lords  in  Kane  v.  Hamilton  (d)  and  Bateman  v.  Mur^ 
ray  [e\  the  Iriik  tenantry  act,  1 9  &  20  G.  S.  c.  30.,  was 
passed,  which  at  once  recognised  and  defined  the  prin- 
ciple 


{a)  Cited  in  4  iTro.  417. 
\b)  4Bro.C.C.4l5. 
(c)  13  Fct.  290-^395. 


((/)  1  Ridgway,  180. 
(e)  1  Ridgway,  187. 
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ciple  on  which  equity  should  in  such  cases  interfere. 
The  decisions  on  that  act  are  authorities,  by  analogy,  for 
this  Plaintiff's  claim  to  relief.  Jackson  v.  Saunders  {a)  y 
Lenncn  v.  Napper.  (J) 


1827. 


The  Master^  of  the  Rolls. 

A  court  of  equity  will  relieve  against  the  effect  of  an 
express  covenant,  where  strict  performance  of  the  con* 
dition  is  prevented  by  ignorance  not  wilful,  or  by  una- 
voidable accident  Ignorance  is  considered  to  be  wilful, 
where  a  person  neglects  the  means  of  information,  which 
ordinary  prudence  would  suggest ;  and  accident  is  not 
unavoidable,  which  reasonable  diligence  might  have  pre- 
vented. 


When  the  Plaintiff  became  the  assignee  of  a  lease 
containing  such  a  conditional  covenant  for  renewal, 
ordinary  prudence  would  have  suggested,  and  reason- 
able diligence  would  have  required,  that  he  should  have 
ascertained  who  the  lives  were,  and  have  taken  measures 
to  secure  early  information  of  their  deaths.  AH  this 
he  appears  to  have  neglected ;  his  ignorance,  therefore, 
was  wilful,  and  the  accident  not  unavoidable,  assuming 
the  facts  to  be  as  he  alleges  them.  Let  the  bill  be 
dismissed,  and  with  costs. 

(a)  1  Seh.  4-  Lef,  445. ;  St  Dow,  497.  {b)  9  Sch,  4*  Lef.  689. 
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Rolls. 
Dec,  19, 15. 

The  intention 
of  a  testator, 
that  his  gift 
should  not 
vest  in  the 
legatee,  until 
it  should  be 
actually  re- 
mitted to  him, 
will  prevail, 
when  clearly 
expressed, 
provided  the 
remittance  be 
not  delayed 
by  negligence 
or  inevitable 
accident. 


LAW  V.  THOMPSON. 

npHE  testator,  Clotworthy  Thompsofiy  who  was  a  Lieu- 
tenant  in  the  East  India  Company's  service  on  the 
Madras  station,  made  his  will  in  Indiq^  bearing  date  on 
the  20th  of  August  177 5y  and  containing  the  following 
bequests :  — 

**  I  give  and  bequeath  to  my  father,  John  Thojnpsonj 
of  Muchamoroy  near  Antrim^  Ireland^  the  sum  of  5000 
star  .or  current  pagodas  of  Madras^  for  his  sole  and 
proper  use ;  but,  in  case  of  his  death  before  the  said 
sum  of  5000  star  or  current  pagodas  be  paid  into  his 
hands,  then  and  in  that  case  I  will  and  bequeath  the 
same  to  my  uncle  Thomas  Thompson^  of  Gi*een  Mounts 
near  Antrim,  Ireland^  to  be  by  him  justly,  equally, 
and  equitably  divided  and  distributed  among  all  my 
brothers  and  sisters  alive,  when  this  my  last  will  and 
testament  shall  be  put  into  execution."  He  then  gave 
two  small  legacies,  one  of  which  was  to  a  charity  in 
Ireland,  and  the  other  was  payable  in  India  ;  and  pro- 
ceeded thus:  —  **  I  also  appoint  Lieutenant-Colonel 
Russell,  Captain  Gibbings,  and  Lieutenant  Knox  to  be 
the  joint  executors  of  my  will,  to  whom^  my  whole  pro- 
perty  is  to  be  paid ;  and  I  request  that,  after  they  have 
received  what  money  is  or  may  be  due  to  me,  whether 
by  bonds  or  notes,  as  will  be  found  in  my  escritoire,  or 
by  the  amount  of  my  effects,  &c.  &c.  when  sold  by  their 
authority,  or  rather  as  soon  as  a  court  of  inquiry  shall 
have  taken  an  inventory  of  them,  (for  I  request  of  the 
commanding  officer,  that,  as  soon  as  the  said  inventory 
is  sent  off  to  my  executors,  he  will  afterwards,  as  con- 
veniently 


CASES  IN  CHANCERY.  99 

Teniently  or  as  adTantageousIy  as  he  may  think  proper,  18^. 
order  the  whole  of  my  things  and  efTects  to  be  sold), —  I 
say  I  request  that  then  my  executors  will,  by  the  first 
good  opportunity,  remit  the  whole,  I  mean  that  part 
bequeathed  and  given  to  my  father,  or,  in  case  of  his 
death,  to  my  uncle  for  the  use  of  my  brothers  and  sis^ 
ters,"  as  well  as  the  legacy  given  to  the  charity  in 
Irdandf  *<  to  my  good  friends  Messrs.  AUen^  Marlar^  and 
Boyd^  merchants  in  London^  to  be  by  them,  and  under 
the  inspection  of  my  executors,  remitted  as  above  men- 
tioned to  my  father,  &c.  &c.,  as  above  described. 
Lastly  and  finally,  I  do  direct,  that,  if,  after  my  property 
is  collected  and  efiects  sold,  there  remains  any  sum 
over  and  above  what  I  have  herein  bequeathed,  it  shall 
be  added  to  that  which  I  have  bequeathed  to  my  father, 
or,  in  case  of^  his  death  to  my  uncle,  for  the  use,  and 
to  be  divided  amongst,  my  brothers  and  sisters,  and  is 
also  to  be  renfitted  as  above  directed  to  my  friends 
AUen^  Marlarj  and  Boyd,  in  London.  Should  there  be 
any  deficiency,  in  my  whole  properties  not  amounting 
to  the  sums  or  legacies  within  mentioned  or  bequeathed 
them,  then  and  in  that  case  I  desire  such  deficiency' 
may  be  deducted  from  that  sum  above,  which  is  herein 
bequeathed  and  given  to  my  father;  and  not  by  any. 
means,  or  on  any  account  whatsoever,  to  infringe  upon 
or  to  be  deducted  from  either  of  the  sums  given  and 
bequeathed  by  me  herein  for  charitable  uses." 

He  afterwards  made  the  following  codicil  to  his  will:—* 
'*  I  further  bequeath  unto  the  child  named  Martha 
FUtcher,  left  to  my  care  by  its  parents,  the  sum  by  them 
appropriated  to  its  use,  namely,  1000  star  pagodas;  the 
child,  with  the  above  1000  pagodas,  to  be  sent  to  Europe 
to  the  charge  of  my  father,  or,  in  case  of  his  death,  to 
my  brothers  and  sisters  jointly:  as  the  sum  of  1000 
pagodas  is  to  revert  to  me,  should  the  said  child  die 

before 
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before  ite  amount  is  iqspropriated  to  its  use^  I  do  will 
and  bequeath  it  in  such  case  to  my  father,  or,  in  case  of 
his  death,  to  my  brothers  and  sisters  alive,  equally  to  be 
divided ;  and  i?  is  to  be  remitted  in  the  manner  directed 
by  my  will  for  the  sum  left  to  my  father,  or,  in  case  of 
his  death,  to  my  brothers  and  sisters." 

The  testator  died  in  India^  in  1779*  The  executors 
named  in  his  will  renounced  the  probate ;  and  the  tea* 
tator's  brother,  John  Thompson^  who  was  in  India^  ad- 
minbtered  to  his  will,  and  afterwards  died  in  December 
1779.  Between  the  making  of  the  will  and.  his  deathi 
the  testator  purchased  one  of  the  Nabob  of  Arcofs 
bonds  for  a  siim  of  7000  pagodas:  and  from  the  death 
of  John  Thompson^  the  administrator,  until  the  year 
18Q7,  there  was  no  personal  representative  of  the  tes^ 
tator ;  but,  in  1807,  the  testator's  brother,  the  Defend- 
ant  Ht^h  Thompson^  took  out  administration  de  bonis 
mm,  for  the  purpose  of  claiming  the  amount  of  tha 
Nabob's  bond  from  the  commissioners  appointed  under 
the  act  of  parliament  for  the  liquidation  of  the  Nabob's 
debts.  This  claim  was  admitted ;  and  a  large  sum  of 
Camatic  stock  was  appropriated  in  satisfaction  of  the 
bond. 

The  first  administrator,  John  Thompson^  dad  received 
some  part  of  the  testator's  estate,  but  made  too  remit-i 
tances  to  Europe^  and  died  insolvent.  Other  small  parts 
of  the  testator's  estate  were  afterwards  collected  on  ac- 
count of  the  family,  during  the  life  of  the  father ;  but 
no  remittance  was  ever  made  to  him :  and  the  Nabob's 
bond  constituted  the  great  bulk  of  the  property. 

After  the  death  of  the  administrator,  John  Thompson^ 
this  bond  was,  in  the  year  1783,  delivered  over  by 
General  Orvy  with  whom  John  Thompson  had  deposited 

it, 
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ity  to  Mr.  Bc^  in  Indioj  who  acted  under  a  power  of  1827* 
attorney  for  the  &ther.  The  father  died  in  1796,  when 
no  money  had  been  received  on  account  of  the  bond ; 
and,  by  his  will,  he  gave  his  interest  under  the  tes- 
tator^s  will  to  two  of  his  sons,  who  were  Defendants  to 
the  suit. 

The  Phdntifi  claimed  in  right  of  the  other  brothers 
and  sisters  of  the  testator ;  and  filed  their  bill,  contend- 
ing^ that,  by  the  death  of  the  fiither,  before  any  part  of 
the  testator^s  properQf  came  to  his  hands,  the  gift  over 
to  the  brothers  and  sisters  took  efiect. 

The  Defendants,  who  claimed  through  the  father,  in- 
usted,  that  the  (ather^s  interest  vested  at  the  death  of  the 
testator ;  or  that  otherwise  the  delivery  of  the  Nabob's 
bond  by  General  Orr  to  the  agent  of  the  father,  was 
eqoivalait  to  the  payment  of  tlie  money  into  his  hands ; 
or  that,  as  the  bond  might  have  been  sold  during  the 
&tber^s  lifetime,  his  interest  was  not  to  be  defeated  by 
the  omission  to  sell  it. 

Mr.  St^den  and  Mr.  Koe^  for  the  Plaintifis. 

The  testator  has  said  in  express  terms,  that,  in  case 
his  fether  dies  before  he  shall  have  actually  received  the 
money,  the  legacy  shall  go  to  the  brothers  and  sisters 
living  at  the  time  when  the  trusts  of  the  will  are  carried 
into  execution :  and  the  purpose,  thus  clearly  expressed, 
must  govern  the  construction  which  the  will  is  to  receive. 
The  Court,  it  is  true,  will  not,  upon  conjecture,  impute 
to  a  testator  the  intention  that  a  bequest  is  not  to  vest, 
till  the  property  is  realized  and  the  money  actually  paid ; 
but  it  is  equally  certain,  that  a  testator  may  so  dispose  of 
his  property,  that  none  shall  take,  except  those  who  live 
to  receive  with  their  own  hands ;  and  the  only  question 
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1827.'  is,  whether  the  words  of  the  will  afford  sufficient  evi- 
dence, that  he  did  not  mean  his  bequests  to  vest  abso- 
lutely, till  the  property  was  actually  received?  That 
doctrine  is  established  by  the  decisions  of  Sir  William 
Grant  in  Bernard  v.  Montague  (a),  Eiwin  v.  Ebmin  {b)^ 
and  GaskeU  v.  Harman  (c) :  and  though  the  decree  in 
the  latter  case  was  reversed  by  Lord  Eldorij  the  reversal 
proceeded  exclusively  on  the  ground,  that  the.  will  did 
not  manifest  a  clear  intention  that  the  property  should 
vest  only  as  it  was  received  and  converted  into  money. 
The  decision  of  Lord  ThurUm  in  HtUcheon  v.  Mohf' 
nitron  {d)  does  not  contradict  or  vary  the  doctrine :  it 
shews  merely,  that  ambiguous  words  are  not  a  sufficient 
ground  for  imputing  to  a  testator  an  intention  of  post- 
poning the  vesting  of  a  bequest ;  and  it  was  so  regarded 
by  Loid  Eldm :  *<  I  admit,"  says  Lord  Eldon  {e\  <<  the 
soundness  of  the  proposition,. appearing  by  the  report  to 
have  been  stated  by  the  Master  of  the  Rolls,  that,  if  a 
testator  thinks  proper  —  whether  prudently  or  not  —  to 
say  dbtinctly,  shewing  a  manifest  intention,  that  his  lega- 
tees^ pecuniary  or  residuary,  shall  not  have  the  legacies 
or  the  residue,  unless  they  live  to  receive  them,  in  hard 
money,  there  is  no  rule  against  such  intention  if  clearly 
expressed.  But  that  would  open  to  so  much  incon- 
venieqce  and  fraud,  that  the  Court  is  not  in  the  habit  of 
making  conjectures  in  favour  of  such  an  intention.  In 
the  case  of  Hutcheon  v.  Manning  (^),  I  admit  I  thought 
the  meaning  of  those  words  was,  *mhat  they  shall  have 
received  ;  and  I  thought  so  after  the  decision.  The  use 
I  have  since  made  of  that  case  is  as  an  authority,  that,  if 
the  words  will  admit  of  not  imputing  to  the  testator  such 
an  intention,  it  shall  not  be  imputed  to  him.     If  that 

intention 

(a)  1  Mer,  42S.  (</)  1  Fri.  jun.  ZBS.    4  Bro,  C 

\b)  8  Fm.  547.  C491.  n. 

(c)  6  Veil  520.   1 1  Vet,  489.  {e)  1 1  Vei,  497. 

(g)  1  Vet,  juD.  365. 
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intention  can  be  supposed,  it  was  natural  in  that  case.  1827* 
The  natural  construction  of  that  will  was,  if  the  legatee 
should  die  before  the  property  should  be  actually  re- 
mitted to  him.  But  Lord  Tkurlaojj  looking  to  those 
considerations,  which  he  expressed  with  Considerable 
anxiety,  the  mose  perhaps  as  he  perceived  many  of  the  ' 
bar  did  not  go  along  with  him,  thought  himself  at  liberty 
to  put  a  construction  upon  the  will,  that  by  possibility 
might  be  put  upon  it;  supposing  an  intention,  that 
there  should  be  an  inquiry  as  to  each  and  every  part, 
when  it  might  be  said  that  it  could  have  been  received." 
In  the  present  case,  the  words  of  the  will  shew  plainly,  | 

that  the  legacy  was  meant  for  the  personal  comfort  of 
the  &ther,  and  if  he  died  before  it  was  remitted  to  him, 
other  persons  were  to  be  substituted  as  the  objects  of  the 
testator's  bounty.  The  gift  over  is  to  take  effect,  *^  in 
^ase  of  the  father's  death  before  the  5000  pagodas  be 
paid  into  his  hands ;"  and  that  event  actually  took  place. 
In  the  directions  which  are  given  with  respect  to  re- 
mitting the  property,  it  is  clear,  that,  if  the  remittance 
cannot  be  made  to  the  &ther  personally,  it  is  to  be  for 
the  use  of  the  brothers  and  sisters.  In  the  codicil,  the 
testator  has  disposed  of  a  sum  of  1000  pagodas,  in  the 
event  of  the  death  of  Martha  Fletchers  and  it  can 
scarcely  be  denied,  that,  if  the  father  had  died  before 
Martha  Fletcher  had  been  sent,  and  the  money  remitted, 
to  Europe^  the  testator's  brothers  and  sisters,  then  alive, 
would  have  been  entitled  to  the  benefit  of  the  bequest. 
This  affords  collateral  support  to  that  construction  of 
the  bequest  of  '5000  pagodas,  which  is  according  to  the 
plain  and  literal  meaning  of  the  words. 

With  respect  to  the  residue,  the  words  **  in  case  of  his 
death"  in  the  residuary  gift  must  bear  the  same  meaning 
as  in  the  former  part  of  the  will — namely,  in  case  of  the 
£Either^s  death,  before  the  money  is  paid  into  his  hands. 

Vol.  IV.  H  Mr. 
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19^4  Mrl  Pepsfi  and  Mr.  CoUitMn^  contra. 

Hutcheon  V.  Mannington  is  expressly  in  point;  the 
decision  there,  whatever  speculations  may  be  indulged 
in  as  to  the  ground  on  which  it  proceeded,  affords  the 
rule  which  the  Court  must  follow  here :  and  the  general 
principle  of  construction  leads  to  the  same  result  **  The 
Court,"  says  Lord  Eldon  {a\  ^*  has  said,  the  best  con- 
struction is  generally  to  consider  the  interest  vested  and 
in  hand,  though,  strictly,  not  collected  for  the  purpose 
of  enjoyment,  as  between  the  particular  interests  and 
the  capital :  and,  if  that  is  wise,  the  Court  will  not 
conjecture  in  favour  of  an  intention  against  the  general 
rule."  He  adds,  it  is  true,  that,  if  a  contrary  intention 
be  clearly  expressed,  it  must  be  carried  into  execution. 
But  so  far  is  this  will  from  manifesting  the  intention  on 
which  the  Plaintiffs  rely,  that  the  phraseology  of  it  shews 
that  no  such  intention  was  in  the  testator's  mind.  He 
manifests  an  anxiety  that  his  property  should  be  con- 
verted into  money  without  loss  of  time,  and  remitted  to 
his  father  by  the  first  good  opportunity ;  and  he  directs 
the  child  Martha  Fletcher y  with  her  fortune  of  1000 
pagodas,  to  be  sent  to  Europe,  When,  therefore,  he 
provides  for  what  is  to  be  done,  in  case  of  his  father's 
death,  he  must  have  meant  his  death  within  such  a 
period  of  time,  as,  in  the  common  course  of  things, 
would  be  necessary  for  making  the  remittance  to  Eng-- 
land;  and  it  never  could  be  his  purpose,  that  the 
interest  of  the  legatee  should  be  dependent  upon  the 
accidental  circumstance  of  the  period  which  might 
elapse  before  the  assets  were  realised ;  a  period,  which, 
without  misconduct  on  the  part  of  the  executors,  might 
be  longer  or  shorter  according  to  the  mode  in  which 
they  might  think  it  prudent  to  act  In  some  cases  there 
has  been  a  manifest  purpose,  that  legacies  should  not  be 

paid 
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paid  or  a  residue  distributed,  till  a  certain  state  of  things  180ti 
should  have  arisen ;  and  that  circurastasce,  wherever 
it  occurred,  has  always  been  very  much  relied  on, 
when  questions  of  this  kind  have  been  discussed,  as  a 
jgtOQxA  for  postponing  the  period  of  vesting.  Umin  v. 
jEArtu  (a)»  SitisxU  v.  Barnard.  (&)  Here  there  is  na 
such  purpose;  the  testator  did  not  mean  to  delay  the 
payment  of  the  bequest  to  his  father,  till  other  objects 
were  acocxnpliaked ;  on  the  contrary,  his  desire  was» 
that  the  money  should  be  remitted  with  all  possible 
speed ;  and  the  delay,  which  prevented  the  father  from 
actually  veceiving  the  money,  though  he  survived  his 
son  by  seventeen  years,  arose  out  of  accidents  which  the 
testator  never  contemplated. 

The  executors  did  not  prove  the  will ;  and,  during  a 
period  of  nearly  thirty  years,  there  was  no  personal  re- 
presentative of  the  testator.  Who  can  say,  how  far  tlie 
speedy  collection  and  due  remittance  of  the  assets  may 
have  been  impeded  by  that  state  of  things  ?  Even  if  pay- 
ment of  the  Nabob's  bond  could  not  have  been  enforced, 
it  might  have  been  sold ;  and  the  produce  of  the  sale 
ought  to  have  been  remitted  to  the  father,  whose  interest 
is  not  to  be  defeated  by  the  omission  to  do  what  a  per- 
sonal representative  might  with  propriety  have  done. 

Though  the  father  had  not  the  money  paid  into  his 
hands,  he  got,  in  one  sense,  possession  of  the  assets,  so 
as  to  give  him  a  title,  even  according  to  the  construction 
for  which  the  Plaintifis  argue.  John  Thompson^  the  ad-^ 
roinistrator,  delivered  the  bond  to  Colonel  Orr^  and  Or 
delivered  it  to  Boyd^  who  was  the  father's  agent.  This 
possession  of  the  bond  by  the  father,  through  his  agent 

Boyd^ 

(«)  8  Ves.  547.  (6)  a  Vet.  5S0. 
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1827t       Bojfd^  with  the  assent  of  the  administrator,  was  equivalent 
to  actual  receipt  of  the  I^acy. 

The  Master  of  the  Rolls. 

In  the  case  of  Htdcheon  v.  Mannington^  Lord  Thurlour 
considered  that  the  words  used  as  to  the  death  of  the 
legatee  were  too  vague  to  express  a  definite  time  upoa 
which  he  could  act  with  certainty:  but  Lord  Eldon^ 
who  was  counsel  in  that  cause,  has  in  the  discussion  of 
other  cases  frequently  stated,  that  he  was,  at  the  time  of 
the  argument,  and  continued  to  be,  of  a  different  opinion, 
and  that  the  only  use  he  had  made  of  that  case  was,  to 
consider  it  as  an  authority  for  the  principle,  that  the  in- 
tention of  the  testator  in  similar  cases  must  be  clearly 
expressed. 

Here,  the  property  of  the  testator  being  in  India^  he 
has  directed  it  to  be  collected  by  his  executors,  and  to 
be  remitted  by  them  to  merchants  in  London,  and  by 
these  merchants  remitted  to  his  father  in  Ireland;  and  he 
has  most  clearly  expressed  his  purpose,  that,  in  case  of 
his  father's  death  before  he  should  receive  the  remittance, 
the  property  should  go  over  to  his  uncle  for  the  benefit 
of  his  brothers  and  sisters.  In  this  case  there  is  no  dif- 
ference between  the  l^cy  of  the  5000  pagodas,  and  the 
residuary  estate,  and  the  legacy  of  1000  pagodas  given 
by  the  codicil  in  case  of  the  death  of  the  infant.  The 
condition  as  to  the  death  of  the  father  before  the  money 
is  remitted,  is  plainly  to  be  referred  as  well  to  the  gift 
of  the  residuary  estate,  as  to  the  legacy  of  1000  pagoda» 
given  by  the  codicil. 

It  has  been  considered  to  be  doubtful  what  the  tes- 
tator meant  by  the  expression,  that,  in  case  of  the  death 
of  his  father,  the  legacy  of  5000  pagodas  should  be 
dbtributed  amongst  all  his  brothers  and  sisters,  who 

should 
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should  be  alive  when  his  will  should  be  put  into  exe-  1827* 
cution.  It  would  have  been  reasonable  to  suppose,  that 
be  meant  the  same  thing  as  he  had  just  before  expressed 
in  other  words  with  respect  to  his  father,  namely, — bro- 
thers and  sisters  who  should  be  alive,  when,  in  the  exe- 
cution of  his  will,  the  money  should  be  remitted ;  but 
the  codicil  bears  strongly  upon  this  point.  The  infantas 
l^acy  of  1000  pagodas  is  given  to  the  father,  or,  in 
case  of  his  death,  *^  to  his  brothers  and  sisters  aiive^ 
equally  to  be  divided,^  and  to  be  remitted  in  the  manner 
directed  by  his  will.  "  In  case  of  the  death  rf  his  father^ 
plainly  means  in  case  of  his  death  before  the  money  is  re^ 
rnitted:  the  inference  therefore  is,  that  the  money  is  to 
be  equally  divided  between  his  brothers  and  sisters  who 
shall  be  alive  when  the  money  is  remitted ;  and  this  same 
construction  must  apply  with  respect  to  the  interest  of 
the  brothers  and  sbters  in  the  legacy  of  5000  pagodas 
and  the  residuary  estate. 

It  has  been  argued,  that  the  delivery  of  the  Nabob's 
bond  by  General  Orr  to  the  father's  agent  in  India  was 
tantamount  to  his  possession  of  the  money.  But  the 
&ther  had  no  title  to  the  bond,  nor  had  General  Orr 
any  authority  to  deliver  it.  Neither  could  the  bond 
have  been  sold. 

I^  however,  the  executors  named  in  the  testator's 
will,  having  taken  upon  themselves  the  administration 
of  his  estate,  could,  with  reasonable  diligence,  have  col- 
lected it,  and  remitted  the  produce  to  his  father  in  his 
lifetime,  I  should  be  of  opinion  that  the  rights  of  the 
fether  could  not  be  defeated  by  the  accidental  circum- 
stances of  this  case :  and,  upon  that  principle,  it  must 
be  referred  to  the  Master  to  inquire,  whether,  if  the 
will  had  been  proved  by  the  executors  named  in  it^ 
and  reasonable  diligence  had  been  used  by  them,  any 

H  S  aud 
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1627*       4md  what  part  of  the  testator's  property,  given  to  the 
&tber,  could  have  been  remitted  to  him  in  his  lifetiaie ; 
with  liberty  to  the  Master  to  state  any  circattstances 
.TaoMfiwm.     specially. 


Law 


Rolls.         The  ATTORNEY- GENERAL  v.  The  BISHOP 

Dec.  17.  of  ELY. 

Every  pre-  ^I^HIS  was  an  information  filed  by  the  Attomey- 
b^TadTto  ^  General,  at  the  relation  of  the  Rev.  Wm.  White, 

support  a  vicar  of  StradbrooJcej  in  the  county  of  StfffMk,  against 
ni^l,  where,    ^^  Bishop  of  Efy,  praying  that  the  bishop  might  be 

from  1688,       ^decreed  to  srant  to  the  relator  a  lease  of  the  tithes  of 

leases  for  ° 

twenty-one       corn,  grain,  and  hay  throughout  the  parish  of  Strode 

yeanj,ata         jj^ooJce  for  a  term  of  twenty-one  years,  from  the  5th  of 

fine  certain,      October  1826,  at  an  annual  rent  of  8/.  and  a  fine  of  6S/. 

of  the  tithes 

of  a  parish, 

had  been  re-         On  the  lOth  of  October  1682,  the  then  Bishop  of  Ely, 

edW t£  '  ^o  ^^9  i^  right  of  his  see,  impropriate  rector  of  the 
respecuve  parish  of  Stradbrookej  granted  to  the  then  vicar  of  that 
£(y,  who  were  parish  a  lease  of  the  tithes  of  com,  grain,  and  hay  for  a 
"°^o^^"?die  ^^^*"  of  twenty-one  years,  at  a  yearly  rent  of  8/.  and  a  fine 
parish,  to  the  of  100  marks.  This  lease,  after  reciting  that  the  prin- 
tim^beinff.  ^    'cipal  intemtion  of  granting  the  demise  was  to  make  some 

augmentation  to  the  Vicar  of  Stradbrooke,  contained  a 
covenant  on  the  part  of  the  lessee,  that,  in  case  he  should 
cease  to  be  such  vicar  during  the  term,  lie  or  his  exe- 
•cntors  or  administrators  should,  within  sixty  days  after- 
wards, assign  the  lease  to  the  next  succeeding  vicar, 
provided  he  should  be  presented  to  the  vicarage  by  the 
Bishop  of  Ely.  The  lessee  also  covenanted  to  repair 
the  chancel  of  the  church  during  the  term,  to  pay  the 

reserved 
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reserved  rent  regulariy,  and  to  yield  up  tbe  premises  at        1827. 
the  expiration  cf  the  lease.     There  was  the  osaal  clause 
of  re-entry  upon  nonpayment  of  the  rent* 

At  the  expiration  of  diat  lease,  a  similar  lease  was 
granlied  for  the  same  term,  and  at  tbe  same  rent  and 
fine^  by  the  then  Bishop  of  Eh/  to  the  then  Vicar  of 
Stradbrooke :  and  so  from  time  to  time,  at  the  expiration 
of  every  term  of  ti^enty-one  years,  similar  leases  were 
granted  by  the  Bishop  of  Ely  for  the  time  being  to  the 
Vicar  cf  Stradbrooke  for  the  time  bang,  at  tbe  same  rent 
and  fine;  except  that,  in  the  lease  granted  in  1764,  ^and 
in  all  succeeding  leases,  the  fine  paid  was  6SL  instead  of 
100  marks,  which,  however,  was  considered  by  the 
Court  as  substantially  the  same  sum.  The  last  of  such 
leases  expired  on  the  5th  of  October  1825. 

Tbe  relator  was  presented  by  the  Bishop  of  Ely  to 
the  vicarage  of  Stradbrooke^  in  the  month  of  February 
1823,  upon  the  death  of  the  late  vicar;  and,  in  tbe 
month  of  April  1823,  the  then  subsisting  lease  was  duly 
assigned  by  the  executors  of  the  late  vicar  to  the  relator, 
in  pursuance  of  the  before  recited  covenant  to  that  effect 
contained  in  the  lease. 

The  relator  founded  his  claim  upon  the  letter  of 
Charles  the  Second,  dated  the  1st  of  Jutie,  in  the  twelfth 
year  of  his  reign  *,  and  addressed  to  the  bishops,  deaQ% 

prebends, 

•    Gibbon's  Codex,  756.      By  places  where  are   no  vicarages 

this  letter  the  king  ordered,  —  endowed,  have  so  much  revenue 

**  That  no  lease  be  granted  of  in  glebe  tithes,  or  other  emolu- 

aoy  rectories  or  parsonages  be-  ments  as  commonly  will  amount 

loog^)g  to  your  see,  belonging  to  100/.  or  80f.  per  annum,  or 

to  you  or  your  successors,  until  more,  if  it  will  bear  it ;  and  in 

you  shall  provide  that  the  re-  good  form  of  law,  setUe  ft  upon 

spective   vicarages,  or   curates*  tbem  and  their  successors.    And 

H  4                  '                    where 
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18S7-       prebends,  &c.  recommending  the  augmentation  ofvicar- 

^  ■   '  ^*     ages  by  the  impropriate  rectors,  and  upon  the  statute 

GiursBAL     of  the  29  C.2.  c.8.*,  which  made  such  augmentations 

Biihop  of     pe^'P^*"^*   He  insisted,  that  it  was  to  be  presumed,  that, 

Slt.        in  obedience  to  the  king's  iettcfr,  a  lease,  similar  to  that 

of  1682,  had  been  made  in  1661  by  the  then  Bishop  of 

Ebf  for  twenty-one  years,  to  the  then  Vicar  of  Strode 

brookef  at  the  same  rait  and  fine ;  that,  by  force  of  the 

statute,  the  Vicar  of  Stradbrooke  acquired  a  perpetual 

right  of  renewal  of  such  lease ;  and  that  the  lease  of 

1682,  and  all  subsequent  leases,  were  granted  by  virtue 

of  that  right. 

The 


where  the  rectories  are  of  small  deemed  and  adjudged  to  con- 
value,  and  cannot  admit  of  such  tinue  and  be,  and  shall  for  ever 
proportions  to  the  vicar  and  hereaf^r  continue  and  remain, 
curate ;  our  will  is,  that  one^half  as  well  during  the  continuance 
of  the  profit  of  such  a  rectory  of  the  estate  or  term  upon  which 
be  reserved  for  the  maintenance  the  said  augmentations  were 
of  the  vicar  or  curate,  as  is  granted,  reserved,  or  agreed  to 
agreeable  to  the  rates  and  pro-  be  made  payable,  as  afterwards, 
portions  formerly  mentioned."  in  whose  hands  soever  the  said 
*  By  the  second  section  of  rectories  or  portion  of  the  tithes 
this  act,  it  is  enacted,  '*  That  all  shall  be  or  come ;  which  rectories 
and  every  augmentation  of  what  or  portion  of  the  tithes  shall  be 
nature  soever,  granted,  reserved,  chargeable  therevrith,  whether 
or  agreed  to  be  made  payable,  or  the  same  be  reserved  again  or 
intended  to  be  granted,  reserved,  not ;  and  the  said  vicars  and 
or  made  payable  since  the  said  curates  respectively  are  hereby 
1st  day  of  June^  in  the  twelfth  adjudged  to  be  in  the  actual  po»- 
year  of  his  sdd  majesty's  reign,  session  thereof,  for  the  use  of 
or  which  shall  at  any  time  here-  themselves  and  their  successors, 
after  be  granted,  reserved,  or  and  the  same  shall  for  ever  here- 
made  payable  to  any  vicar  or  after  be  taken,  received,  and  en- 
cUrate,  or  reserved  by  way  of  joyed  by  the  said  vicars,  curates, 
increase  of  rent  to  the  lessors,  and  their  successors,  as  well  du- 
but  intended  to  be  to  or  for  the  ring  the  continuance  of  the  term 
use  or  benefit  of  any  vicar  or  or  estate  upon  which  the  said 
curate  by  an  archbishop,  bishop,  augmentations  were  granted,  re- 
dean,  provost,  dean  and  chapter,  served,  or  agreed  to  be  made 
or  other  ecclesiastical  corpora-  payable,  as  afterwaltls.'^ 
tioii,  person  or  persons,  shall  be 
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The  Defendant  insisted  that  the  language  of  the  lease        1827* 
imported  merely  a  voluntary  grant,  and  contained  Jio     ^      -      ' 
ooTenaot  of  renewal ;  that  the  covenant  on  the  part  of     Gskseal 
the  vicar  to  yield  up  the  premises  at  the  expiration  of     ^^'     » 
the  term,  and  the  clause  for  re-entry  upon  nonpayment         Ely, 
of  rent)  were  inconsistent  with  the  right  of  renewal ;  that 
the  statute  ci  Charles  applied  only  to  cases,  where,  on 
the  granting  of  a  lease  by  an  impropriate  rector,  either  a 
part  of  the  rent  was  reserved  to  the  vicar,  or  it  was  under- 
stood and  agreed  that  he  should  receive  a  part  of  the 
rent ;  that  there  was,  in  the  archives  of  the  bishopric,  a 
book  containing  entries  of  all  leases  granted  from  1628 
to  the  20th  oi  March  1662,  and  other  books  containing 
like  entries  from  1674  to  the  present  time,  but  no  books 
referring  to  the  period  between  1662  and  1674;  that 
the  entries  in  such  subsequent  books  were  not  in  the 
form  required  by  the  statute  of  Charles  i  and  that,  if  a 
lease  had  been  granted  in  1661  in  obedience  to  the  king's 
letter,  it  would  have  been  entered  in  the  book  which 
extended  to  1662,  but  that  such  book  contained  no  in-» 
timation  of  any  such  lease. 

Mr.  Sugden  and  Mr.  Roupellj  for  the  relator. 

Mr.  Home  and  Mr.  LUydy  for  the  Defendant. 

This  lease  does  not  correspond  with  the  augmentations 
contemplated  by  the  letter  of  Charles  the  Second,  and 
the  subsequent  act  of  parliament.  The  letter  directs 
that  no  lease  be  granted  of  any  rectory,  until  provision 
be  made  for  the  vicar,  and  that,  where  the  rectory  is  of 
small  value,  one  half  of  the  profit  be  reserved  ibr  the 
vicar^s  maintenance.  The  29  Car.  2.  c.  8.  recites,  that 
ecclesiastical  persons,  upon  the  renewing  of  leases  of 
rectories  or  tithes,  had  made,  or  might  thereafter  make 
reservations  beyond  the  ancient  rent,  to  the  intent  that  the 
same  might  be  payable  to  the  vicars  in  augmentation  of 

their 
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Ii6fi7«  their  endowments :  and  it  enacts,  that  the  augmentations 
shall  be  perpetual,  and  that  the  vicars  shall  have  resnedy 
for  die  same  by  distress  or  action  of  d^>t«  The  l^is* 
^|J^  ^  latare,  th^^fore,  had  in  view,  not  a  lease  granted  to  « 
SsT.  vicar,  bat  a  lease  granted  to  a  diird  person,  reaervisg 
reiit  payable  to  the  vicar :  and  that  construction  of  the 
act  is  strengthened  by  the  tenor  of  the  eighth,  ninth,  and 
tenth  sections.  This  lease  being  a  demise  of  the  rectory, 
or  at  least  of  the  rectorial  tithes  to  the  vicar,  does  not  come 
within  the  scope  of  the  statute  or  of  the  roylil  letten 

The  fourth  section  of  the  act  provides,  that  "  every 
lease  or  grant,  wherein  any  such  augmentation  is  made^** 
shall  be  registered  in  a  certain  form.  Had  this  lease  been 
an  augmentation  of  the  vicarage  of  Stradbreokj  within 
the  meaning  of  the  act,  it  would  have  been  registered : 
but  there  is  no  trace  of  any  such  registry ;  nor  is  there 
even  any  entry  of  the  lease  in  the  archives  of  the  aee; 
and,  therefore,  the  claim  of  the  Plaintiff  cannot  be  sus- 
tained without  presuming  that  every  sticcessive  bisl}op 
and  every  successive  registrar  of  the  diocese  have  neg* 
lected  their  respective  duties. 

The  form  of  the  lease  is  not  compatible  with  the 
hypothesis  of  its  being  a  perpetual  augmentation. 
There  is  no  covenant  for  perpetual  renewal.  If  a  vicar 
were  presented  by  any  person  other  than  a  Bishop  of 
£fy, — as  for  instance,  in  the  event  of  a  lapse,  -^  the  tithes 
would  unqnestionably  be  severed  from  the  vicarage :  if 
a  vicar  were  unable  to  pay  the  fine  for  renewal,  he 
could  not  possibly  claim  a  demise  of  the  tithes :  or,  if 
he  failed  in  the  due  payment  of  rent,  the  bishcq)  would, 
by  the  very  form  of  the  lease,  be  entitled  to  re-enter. 
These  are  characteristioal  circumstances,  which  would 
not  have  been  found  in  the  lease,  if  the  tithes  had  been 
united  inseparably  with  the  vicarage. 

Mr. 


Slt. 
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Mr.  SugdeUj  in  reply.  1887. 

Whether  the  tithes  be  demised  to  a  third  person,  re-    Attmhbc- 
serving  a  rent  of  which  part  is  payable  to  the  vicar,  or     ^■^•** 
whether  they  are  demised  to  the  vicar,  reserving  a  rent      WAof^ 
payable  to  the  bishop,  the  result  is  the  same.     In  either 
case  a  provision  is  made  for  the  vicar  out  of  the  profits 
of  the  rectory;  and,  by  the  statute  of  Charles^  every 
augmentation,  granted,  reserved,  or  agreed  to  be  made 
payable,  is  rendered  perpetual. 

The  objections  founded  on  the  form  of  the  lease,  lose 
aQ  their  weight,  when  we  look  back  to  the  origin  of  aug- 
mentations like  this.  When  the  royal  letter  was  issued, 
the  Bishop  of  J5^  could  not  have  made  any  grant  or  de- 
mise of  the  tithes,  either  to  the  vicar  or  any  other  person^ 
other  than  for  the  term  of  one  and  twenty  years,  or  three 
lives,  reserving  the  accustomed  rent(a) ;  and  the  payment 
of  the  rent  would  necessarily  be  enforced  by  the  usual 
power  of  re-entry.  The  act  of  Cliarles  did  not  authorise 
the  bishops  and  other  ecclesiastical  persons  to  make  per- 
petual grants;  but  it  gave  perpetual  endurance  to  the 
grants  which  they  had  made  or  might  thereafter  make, 
though,  in  themselves,  such  grants  would  have  continued 
only  for  a  limited  term  of  years.  It  thus  became  necessary 
for  the  purposes  of  the  act  to  continue  the  machinery  in 
the  old  form.  The  covenants,  which  have  been  the  sub- 
ject of  the  Defendant's  criticism,  were  all  necessary  and 
proper,  when  the  lease  was  first  granted  by  way  of 
augmentation ;  and,  after  the  statute,  they  were  neces- 
sarily retained  in  the  succeeding  leases;  for  to  have 
omitted  them  would  have  taken  away  from  the  see 
profits  of  which  it  was  in  possession  at  the  time  of  the 
act,  and  given  to  the  vicarage  a  beneficial  interest  which 
the  bishop  had  never  annexed  to  it  It  is  true,  that,  if 
the  lessee  failed  to  pay  the  rent,  the  bishop  might  re-enter : 

still, 

(a)  I  EhL.  c.  19. 
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1827*  still,  however,  he  would  in  the  view  of  this  Court,  be  a 

^*      ^      '  trustee  of  the  surplus  income  of  the  tithes,  after  retain- 

GsNK&AL  ing  the  rent  and  costs,  for  the  vicar ;  and  he  would  be 

^jJ^     ^  compelled  to  grant  a  renewal,  on  the  vicar  paying  the 

Ely.  rent  and  entering  into  the  necessary  stipulations. 

The  objections,  which  have  been  insisted  on,  would 
all  have  applied  with  equal  force  to  a  lease  of  the  tithes 
to  a  third  person,  reserving  a  rent  of  which  part  was 
made  payable  to  the  vicar.  Such  a  lease  would  have 
contained  a  clause  of  re-entry  on  nonpayment  of  the 
rent;  but  if  the  bishop  had  re-entered,  he  must  still 
have  made  the  proper  payments  to  the  vicar:  the  de- 
struction of  the  legal  interest  of  the  lessee  would  not 
have  affected  the  equitable  rights  of  the  vicarage. 

Under  these  circumstances,  the  succession  of  leases 
which  have  been  granted  by  the  Bishops  of  Ely^  and  the 
constant  enjoyment  of  the  tithes  in  question  by  the  vicars 
of  Stradbrooke  upon  terms  which  have  never  varied  in 
any  material  respect,  create  a  presumption,  that  a  lease, 
similar  to  that  which  has  lately  expired,  was,  shortly 
after  the  date  of  the  royal  letter,  granted  by  the  then 
Bishop  of  Ely  to  the  then  vicar  of  Stradbrooke^  by  way 
of  augmentation  of  the  vicarage.    Roe  v.  Ireland,  {a) 


The  Master  of  the  Rolls. 

In  1682,  the  then  Bishop 'of  £fy,  as  impropriate  rector 
of  Stradbrooke^  granted  to  the  vicar  of  Stradbrooke  a  lease 
for  twenty-one  years  of  the  tithes  of  corn,  grain,  and  hay 
in  and  throughout  the  parish  of  Stradbrooke,  at  a  rent  of 
8/.  and  a  fine  of  100  marks.  At  the  expiration  of  that 
lease,  a  similar  lease  was  granted  to  the  then  vicar  at 
the  same  rent  and  fine ;  and'  so  from  time  to  time,  at 

the 
(^  1 1  Sast,  ISO. 
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tbe  expiration  of  every  lease,  Isimilar  leases  have  been        1827. 
ffranted,  at  the  same  rent  and  on  the  same  fine,  or  what     ^     ^  -* 

Atto&ney* 

is  substantially  the  same  fine,  by  the  Bishops  of  Ely  for  Gsne&ai. 
the  time  being  to  the  successive  vicars  of  Stradbrooke^  until  ^. /'*  ^ 
the  last  of  such  leases  expired  on  the  5th  of  October  1 826.  Ely. 
These  leases  comprised  the  whole  profits  of  the  impro- 
priate rectory ;  and  it  must  be  presumed,  that  what  has 
been  so  long  enjoyed  by  one  party  and  conceded  by 
the  other,  was  founded  on  a  rightful  title,  and  could  not 
have  depcfnded  upon  the  mere  caprice  or  pleasure  of  the 
bishop  for  the  time  being.  The  vicar  founds  a  title  on 
the  letter  of  Charles  the  Second,  dated  the  1st  of  June 
1661,  addressed  to  bishops,  deans,  and  other  eccle- 
siastical persons  who  might  happen  to  be  impropriate 
rectors,  and  urging  the  augmentation  of  vicarages,  and 
on  the  subsequent  statute  of  the  29  Car.  2.  And  the 
first  question  is^  whether,  by  that  letter  and  statute,  a 
rightful  title  to  a  perpetual  renewal  of  such  leases  could 
be  conferred. 

The  material  words  of  the  letter  as  to  this  point  are  ' 
as  follows :  —  *^  Our  will  is,  that  no  lease  be  granted  of 
any  rectories  or  parsonages  belonging  to  your  see,  or 
belonging  to  you  and  your  successors,  until  you  shall 
provide  that  the  respective  vicarages,  or  curates'  places, 
where  there  are  no  vicarages  endowed,  have  so  much 
revenue  in  glebe  tithes  or  other  emoluments  as  com- 
monly will  amount  to  100/.  or  80/.  per  annum,  or 
more  if  it  will  bear  it."  Under  these  words  no  question 
can  arise,  that  an  augmentation,  not  by  reserving  a  part 
of  the  rent  to  the  vicar,  but  by  an  actual  grant  or  lease 
of  the  tithes,  or. any  part  of  them,  would  have  been  a 
good  augmentation  within  the  view  and  intention  of  the 
king's  letter.  The  29  Car.  2.  is  entitled  "  an  act  con- 
firming and  perpetuating  augmentations  made  by  eccle- 
uastical  persons  to  small  vicarages  and  curacies."    The 

preamble, 


Attobkxt- 
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preamble,  after  reciting  the  king^s  letter,  refers  to  ftugJ 
mentations  made  by  reservations  of  part  of  the  rent, 
OsifBBAL  where  the  vicar  had  no  convenient  remedj  for  the 
^j^  -  recovery  thereof;  and  the  provisions  are  principally 
Blt.  directed  to  such  cases.  But  the  first  enacting  claase  of 
the  statute  expressly  states,  ^  that  all  and  every  aug* 
mentation  of  what  nature  soever,  granted,  reserved,  or 
agreed  to  be  made  payable  since  the  1st  of  Jtm^,  in  the 
twelfth  year  of  his  majesty's  reign,"  (the  date  of  the 
king's  letter,)  **  shall  be  deemed  and  adjudged  to  con* 
tinne  and  be,  and  shall  for  ever  hereafter  continue 
and  remain,  as  well  during  the  continuance  of  die 
estate  or  term  upon  which  snch  augmentations  were 
granted,  reserved,  or  agreed  to  be  made  payable,  as 
afterwards,  in  whose  hands  soever  the  said  rectories* 
or  portions  of  tithes  shall  be  or  come."  Now,  although 
the  particular  provisions  of  the  act  are  applied  to 
the  cases  of  reservation  of  rent,  it  is  clear  that  the 
general  intent  of  the  act  is  to  make  perpetual  all 
augmentations  whatsoever,  which  took  place  in  con- 
sequence of  the  king's  letter.  It  is  probable  that  the 
common  mode  of  augmentation  was,  by  reservation  of 
rent;  and,  without  the  aid  of  the  particular  provisions  of 
this  statute  the  several.  .^ icars  would  have  had  no  legal 
remedy  for  their  portion  of  such  rents :  but  where  the 
augmentation  was  made  by  a  lease  of  tithes,  the  vicars 
required  no  aid  from  the  legislature,  except  to  confer 
that  perpetual  right  of  renewal  which  the  express  words 
of  this  statute  give.  If,  therefore,  a  lease,  similar  to  that 
of  1682,  had  been  granted  in  pursuance  of  the  king's 
letter,  it  is  clear  that  the  29  Car.  2.  gave  to  the  vicar  a 
perpetual  right  of  renewal  of  such  lease. 

The  remaining  question  is,  whether,  in  the  absence  of 
direct  evidence  of  the  fact,  it  is  reasonable  to  presume 
in  this  case,  that  a  similar  lease  had  been  granted  in 

pursuance 
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pursuance  of  the  king's  letter.     The  coincidence  of  time        1827* 

is  remarkable.     The  kincfs  letter  is  dated  the  1st  of     )      -   -^ 

,    ,  °  Attorney- 

June  1661*     A  similar  lease,  granted  in  obedience  to  it,      General 
would  probably  have  commenced  at  Michaelmas  1661,      BishoDof 
and  determined  at  Michaelmas  1682,  which  is  the  com-         Ely. 
mencement  of  the  lease  in  question.     The  lease  itself 
expresses,  that  it  was  made  with  the  intention  of  granting 
an  augmentation  to  the  yicar. 

For  the  Defendant,  it  is  argued,  that  the  covenants  in 
the  lease  do  not  fit  the  case  of  perpetual  renewals  The 
answer  is,  that  the  first  lease  was  a  temporary  grant  only, 
and  had,  therefore,  the  proper  form  of  such  grant;  aud, 
the  statute  conferring  only  the  perpetual  right  of  re-> 
newal^  the  form  must  necessarily  renuiin  the  same. 

The  objection  that  a  lease  in  1 66 1  is  not  to  be  presumed, 
because  it  is  not  noticed  in  the  Bishop's  book  which 
extended  to  1662,  is  of  little  weight.  The  lease,  though 
commencing  retrospectively  in  October  1661,  might  not 
haye  been  actually  executed  till  after  March  1662.  But 
if  the  books  had  been  regularly  preserved,  and  no  entry 
of  any  lease  of  1661  had  been  found  in  them,  I  am  of 
opinion  that  such  omission  would  have  had  no  weight 
in  opposition  to  the  presumption  of  right,  which  arises 
from  an  uninterrupted  possession  of  nearly  150  years, 
and  that  it  would  have  been  the  duty  of  the  Court  to 
oon^e  to  the  conclusion,  that  a  lease,  similar  to  that  of 
1682,  had  been  previously  granted  in  obedience  to  the 
king's  letter,  and  tliat  the  29  Car.  2.  conferred  upon  the 
vicars  for  the  time  being  a  perpetual  right  of  renewal  of 
such  lease. 

Declare,  therefore,  that  the  relator  is  entitled  to  a 
new  lease  according  to  the  prayer  of  the  information ; 
and  the  Defendant  must  pay  the  costs  of  the  suit 
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Rolls. 
Dec,  17. 

Whereay^fNtf 
covert^  haying 
separate  proH 
ptfty,  joins  in 
a  security  for 
money  ad- 
Yanced  to  her 
husband,  the 
Court  acts 
upon  it,  not 
as  an  agree- 
ment to 
charge  her 
separate  pro- 
perty, but  as 
an  equitable 
appointment 
under  the  set- 
tlement, to  be 
satisfied  from 
the  rents  and 
profits  of  that 
property,  and 
not  by  sale  or 
mortgage. 

The  death 
of  the  hus- 
band, after  the 
filing  of  the 
bill,  and  be- 
fore the  hear- 
ing, makes  no 
difference. 

If  the  feme 
covert  insists 
upon  the  in- 
crease of 
undue  influ- 
ence by  the 
husband, 
she  must 
prove  it ;  and 
It  is  not  for 
the  Plaintiff 
to  prove  a 
negative. 


FIELD  V.  SOWLE. 

T)  Y  a  settlement  made  previous  to  the  marriage  of 
"^  the  defendant  Sarah  Sowle  with  the  Defendant 
Charles  Sowte^  he,  Charles  Satde^  covenanted  with  the  De- 
fendant Richard  Winkles^  who  was  named  as  a  trustee 
on  the  part  of  the  intended  wife,  that  he  would  join  with 
her  in  conveying  and  surrendering  certain  freehold  and 
copyhold  property,  to  which  she  was  entitled,  to  the  use 
of  Richard  Winkles^  his  heirs  and  assigns,  upon  trust  to 
pay  the  rents  and  profits  for  the  sole  and  separate  use 
of  the  intended  wife  during  the  coverture,  with  power  to 
her  to  appoint  the  property  by  any  deed  or  other 
writing,  or  by  her  last  will  and .  testament  executed  in 
manner  therein  mentioned. 

After  the  marriage,  the  Defendant  Sarah  Sctale  joined 
her  husband  ;n  a  promissory  note  to  the  Plaintiff  Field 
for  the  sum  of  ISO/,  advanced  by  him  to  the  husband. 
The  Plaintiff  Field  afterwards  advanced  other  sums  to 
the  husband,  so  as  to  make  up  the  full  sum  of  220/. 
The  wife  did  not  join  in  any  security  for  the  subsequent 
advances  ;  but  she  wrote  certain  letters  to  the  Plaintiff^ 
which  were  insisted  upon  as  amounting  to  an  agreement 
to  charge  her  separate  estate  with  the  full  sum  of  220^ 
The  bill  prayed  that  the  whole  sum  due  to  Field  might 
be  raised  by  sale  or  mortgage  of  Mrs.  Sowle's  freehold 
and  copyhold  estate. 


The  Defendant,  Sarah  Sowle^  in  ber  answer  had 
that  she  joined  in  (his  transaction,  not  of  her  own  free 

wUl, 
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will,  but  under  the  influence  and  by  the  compulsion  of       182^* 
her  husband ;  but  no  evidence  was  given  on  her  part.         *^  _  -  -' 

V. 

Mr.  Si^den  and  Mr.  Parker,  for  the  Plaintiffs.  ^^"^ 

Mr.  BicJcersteth,  for  Sarah  Scndc. 

Mr.  J.  Busselly  for  the  Defendant  Winkles* 

The  Defendant,  Charles  Scnde,  was  dead  at  the  time 
of  the  hearings 

Upon  the  argument,  the  Mastee  of  the  Rolls  sug- 
gested, that  he  knew  of  no  case  in  which  it  had  been 
decided,  that  a  court  of  equity  would  compel  a  feme 
covert  specifically  to  perform  a  contract  for  sale  or  mort- 
gage ;  and  that  the  Court  acted  upon  her  separate  pro- 
perty by  considering  a  security,  in  which  she  joined,  as 
an  appointment. 

The  counsel  for  the  Plaintiff  then  confined  their  claim 
to  the  130/!.;  and  a  question  was  made,  whether  the 
ISCtf.  was  to  be  raised  by  sale  or  mortgage  of  the  estate, 
or  from  the  rents  and  profits  only. 

The  Master  qf  the  Rolls. 

The  signature  of  the  promissory  note  by  the  Defend- 
ant Sarah  Sonde  is  prima  facie  evidence  to  charge  her; 
and  it  is  upon  her  to  repel  the  effect  of  her  signature  by 
evidence  of  undue  influence,  and  not  upon  the  Plaintiff 
to  prove  a  n^|;ative.  The  death  of  the  husband  before 
the  hearing  makes  no  difference  in  the  case. 

The  Plaintiff  can  have  no  other  equitable  relief  than 
locfa  as  the  transaction  entitled  him  to  at  the  time  it 
took  place.    The  Court  acts  upon  the  security  of  the 

Vol.  IV.  I  wife^ 
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wife)  not  a9  an  agreement  to  charge  ber  separate  pm^ 
perty,  but  as  an  equitable  appointment  under  the  aettli^ 
ment.  Without  the  consent  of  the  Defendant)  I  cannot 
order  the  property  to  be  either  ^old  or  mortgaged ;  and 
the  decree  must  be  for  satisfaction  out  of  the  rents  and 
profits. 


ROLU. 

Dec.  19 

The  petition 
of  a  Defend 
ant  prayed 
that  be  might 
be  at  liberty 
to  examine 
one  of  the 
Plaintiffs  as  a 
witness:  the 
Pluntifis  were 
co-partnerSf 
and  had  a 
copimon  in- 
terest adverse 
to  the  pe- 
titioner: the 
petition  was 
dismissed  with 
costs. 


•      FEREDAY  v.  WIGHTWICK. 

jyiLLIAM  TURTON,  by  indenture  dated  the 
26th  of  February  1814,  assigned  twenty  shares 
of  divers  leasehold  coal  mines  and  hereditaments  to 
trustees  upon  trust  to  secure  to  Wightwick  an  annuity, 
for  which  he  bad  paid  to  Turton  4000/.  The  bill  was 
filed  by  fifteen  persons,  partners  with  Turton  in  the 
Moat  Colliery  Company,  who  claimed  a  lien  on  these 
shares  for  monies  due  from  WiUiam  Turton  to  the  part- 
nership ;  and  one  of  the  objects  of  it  was,  to  assert  a 
priority,  in  respect  of  that  lien,  over  the  assignment  tp 
Wightwick. 

Wightwick  by  his  answer  stated,  among  other  things, 
that  the  assignment  of  the  26th  of  February  1814  was 
prepared  by  the  Plaintiff  Henry  Smithy  who  was  an 
attorney,  and  thai  it  was  executed  in  his  presence^  and 
subscribed  by  him  as  an  attesting  witness ;  that  Richard 
Smith,  another  of  the  Plaintifis,  had  advised  William 
Turton  to  raise  the  sum  of  4000/.  by  the  grant  of  the 
annuity,  and  had  been  present  at  the  hpuse  of  WiUiam 
Smith  on  several  occasions,  when  the  negotiations  for  the 
grant  of  the  annuity  were  going  on ;  that  the  Plaintiffs 
Richard  Smith  and  Henry  Hudson  were,  at  the  time  of 
the  execution  of  the  assignment,  in  the  house  where 

it 
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k  was  executed,  and  received  SOOOZ^,  wfaich  diey  knismr  to       188T« 
hi  piH*t  ^  the  tnonejr  advanced  by  Wighlwidc  aa  the  con- 
•idaration  £h>  an  annuity  secured  on  fViUium  T«rUmt%  __    v. 
Ivamy  shares  of  the  premises  before  mentionedft 

The  cause  being  at  issue,  Wigkiwick  presen^d  a 
petitioB,  praying  that  lie  might  be  at  liberty  to  exhibit 
interrogatories  for  the  examination  of  the  Plaintifis 
Jokn  Twrion  Feredm^  Henry  Hudson^  H€Hry  SmiUi^ 
Bickard  Smiihf  and  WiUiam  Spurrier,  and  of  the  De«- 
fendant  WiUiam  Thrton,  as  witnesses  on  bis,  behalf^ 
saving  all  just  exceptions.  The  petition,  and  the  affi- 
davit filed  in  support  of  it,  stated,  thai  he  oould  not 
sefely  proceed  to  a  bearing  without  the  evidence  of  those 
Plaindfis;  that  they  could  prove  the  several  facts  and 
drcomsuinoes  stated  in  his  answer  with  respect  to  the 
prepanitioa  and  execution  of  the  assignment,  the  advice 
under  which  Turton  had  acted  in  granting  the  annaiCy^ 
the  knowledge  whkh  several  of  the  Flaintiffi  had  of 
that  transaction,  the  purpose  for  which  the  4000/*  was 
raised,  and  the  persons  to  whom  the  money  was  ultimately 
paid ;  and  that  those  fiicts  and  circumstances  could  not 
be  proved  by  any  other  evidence. 

Mr.  WSsan^  for  the  petition. 

Phillips  V.  TTie  Duke  of  Buckingham  (a),  Armiter  v. 
SmafUmi  (b\  Mayor  and  Aldermen  of  Cokhester  v. 
i-—  (c),  Troughton  v.  QetUy  (rf),  Walker  v.  Wtn^ 
JUIA  (f),  are  authorities  which  prove  that  the  Court  may 
make  the  order  which  is  sought;  and,  in  the  present 
easCf  such  an  order  is  absolutely  necessary  for  the  pur- 
poses of  justice. 

Mr. 

(«)  I  Vern.  227.  (</)  1  Bick,  5S2 

}fi)  Amb.395.  (#}  \S  Fit.  17S. 

(s)  1  P.  Wm.  596. 
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1827.  Mr.  JBo^,  for  all  the  Plaintiffi. 

FEva>At  ^^  ^  contrary  to  all  rule,  that  a  defendant  should  ii# 

^'  able  to  examine  a  plaintiff  as  a  witness  against  his  con* 

sent.  He  may  file  a  cross-bill,  if  he  pleases,  cur  a  bill  of 
discovery ;  and  what  one  plaintiff  admits  in  hb  answer 
will  be  evidence  against  all  the  complainants;  for,  by 
joining  as  plaintiffs,  they  render  themselves  liable  to 
be  bound  by  the  admissions  of  each  other;  but  he 
has  no  right  to  examine  any  of  them  on  interrogatories. 
In  Walker  v.  Wingjield^  the  plaintiff,  whom  it  was  pro* 
posed  to  examine,  consented  to  the  order;  and  that 
must  have  been  the  case  likawise  in  TroughUm  v.  GeUey  # 
for  Lord  Northington  is  there  said  <^  to  have  laid  it  down 
•  as  a  rule  in  law  and  equity,  that  a  defendant  may 
examine  a  plaintiff  as  a  witness."  He  states  the  rule  to 
be  the  same  here  as  at  law;  now  at  law,  though  a 
defendant  may  examine  a  plaintiff  who  chooses  to  be  9 
ivitness,  who  ever  heard  of  a  plaintiff  being  compelled 
to  give  evidence  against  himself?  The  doctrine,  which 
he  lays  down,  would  not  have  applied,  if  the  plainti£l| 
to  whom  the  motion  related,  was  unwilling  to  be  ex* 
amined.  Besides,  Troughton  v.  Getley  has  always  been 
considered  as  of  very  dubious  authority.  It  is  stated  to 
have  been  doubted  at  the  time  by  almost  the  whole 
bar,  and  was  afterwards  reprobated  by  Lord  Thurlan.  (a) 

The  order  is  proposed  to  be  taken,  **  saving  just  ex- 
ceptions." It  will  therefore  be  nugatory,  for  all  the 
Co-plainti£&  have  an  interest,  and  that  interest  will 
disqualify  them  as  witnesses. 

Mr.  O.  Anderdon^  for  other  parties  in  the  same  interest, 

Mr.  WUsonj  in  reply. 

We  propose  to  examine  these  Plaintiffi  against  their 

.    interest; 
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interest ;  and  if  we  are  willing  to  run  the  risk  of  calling       I8S7. 
aoch  witnesses,  no  objection  can  be  raised  on  that     ^  ~  -  ■'^ ' 
ground.    The  effect  of  the  order  will  be  to  get  rid  of         «. 
the  objection  which  arises  to  their  being  witnesses,  fix)m   Wiohiwici. 
the  circumstance  of  their  being  parties  on  the  record ; 
and  that  objection  is  one,  which,  the  authorities  provcy 
die  Court  will  interfere  to  remove. 

Tie  Master  of  the  Rolls. 

There  is  no  authority  which  would  justify  me  in 
making  the  order  prayed  for ;  and  it  would  in  effect  be 
to  dispense  in  all  cases  with  a  bill  of  discovery.  In 
Armiter  v.  Svxmton  the  plaintifi  were  trustees ;  and  in 
Wtdier  ▼.  Wing^ld  the  plaintiff  consented  to  be  exa* 
mined,  which  removed  the  objection  to  compelling  a 
party  in  a  suit  to  be  a  witness  against  himself.  Let  the 
petition  be  dismissed  with  costs.  * 

*  EgkaUyne  v.  Cottuj  Slst  October  1808.  On  the  application  of 
naintiffi^  and  the  Defendants  consenting,  an  order  was  made  to 
cuunine  Co-plainti£b  as  witnessess.    R^.  Lib.  1807.  A.  1281. 
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N<n>.  3. 7.  JONES  «?•  MUDD. 

A  purdiasery  "D  Y  articles  of  agreement  bearing  date*  tha  14th  oC 
been  in  pos-  "^  November  1820,  and  made  between  Jones  of  the  one 
wHtton,  IS  part,  and,  Mudd  of  the  other  part,  Jtmes.  agreed  U>  sell 
interest  on  the  and  Mudd  agreed  to  purchase  a  certain  farm  at  the  aiim 
mon^^d  ^^  4.15Q/.  It  was  stipulated  that  Jones  should,  within 
take  the  rents  four  months,  deliver  mito  Mudd  a  satisfactory  abstractly 
only'^m'the  ^^  deduce  a  marketable  title  to  the  estate ;  and  that  he 
time  when  a  should,  on  or  before  the  11th  of  October  then  oext» 
first  shown,  upon  receiving  from  Mudd  the  sum  of  4150/.,  or  secu- 
Md  nbt  froni  ^^y  f^r  ^^  same,  effectually  convey  to  him  the  farm, 
by  the  agree-  and  deliver  up  all  deeds  and  evidences  relating  to  it 
^^'l^^^®^  Muddf  on  the  other  hand,  agreed,  that,  upon  such 
die  purchase,    conveyance  and  assurance  being  executed  and  perfected^ 

and  upon  receiving  possession  of  the  estate  on  the  lltfa 
of  October  then  next,  he  would  pay  unto  Jones  1150f.> 
and  would  execute  to  him  a  valid  mortgage  of  the  pre- 
mises contracted  to  be  purchased,  as  a  security  for  the 
sum  of  8000/.  and  interest  at  5  per  cent.  Jones  was  to 
be  entitled  to  the  rent  of  the  farm  till  Michaelmas  1821| 
and  was  to  clear  all  outgoings  up  to  that  time* 

After  the  delivery  of  an  abstract  pursuant  to  the 
agreement,  Mudd  refused  to  perform  the  contract^  on 
the  ground  that  a  good  title  to  the  estate  was  not  made 
out ;  and  JoneSf  in  February  182S,  filed  his  bill  for  spe- 
cific performance. 

In  December  1823,  an  order  was  made,  referring  it  to 
the  Master  to  inquire  whether  a  good  title  could  be 
made  to  the  farm ;  and  in  case  the  Master  should  find 

a  good 
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a  good  title  eoald  be  made^  be  wa«  lo  inquire,  when  it        16S7. 
first  shewn  that  such  good  title  could  be  made. 


The  Master  certified,  that  he  was  of  opinion  that  ai 
ipaod  title  could  be  made  to  the  estate,  and  was  first 
abewn  on  the  15th  o(  January  1827. 

By  an  order  made  on  petition  in  April  1^37,  tb^ 
Viee«Chancellor  ordered  the  agreement  to  be  specifically" 
performed ;  and  lie  directed  that  the  Defendant  should 
pay  and  secure  to  the  Plaintiff  the  sum  of  415(M.  with 
interest  at  5U  per  cent,  from  the  15th  of  January  ISSTf 
deducting  thereout  the  rents  and  profits  received  by 
tbe  Plaintiff,  which  had  accrued  since  the  1 5th  of  Ja^ 
tmary  1827,  or  which  might  accrue  or  be  received  by 
bim  before  the  execution  of  the  assurances  thereiiMrter 
directed  to  be  made.  The  costs  of  the  suit  up  to  the 
date  of  the  Master's  report  were  to  be  borne  by  the 
Plaintiff. 

The  Plaintiff  appealed  from  this  order,  and  insisted, 
that  interest  ought  to  have  been  computed  on  the  pur- 
chase-money, not  from  the  15th  of  January  1827,  but 
from  the  llth  of  October  1821 ;  the  Defendant  bein^ 
on  the  other  hand,  entitled  to  an  account  of  the  rents 
accrued  due  from  that  time. 

Mr.  Treslcve  and  Mr.  Rolfej  in  support  of  the  ap^ 
peal. 

Where  the  specific  performance  of  a  contract  for  the 
purchase  of  an  estate  is  ultimately  decreed,  the  estate  is 
considered  in  equity  as  belonging  to  the  purchaser  from 
the  4ate  fixed  by  the  agreement  for  the  completion  of  the 
purchase,  and  the  money  is  considered  as  having  become 
the  property  of  the  vendor  from  the  same  time.  And 
frou  this  principle  the  rule  is  derived,  th^i  from  that 

I  4>  time 
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1827*  time  the  vendor  most  account  for  the  tents  and  profiU 
of  the  estate,  and  is  entitled  to  receive  interest  oti  hia 
purchase-money.  Harford  v.  Purrier.  (a)  "  The  usual 
course,"  says  Sir  Thomas  Pltmer^  in  Burton  v.  Todd  (i), 
^^  is^  that  the  purchaser  shall  receive  the  rents,  and  pay 
4/.  per  cent  interest  on  the  purchase-money,  a  practice 
rather  hard,  where  the  delay  is  not  caused  by  him :  the 
rents  seldom  yield  4/.  per  cent,  and  the  purchaser,  after 
having  been  deprived  of  the  enjoyment  of  his  estate, 
receiving  it  at  last  in  a  worse  condition.  That  rule  was 
founded  upon  the  principle  recognized  by  courts  of 
equity,  that  from  the  moment  of  the  contract,  although 
no  purchase-money  is  paid,  the  estate  is  to  be  considered 
as  the  property  of  the  purchaser,  and  the  purchase^ 
money,  the  property  of  the  vendor."  The  rule  is  laid 
down  in  textrbooks  of  the  highest  reputation  as  settled 
beyond  doubt  {c) ;  and  there  is  no  trace  of  authority  in 
support  of  the  principle  on  which  this  order  proceeds,  — - 
namely,  that,  where  a  time  is  fixed  for  the  completion  of 
the  contract,  and  the  purchaser  does  not  shew  a  good  title 
till  a  time  long  subsequent,  interest  is  to  run  from  the 
latter  period,  and  not  from  the  former.  In  order  to  pro^ 
tect  a  purchaser  from  paying  interest^  it  has  always  been 
deemed  necessary  that  he  should  shew  not  only  that 
the  delay  in  the  completion  of  the  purchase  was  occa- 
sioned by  the  default  of  the  vendor,  but  that  the  pur- 
chase-money had  been  lying  dead.  In  general,  too,  he 
must  have  given  notice  to  the  vendor  that  the  money 
was  unproductive ;  and,  notwithstanding  such  notice,  if 
it  appeared  that  he  made  any  use  of  the  money,  or 
derived  any  advantage  from  it,  or  that  it  was  not  bond 
Jide  appropriated  to  the  purchase,  he  would  be  charged 
with  interest.  In  the  present  case,  there  was  an  express 
contract,  that,  on  the  11th  of  October  1821,  part  of  the 

money 

(a)  lilfod^SS.  (c)  SugdefCs   Vendors  and  Pur* 

{b)  1  Sufonti.  S6d.  iehoiers,  479,  4S0. 
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ley  shoiild  be  paid,  and  a  security  given  for  the  residue 
wad  BL  per  cent  interest ;  and  the  Court  has  no  power 
to  rdiere  the  purchaser  from  the  effect  of  that  stipu-^ 
ktion. 


1827. 


Mr*  Sidebotionif  contra. 

.  The  true  doctrine  of  the  Court  on  this  point  has  been 
stated  by  Sir  John  Leach  in  Esdaile  v.  Stephenson  (a) .- — 
^*  Where  there  is  no  stipulation  as  to  interest,  the  general 
rule  of  the  Court  is,  that  the  purchaser,  when  he  completes 
his  contract  after  the  time  mentioned  in  the  particular  of 
sale,  shall  be  considered  as  in  possession  from  that  Ume ; 
and  shall  from  thence  pay  interest  at  4/.  per  cent.,  taking 
the  rents  and  profits.  If,  however,  such  interest  is  much 
more  in  amount  than  the  rents  and  profits,  and  it  is 
dearly  made  out  that  the  delay  in  completing  the  con- 
tract was  occasioned  by  the  vendor,  then,  to  give  effect 
to  the  general  rule  would  be  to  enable  the  vendor  to 
profit  by  his  own  wrong;  and  the  Court,  therefore, 
gives  the  vendor  no  interest,  but  leaves  him  in  possession 
of  the  interim  rents."  His  Honor  followed  the  same 
rule  in  a  late  case  of  Monk  v.  Huskisson.*     Here  it  is 

clear 

(a)  1  iSifm.  4-  Stu.  182. 


*  In  the  case  of  Monk  v. 
Huskissouy  the  contract,  which 
was  dated  the  SOth  of  June 
1819,  and  was  entered  into  by 
the  commissioners  of  His  Ma- 
jesty's woods  and  forests  and 
hod  revenues,  as  purchasers 
onbehalf  of  liis  Majesty,  con- 
tained the  following  stipula- 
tiods  :  —  that  the  vendors 
would  sh6w  a  good  title  and 
eiecute  a  conveyance,  on  or 
before  the  25tb  of  December 


then  next;  that  the  crown, 
on  payment  of  the  purchase- 
money,  should  be  entitled  to 
the  rents  from  that  day ;  and 
that,  ''if,  by  reason  of  any 
unforeseen  or  unavoidable  ob- 
stacles, the  conveyances  and 
assurances  aforesaid  cannot 
be  prepared  or  perfected  for 
execution  on  the  said  25th  of 
December,  the  said  JVilUam 
Hushisson^  William^  Dacres 
Adams,  and  Henry  Dtnokins, 

or 


A  contract  ot 
purchase  con- 
tained a  sti- 
puladoo,  that 
if  by  reason  o£' 
any  unfore- 
seen or  un- 
avoidable ob- 
stacles, the 
conveyance 
could  not  be 
perfected  foi* 
execution  •. 
before  the  oay 
fixed  for  the 
completion  of 
the  purchase, 
the  purchaser 
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deAr  that  the  delay  ia  completii]^  the  cdDtaract  wwm 
occastoned  by  the  vendor ;  for  till  die  15th  of  Jamuuy 
IS27  he  did  not  shew  m  good  title ;  and,  accordkigif^  Iw 

has 


•hould  from 
that  day  pajr 
interest  at 
5/.  per  cent,  on 
hit  purchase- 
money,  and  be 
entitled  to  the 
rents  and  pro- 
fits  of  the  pre- 
mises: the 
vendor  did  not 
show  a  good 
tide  till  long 
after  the  spe- 
dfled  day : 
Held,  that  he 
was  not  en- 
tiUed  to  in- 
terest except 
from  Uie  time 
when  a  good 
tiUe  was  first 
shown. 


laer. 


coming  on  to  be  heard  before 
Sir  John  Leach  then  Vice- 
Chancellor,  upon  the  excep- 
tions and  for  further  direo* 
tions,  His  Honor  orer-niled 
the  exceptions  (<f),  and  de- 
creed specific  performance, 
but  gave  the  plaintiffs  interest 
only  from  the  time  when  i< 
good  title  was  shewn. 

Before  the  decree  was 
drawn  up,  application  waa 
made  to  His  Honor  at  the 
Rolls  on  behalf  of  the  plain- 
tifl&,  for  permission  to  have 
the  cause  put  into  the  paper, 
for  the  purpose  of  having  tbtf 
minutes  varied  in  the  direction 
as  to  interest.  Permission  was 
given ;  and  the  question  as  to 
interest  was  discussed. 

Mr.  Sugdeny  for  the  Plain- 
tifis,  contended,  that,  even  if 
the  general  rule  were  that 
a  purchaser  was  to  take  the 
rents  and  profits  and  pay  in- 
terest only  from  the  time 
when  a  good  title  was  shewn, 
the  express  stipulations  of  th^ 
contract  excluded  its  appli- 
cation to  the  present  case. 
The  contingency  of  the  con- 
veyance not  being  perfected 

by 

(a)  The  dedsion  on  the  question  of  title,  raised  by  the  exceptions^ 
is  reported  in  1  Sim,  aso. 


or  the  commissioners  for  the 
time  being  of  His  Majesty's 
woods,  forests,  and  land  re- 
venues, shall,  by  or  ont  of 
the  land  revenues  of  the 
crown,  pay  interest  for  the 
said  purchase-money  from  the 
said  25th  of  December  (from 
which  time  His  Majesty  is  to 
be  entitled  to  the  rents  and 
profits  of  the  said  premises) 
after  the  rate  of  5l.  per  cent, 
per  annum,  until  the  comple- 
tion of  the  said  assurances." 

Objections  to  the  title 
being  taken  on  the  part  of 
the  purchasers,  the  vendors 
filed  a  bill  for  specific 
performance;  and,  in  Mai/ 
1822,  a  decree  was  made, 
referring  it  to  the  Master 
to  inquire,  whether  the 
plaintiffs  could  make  a  good 
title,  and,  if  the  title  was 
good,  when  it  was  first  shewn, 
that  such  good  title  could  be 
made. 

The  Master,  by  his  report, 
certified  in  favor  of  the  tide, 
but  found  that  a  good  tide 
was  not  shewn  till  after  the 
decree^ 

The  defendants  excepted 
tei  the  report ;  and,  the  cause 


la 
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haa  been  ordered  to  pay  the  Defendant's  costs  of  suit  up  to 
that  time.  The  stipulation  in  the  contract,  that,  on  the 
llih  of  October  1821,  1150/.  should  be  paid,  and  a  se- 
curity given  for  3000/.  and  mterest  at  8L  per  cent,  was  not 
absolute :  it  was  dependent  on  a  condition  to  be  performed 
by  the  vendor ;  for  the  payment  was  to  take  place  only 
upon  having  a  conveyance  of  the  estate  executed  and  re- 
deinng  possession;  and,  tiH  the  15th  of  January  1827, 
the  vendor  was  not  in  a  situation  to  require  the  pur- 
to  take  possession  or  to  accept  a  conveyance. 


18C7* 


The  Lord  Chancellor  expressed  his  assent  to  the 
rule  as  stated  by  Sir  John  Leach  in  Esdaiie  v.  Stephen^ 
son^  and  dismissed  the  appeal. 


3ro0. 7. 


by  the  25th  of  December  1819 
was  coDtempIated;  and  it  was 
elpressly  provided,  that,  in 
tlMit  case)  the  crown  was  to 
pay  iotereat  aC  5L  per  cent, 
from  the  25th  of  December 
1819  until  the  completion  of 
the  assurances,  and  was  to 
be  entitled  to  the  rents  and 
profits  accruing  during  the 
period*. 


The  MlAaTBR  of  the  Rojlls 
adhered  to  the  rule,  that  the 


vendor  was  not  entitled  to 
interest  before  the  time  when 
a  good  title  was  shewn  ;  and 
he  stated  that  the  effect  of 
the  stipulations,  which  had 
been  relied  on,  was,  not  to- 
give  interest  when  interest 
would  otherwise  not  have  been 
payable,  but  to  fix  the  rate 
of  the  Interest,  to  which  the 
vendors  might  be  entitled, 
at  SU  per  cenu,  instead  ef 
4</.  per  cent* 


lU 
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NANNY  V.  EDWARDS. 


A  firtt  appli- 
cation by  a 
mortgagor  to 
cttilarae  the 
time  lor  paj« 
mentofthe 
mortgage 
money  re- 
fitted. 


^T^HE  bill  was  filed  in  1824,  by  a  second  mortgagee 
"^  for  5000/,/  to  redeem  a  first  mortgagee  for  7000/4 
and  to  foreclose  the  mortgagors,  and  a  third  mortgagee 
for  SOOO/.  I'he  decree  for  redemption  and  foreclosure 
was  made  in  Men/  1826.  The  Master's  report  of  what 
was  doe  on  the  mortgages  was  made  in  the  following 
December*  The  Plaintiff  redeemed  the  prior  incum- 
brancer; and,  in  June  1827,  the  se(^nd  report  was 
made,  stating  the  sum  due  to  the  Plaintiff  to  be  upwards 
of  14,000/.,  and  fixing  a  day  for  the  payment  of  it. 

A  motion,  on  behalf  of  the  mortgagor,  to  enlarge  for 
tbree  months  the  time  fixed  for  the  payment  of  the 
mortgage-money,  had  been  made  before  the  Vice- 
Chancellor,  but  was  refused. 

It  was  now  renewed  before  the  Lord  Chancellor. 

The  motion  was  supported  by  an  affidavit  that  the 
estate  was  worth  upwards  of  20,000/. ;  that  the  mort- 
gagors had  endeavoured  to  sell  the  estate;  and  that  they 
hoped  to  raise  the  money  within  three  months. 

On  the  other  hand,  an  affidavit,  filed  in  opposition  to 
the  motion,  stated,  that  the  rental  of  the  property  was 
only  550L  a  year,  and  that  the  Plaintiff  had  been  ob- 
liged to  borrow  money  in  order  to  pay  off  the  first  in- 
cumbrancer. 


Mr. 
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Mr.  Jfyatif  for  the  motion. 

It  18  the  habit  of  the  Court  to  enlarge  the  time  for 
the  payment  of  mortgage-money.  This  enlargement  is 
usually  granted  thrice;  and  has  even  been  granted 
four  times.  Edwards  v.  Curdiffe.  {a)  Here  the  time  has 
not  been  enlarged  at  all;  and  there  is  no  instance  of 
Teiiiang  such  an  application^  when  no  previous  indul- 
gence has  been  granted  to  the  owners  of  the  equity  of 
redemption.  As  we  must  pay  the  interest  now  due  and 
the  costs,  the  situation  of  the  mortgagee  will  be  rendered 
better  rather  than  worse. 


1827. 


Mr*  Sugden  and  Mr.  Duchoorthj  contri. 


The  Lord  Chancellor. 

.  The  Court,  in  order  to  induce  it  to  enlarge  the  time 
for  redemption,  must  have  some  reason  assigned  (though 
it  does  not  require  a  very  strong  one),  why  the  mort- 
gigor  did  not  pay  the  interest,  principal,  and  costs  at 
the  time  appointed  by  the  report.  In  this  case  no  ex« 
cose  for  his  default  is  stated. 

Tlie  motion  was  refused  with  costs. 

(a)  1  Mad*  287. 
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N0V.8.S.  BROWN  V.  DE  TASTET. 

Itis  competent  TTNDER  a  decree  directing  intricate  partnersbij^ 
on  the  bearing  accounts  to  be  taken,  the  Master  made  a  report^ 

of  exceptions,  accordinir  to  which  a  very  Iar£:e  sum  would  have  been 
at  the  same       j      /.  ,  .  i       •_  * 

time  it  allows   due  from  the  Defendant ;  and  exceptions  were  taken  by 

««|c^on    both  parties. 
Defendant, 

theMa^to  Some  of  the  exceptions  having  been  argued,  Lord 
review  his  Eldon  made  an  order,  which,  after  allowing  one  of  the 
raGy,  to  order  exceptions,  and  declaring  that  it  was  unnecessary  to  pro- 
the  Defendant  nounce  any  judgment  on  the  other  exceptions,  referred 
of  money  into  ^^  l^&cl^  ^  the  Master  to  review  his  report,  and  directed 
^"fiedth^    thait  the  Defendant  should  pay  into  Court  upwards 

ultimately         of  18,000/. 

that  sum  will 

be  found  due 

from  the  De-       There  was  no  notice  of  motion  for  payment  of  irnsMf 

^"^^  into  Court- 


A  motion  was  made  on  behalf  of  the  Defendant,  that 
the  order  for  the  payment  of  the  money  into  Court 
might  be  discharged. 

Mr.  Heald,  Mr.  Pepys^  and  Mr.  KoCi  in  support  of 
the  motion,  contended,  that  it  was  contrary  to  esta- 
blished practice  to  order  money  to  be  paid  into  Court, 
when  exceptions  were  allowed,  and  the  Master  was 
directed  to  review  his  report  generally.  The  report  not 
being  confirmed,  there  was  no  ground  upon  which  the 
order  could  proceed;  and  such  an  order  could  not  be 
made,  even  if  it  were  right  in  substance,  unless  upon 
tnotioDi  or  at  the  hearing  on  further  directions. 


Mr. 


CASES  IN  CHANC&EY. 
Mr.  Home  and  Mr.  Pemberton,  contrd. 

The  order  was  right  in  substance;  because  Lord  Beown 
JEMoHj  though  he  could  not  confirm  the  report)  was  Dsj^ilmT. 
satisfied  that  ultimately  a  much  larger  balance  would  be 
found  due  from  the  Defendant;  and  it  was  competent  to 
die  Court,  on  hearing  exceptions,  to  make  any  order 
which  the  justice  of  the  case  might  require.  In  the 
present  case,  considering  the  advanced  age  of  the  De- 
fendant, and  the  great  delay  which  would  necessarily 
occur  in  reviewing  the  report,  it  was  reasonable  that  a 
sum,  which,  in  every  view  of  the  accounts,  would  belong 
to  the  Plaintiff  should  be  secured  in  the  mean  time. 

The  Lord  Chancellor  held  that  the  order  was  not 
irregular,  and  refused  the  motion. 


Afterwards  the  order  on  the  exceptions  was  reheard         issf* 
nppn  the  merits.  ^^ 

The  Lord  Chancellor  stated,  that  he  was  unable,  ^  '* 
in  the  present  stage  of  the  cause,  to  arrive  at  any  safe 
conclusion  with  respect  to  the  probable  result  of  the 
accounts  on  the  principle  on  which  the  Master  was 
now  to  proceed  in  taking  them;  and  he  therefore  re- 
versed so  much  of  Lord  Eldovfs  order  as  directed  tba 
money  to  be  paid  into  Court 


m 
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Jtdy  98. 
N6v.\9. 

Where  the 
obligor  in  a 
bona  has  ob- 
tained the 
common  in- 
junction to 
restrain  the 
obligee  from 
pro^sedingin 
an  action 
which  has 
been  com- 
menced in  his 
name  by  an 
assignee  of  the 
bond,  the  an- 
swer of  the 
obligee  can- 
not be  read  in 
oppodtion  to 
amotion  to 
dissolve  the 
injunction 
made  by  the 
assignee. 

Qtf.Whe. 
ther  the  pro- 
ceeding of 
the  assignee 
in  the  name  of 
the  obligee 
are  stayed  by 
an  injunction, 
which  re- 
ttnuns  only 
the  assignee, 
his  coun- 
sellors, and 
agents. 


MONTAGUE  v.  HILL. 

ll^ONTAGUE  was  the  obligor  in  a  bond,  in  whicb 
Hill  was  the  obligee.  Hill  assigned  the  bond  to 
JPritchard;  and,  after  PritchardC^  death,  his  personal 
representative,  Smithy  brought  an  action  on  the  bond 
in  the  name  of  Hill  against  Montague^  and  obtained 
judgment. 

Montague  then  filed  his  bill  against  HiU^  Smithy  and 
other  Defendants,  impeaching  the  bond  on  the  ground 
of  fraud,  and  stating  circumstances  which,  as  between 
Montague  and  Hill^  were  represented  as  constituting  a 
case  of  equitable  satisfaction.  The  prayer  was,  that 
certain  accounts  might  be  taken ;  that  HiU  might  be 
restrained  from  proceeding  in  the  action,  and  from 
brin^g  any  other  action;  and  that  the  other  De» 
fendants  might  be  restrained  in  like  manner  from  pro- 
ceeding in  the  action  in  the  name  of  Hill  or  otherwise 
and  from  bringing  any  other  action  in  his  name  or 
otherwise. 

The  common  injunction  issued  for  want  of  answer; 
but  it  issued  only  against  Hillf  his  counseUors  and 
agents,  and  did  not  name  the  other  Defendants. 

HiU  answered:  the  other  Defendants  put  in  thdr 
answers :  and,  after  a  considerable  lapse  of  time,  Smith 
obtained  an  order  nisi  for  dissolving  the  injunction^ 
which  recited  that  the  Defendants  had  put  in  full 
answers  to  the  RaintifTs  bill,  and  denied  the  whole 
equity  thereof. 


Difficulties 
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Difiiculties  having  occurred  in  drawing  up  the  order, 
the  situation  of  the  cause  was  mentioned  to  the  Vice- 
Chapcellor;  and  it  was  stated  that  His  Honor,  after 
communicating  with  the  registrar,  had  been  of  opinion, 
that  Smiikj  in  order  to  get  rid  of  the  injunction,  ought  to 
give  a  special  notice  of  motion.  Such  a  notice  of  motion 
was  accordingly  given.  The  n^otion  to  dissolve  the 
injunction  absolutely  was  made,  both  on  the  special 
notice  and  on  the  order  nisi;  and  the  Vice-Chancellor 
ordered  the  injunction  to  be  dissolved. 

That  order  the  Plaintiff  now  moved  to  discharge. 

Unless  the  answer  of  Hill  were  allowed  to  be  read, 
there  was  no  ground  for  the  injunction ;  and  the  sub- 
stantial question  was.  Whether  the  answer  o(  HiU  could 
be  read  against  Smithy  for  the  purpose  of  supporting  an 
iiyiinction  to  restrain  an  action  which  was  proceeding  in 
flfXTa  name  ? 

Mr.  Shadwdl  and  Mr.  Davies  argued,  that,  as  the 
action  was  brought  in  HilFs  name,  and  as  the  in- 
jonction  was  against  HiU,  it  could  be  dissolved  only 
upon  HiiTs  answer ;  and  the  Plaintiff  had  therefore  a 
right  to  avail  himself  of  the  statements  in  that  answer 
for  the  purpose  of  continuing  the  injunction. 

Mr.  Home  and*Mr.  Sinq)kinson^  contrdf  insisted,  thaty 
is  the  motion  was  made  on  behalf  of  Smithy  and  as  the 
action  was  in  &ct  the  action  of  Smithy  though  in  point 
of  form  he  was  compelled  to  bring  it  in  HiWs  name, 
the  answer  of  Smith  was  the  only  answer  to  which  the 
Court  could  look,  in  order  to  determine  whether  he 
should  be  restrained  from  asserting  his  legal  rights. 

y 

Vol.  IV.  K  The 
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VtSMA&iK        On  tb^  apfiwer  of  Smith  it  appears  that  there  is  no 
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6e  11 
i;uau;n^eup .    x^e  ueiues  any  Knowtcuire  ui  uic  uiatten 

atateq.as.irroupds  of  equity  in  the  bill;  and  he  adds  this 
]paterial.jBCt,  .that^  suqpe8s|ve  applications  havme  )>e6n 
mad^  to  ^Montague  for  payment  of  tire  bond,  ne  did  not 
nretend  to  have  any  defence  to  the  demand,  but  merely 
prayed  time  and  inaulsence.  If,  therefore,  an  injunction 
had  issued  to  restrain  Smtth  from  proceeding  m  the  name 
of  HUL  that  injunction  must  have  been  dissolved.  ^. . 

The  injunctioa  was  against  the  proceedinc^  of  J^iti 
ipdividually  and  byname;  and  if  the  actum  had  beai 


in  £is  answer.  But  inlookmg  at  his  answer,^  find  Ee 
says  that  he  has  had  no  concern  with  the  action,  am 
that  it  has  not  been  brought  with  his  privity  ana  con- 


coAtinued. 


,^  It  may  admit  pf  considerable  doubt  whether,  notwuB- 
standing  this  injunction,  .iSmtM  might  not  have  continiiSd 
his  action ;  for,  as  soignee'  of  the^  l)bnd,"ne ISad  a  fignc 


assignee' ot  tne  Dono,  nenaa  a  rigl 
to  bring  it,  and  it  was  not  brought  with  the  privity  of 

' ;'  ;'  /  ;  '    " '     -     '   ^The  ittjilnctS6fi  trt*  dSsBlveft 

*-•"-*-*    ^-^^•■-    •       .      c/     '-    '-♦    •-•'-     ^•.  ■.■•.•-•-    ^Jtv*    v^:*    iA*VJ:   ib 
5-'      .'•t'l..^     v»    I-     '.v.;.:...     ",.      .^,.'.\     /.      .>/r.\     .j..^v-     :!>7MJ 


CASBS  4Vi  CHANe£&¥J  mu 

^Ri  *'—«,-  (^  •  a;     j  -  0   *  ■  ■   -,      •  .  ■    .    \*-   . .       ^  .-•   .  .-  w     *    f  iiEnt  for  life  of 
JBhStsj '  ahd  tefiemeng  ta '  tertaikl  parishesr  In  th%-  certain  [>re. 

ooonty  of  ^bf/att,  subject  to.  a  term  of  SOOryAi^'Wa^  jJ^^J^/ 

the  payment  of  certain  annuities,  to  his  son  Charles  mitingajoino 

m^^mi^'/  Mt  hiv  iM^ '  atrf fiig  'mm;-  with  ';Xt  i^ 

powiBi'&'finiie or aptfoiht'tfeeni;  bt &ny pSrt'bf  tfiiettu'foir' »«»* » «: . 
•  jpint^r^  to  a  ^ik.  The  trusts  oftHe  teM  Wer6  fi>  pay'  marriace,  ^ 
fdot^'il  3teai:-6'aflJ-tf/l«5j^/^'Brftee^i,'  tiir  fee  •Uttilii^  iSfSe"'** 
iBe'a^  b^t#eiffy^hW~aib(r'tb<iii  '5hto/;''8  y6w,  IjU'lird  landi.of  which 

HiA^i^fkhdr^ iaiii'dfSbmil.  for  th^  teStatbr's -da^ht^r*  traMeat  for  a 
Cl^^ii^d^^'-SatdiricbtdpUxMi  Ilk  dirftiifUi>kr-ott'  ^^If£^ 

ffie'l^flI'o^^/Ti8&l:  •    •  ^  ""  '  -         '  truit  to  .ecuw 

-'.fjtfj.^^;  c.^^v••  V*-. . » -.    .  .-  .-,•.*  '-.     v.'!    ^v.-vAf   the  payment 

of  a  yearly 


*'  lii'istJs,  preViciiis  to  ahd  Id  cunsMcarAtidn  oftt  ttarriaigc/  »H"  ^  ^ 

^.  ^  *^^^-  -,  ^  f  wife  as  pin* 

€h  mteiidetl  h&we^'tOhai'tesM  money  during; 


KnVteg'^ate  the '  1 5th   of  Jd^itia^;  Wa$ '^ecdti^d  b;p  a  jointure  to 

alaftei  mftei/  ^tf^M^i' of  thfe  firit  pai^' 1^  dath^Oi? 

Il^iftid  his  £u^ter  of  the  seC6hd  pait,  Itnd  trtfstee^  sameparUet 

dii  tbitxt'  pa'^  by  which,  aflet  rtfddng  (hat  Ldfid  day  exe^ 


fimofi\kBd  paiff  ■  92ao/.  to  thfe  truifees,  it  was  de^  another  in- 
1 .  . .  >  r  .         .  strument,  by 

aaj%^  that  6200/.,  p&H  bf  thdt  suth,  Was  to  be  paid* to  whichil.  co- 
ftftto^fo^  Bis^  b^n  tise,  afld  the-^rfemaifiingSOOO/.  w&l  ^"iSuhL 
io'be  idVe^fed'hi  the  public  stocks;  Or  on  the  secfiiHtjr  of  cumber  the 
tfie  iterm '  \)f  500  "years,  Upon '  ^ehkhT  tnistt  for  'the  ^JhedlnAc 

tir.Vj    ,z-:        ,:x\    .<..:•;      >.       vr*v.  x     -"•     |jtisbgn4   term,  and  it  ii 

<2i~"»     '**-'    .    "'«    ^■"    •     '    -^    ■•"•        .•- 'v''    .♦'^-■s  X'-'     v.-\  >/     declared, that, 
{f  ne*'thui  at'  any  time  sell  or  incumber  ttiem,'  or  attempt  so  to  do,  the  trustees 

^Ihtf  UiMllAafl  Mceittf  thg^fentt-aiDd profits; ^ and  amly  itoii,'ipi  they  may  thmk 

Ph'  fcraie..maiat(5napce  fipd^.suppprt.pf  A.  .i^r  his  ^jrite  ^r  9)ii)dren  or  issue:  the 

eovemin^  aha  this  pfowso  areTrMidui^nt  aj&d  foid  W  Agiiibst  a'  Sdbsequent  iacun- 


ISi  CASES  IN  CHANCERY. 

1887.  husband  and  wife,  and  the  issue  of  the  marriage.  By 
the  same  deed  Charles  Morley  Balders  demised  the  pre- 
mises, of  which  he  was  tenant  for  life,  to  the  trustees  for 
a  term  of  ninely-iune  years,  in  order  to  securo  the  pay- 
ment of  SOO/.  a  year  as  pin-money  to  Maty  Hare^  to 
her  separate  use  during  the  joint  lives  of  himself  and 
her ;  and  he  limited  a  jointure  to  her  ia  the  event  of 
her  surviving  him. 

« 

The  same  parties,  on  the  same  day,  executed  anoth^ 
indenture^  by  which,  (after  reciting,  that,  inasmuch  ^, 
doubts  might  be  entertained  with  respect  to  the  su$t. 
ciency  of  the  term  of  500  years  as  a  security  for.th^ 
3000/.,  provision  should  be  made,  out  of  the  surpliKi 
ren^  and  profits  of  the  premises,  after  payment  of  thc) 
300/.  a  year  to  Mary  Harcj  for  the  eventual  deficiencgr 
9f  that  securi^  by  an  extension  of  the  trusts  of  the  temi 
of  ninety-nine  years,  and  that  it  was  agreed  that  Charlf^ 
Morley  Balders  should  enter  into  engagements  restrain- 
ing himself  from  alienating,  charging,  or  lencumbering  his 
life  estate  or  interest  in  the  premises,)  he,  Charles  Marlq^ 
Balders^  for  himself  his  heirs,  &c.  did  covensmt  witb 
JSkT^r  J  Viscount  Bantry,  Richard  Hare^  William  Hemji 
ffaret  and  John  Jones  (the  trustees),  their  executorsi  ^^r 
ministrators,  and  assigns,  ^^that,  in  case  the  marriiigp 
should  take  effect,  he  should  not  nor  would  at  any  ^no^ 
during  his  life  sell,  mortgage,  charge,  or  in  any  manner 
encumber  the  manor  and  premises  in  the  indenture  of 
even  date  therewith  granted  and  demised,  with  any  sum 
or  sums  of  money,  eitlier  annual  or  in  gross,  or  in  aiggf 
other  manner  whatsoever;  and  it  was  thereby  agreed 
and  declared  between  the  parties,  that,  if  he,  Charles 
Morley  BalderSy  should  at  any  time  sell,  mortgage 
charge,  or  in  anywise  encumber  the  said  manors  and 
premises,  or  any  of  them,  or  attempt  so  to  do,  or  execute^ 
or  attempt  to  do  or  execute  any  act,  whereby  the  same 

should 


CASES  IN  CHANCERY.  IM 

diCNild  be  ^tested  in  any  other  person,  then  and  in  suck     .  1^2?. 
case  the  tmsteess  for  the  time  being  of  the  term  of 
iiipeCy-nine  years  should  receive  the  rents,  issues,  and 
profits  of  the  hereditaments  and  premises  comprised  in 
the  term  of  ninety-nine  years,  and  after  satisfying  the 
ttiniial  som   of  toOf.,   being  the  pin-money  of  iSary 
Hare,  should  pay  and  apply  the  same  rents,  issues,  and 
profits  in  such  manner  as  they  should  think  proper  for 
I  the  maintenance  and  support  of  Charles  Morley  BakkrSf 
or  his  wife,  or  children,  or  issue ;  and  further,  that,  in 
case  the  security  intended  to  be  made  of  the  residue  of 
the  term  of  500  years  should,  in  the  c^nion  of  the 
tmsteet  or  trustee  for  the  time  being,  prove  defectiTe 
and  inadequate  for  all  or  any  part  of  such  portion  of  the 
som  of  S0002.,  if  any,  as  should  be  lent  thereon,  whereby 
the  kits  of  any  part  thereof  should  be  sustained,  or 
sboald  be  apprehended  by  the  trustees  or  trustee^  then 
that  the  trustees,  or  the  survivor  of  them,  &e.  might 
ivoeive  all  the  rents,  issues,  and  profits  of  the  said  pre- 
mises, over  and  above  the  300/.  a  year  directed  to  bte 
paid  to  Mary  Hare,  and  should  pay  and  apply  such 
ynriy  worn  as  to  them  the  trustees  should  seem  proper, 
not  exceeding  in  the  whole  one  third  part  of  such 
surplus  of  the  dear  y^rly  rents,  issues,  and  profits  of 
the  said  premises,  unto  and  for  the  personal  mainte^ 
nance  and  support  of  C.  M.  BdUmrSj  and  his  wife  and 
ftaily,  as  the  trustees  should  in  their  or  his  discre« 
tioQ  think  proper;  and  upon  further  trust  from  time 
to  time  to  lav  out  and  invest  the  ultimate  residue  or 
sorploa  of  such  yearly  rents,  issues,  and  profits  of  the 
premises,  other  than  such  parts  thereof  as  should  be 
neoesstury  for  efiecting  and  keeping  on  foot  a  certain 
niMiranoe  on  the  life  of  CharUi  Morley  Balders,  in  the 
public    stocks   or  funds,   en*  on  real  or  government 
securities,  at  interest  in  the  names  of  the  trustees;  and, 
in  like  manner,  from  time  to  time  to  lay  out  and  invest 

K  3  the 


^S^^^    woa«7«  9fe6dc%  f^nd^  and  sewritiel  ia*.^ieHr.'  imi»f%iAi 

yJ^^  ritnlit die  momesir^a  tO:. be :fromL  ;tiKie>lfo  iitnd^infiMei^ 
«hoi})d  TjMiKNint .  So  it  auaii^^aJr.tQ.that  wtHckiboiiM 
tMt  btenfpnfpxiaily  ad'im}(;»dr.iip0n^;th6rf{eo«aly:ofilli^ 

jdeaiuf^  QomfNned  abcx  a  decliMrali(Hi»««  tbet.  Uw^lsmMriiJi 
(W^^.tlie  aumvot  of  tb^ia,  bi^/Mecotors  .and  ^doir 
misUKtoni  •hoi:dd  flaad  :)po«ieiMd  #F  aodi  mter«rted»49 
Mch.-acenmnlatedTuBd}  lUld-^  dbodendiH  latafeilt  mii 
wmi^  pvpdaGe  .^leii^offk  iipBA  jthe.  •  tuoe .  «]ck.  tuoanpinr 

•iidib%mlepe8tjtbei:eQf,  BiHi.attl:ye($r(beQet<)$,4iiitni^lL^ 

Md^a^mgD^  %  *r/v:>-.  •:  ri-:-J  r-:  -,:»',•  -i-.v ';-;*.  v-i  '^'riMa 
ri-*-  >     T  .-;.-;,:;.     -.^fi     /?,'•     r. •.•;-.-.*     '.'.ft     .^•'■^^'-^    4''%*/     vJ    f*Tftr| 

/  ia*  jF£!itii8ry,.tad' J«Ma81(V  £3^^ 
feasted,  fbr(yali]abIaHX>mideMtk>ii»  to  t)^  AUAm  lot 
IniniAefr.OdiBpaiigs.  4wo.jQedeeinaUe  amOitttiL— t^^tb^Miti 
of;486&,4ffHiie  otiieflri>oC'958J.r--)di«rged«iQ)4l^  lgod«df 
tphkb^he  wits  ltenalllb<4M^Hfe^nd^r^hia&Ule^*srvsW  MwA 
t^  aadiFQ  tfaer  paym^ntnQf  'thi^.  r^niMtjeSf  ^  h#rf  demi^ia^  4ril 
bods  ip^Atixialee  fei^fime^|Miii)e.yiears«ir.v/'/  4    -^r  :^rM 

^-'Tbe  aimiutie6liaviQgiaII^49lo^amiar-tp.thii,a^B(ip^ 
ef.nQMttibaii:20004f  th0r.<4^/(WiIiisuropG^.CQmp«p]F,4qs 
th«ir4^Qet«i7  aad  trpste^Vi^fil^  i^  l^jr.^.aiHllfrPSajmg 

sp.  %  a^.^esp^ctad  ibo^int^ro^  r^^iry^  to  MoiAff^^ 

^t<i  >   y(  .  Pending 


V.  Bj^Jii^^ms^  ma^^fLt^tii^  PNgiiial  J)eiM»ngbt  th«^<yip^  % 

«WJli  R]»fit4r«fi(b(^rpi$l9is!^.iH^»^^  Ant 


whi^.  werp  for  ..the.  {ii^r^niil  bejie^tvof  ChaKl^Jl^orJ^ 
•RMf»i-*ft  »?fS^  «^«8^ .  to...  %xe  t)«^  |>»i4 ,/?»:  th? 


wv^.  -"< 


The  trustees  and  the  children  appealed  against  so 


tM  CASES  IN  CHANCERY* 

l6fiT;  ^  The  question  was,  Whether  the  second  deed  of  die 
1 5th  of  January  180S  was  valid  as  against  an  incam- 
brancer,  so  &r  as  H  provided  that,  if  Balden  sold  or 
krcmnbered  his  life  interest,  it  should  be  lawftil  for  1km 
trostees  of  the  term,  created  by  the  first  deed  of  the 
same  dato^  to  apply  the  rtsntB  and  profits,  after  puyiBg 
Mrs.  BaUer^B  pin-money,  to  the  maintenance  and  stqn 
peit  iif  Mr.  BaUterSf  or  his  wife  or  <^ildren,  in  enek 
manner  as  they  should  think  proper. 

JAr^St^gderi  and  Mr.  WiJbrahamf  for  the  appdhi^ 

'  The  decree  of  the  Vice-Chancellor  introduces  into  our 
taw  an  entirely  new  doctrine,  which  is  not  sanctioned 
by  any  anthori^.  It  proceeds  upon  the  notion,  ttlktf  If 
property  be  given  to  a  man  for  life,  a  proviso  cannot  bb 
annexed,  which,  upon  a  certain  event,  shall  defeat  his 
estate^  and  limit  the  property  to  other  persons  during  hb 
life.  Several  cases  have  decided  that  the  law  is  not  its 
Campion  v.  Cotton  (a),  Dommett  v.  Bedford  (ft),  Boe  ir. 
GaBiers.  (c)  In  the  present  case,  the  proviso  is,  that^  if 
ihe  tenant  for  life  shall  do  certain  acts,  the  right  t6 
take  and  apply  the  rents  and  profits  shall  belong  to  the 
trustees  of  the  term ;  and  this  proviso  is  a  part  of  whttt 
was  purchased  from  Mr.  Balders  for  the  consideratidll 
^  1  of  marriage^  and  of  the  large  sum  of  money  which  ImA 

Bnnismore  paid  as  a  portion  with  his  daughter.  The 
question  here  is,  not  between  a  purchaser  and  creditM^ 
but  between  two  purchasers  of  the  same  subject;  aoH 
of  these,  he,  who  has  priority  in  time,  mu^  prevafly 
unless  the  whole  of  this  trust  is  to  be  cut  down  as 
vitious.  • 

Even  if  the  proviso  eould  not  be  sustained,  so  fiu*  ii 
the  trust,  which  it  raises,  ttA^t  be  for  die  beneftt  of 

BaUkn 

(s)  17  Fm.  SSS.  (5)  6  71 R.  6S4.  (c)  9  T.  R.  183. 


CASES  IM  CHAN<a:RT.  M? 

UUfgrtttmadl^  dn  what  ground  can  it  be  impeacbedy  9&  IMT^ 
&r  as  k  stipulates  for  a  benefit  to  his  wife  and  children? 
If  tbe  covenant  had  been  merdy^  that,  in  the  efent  ci 
sKeOfltion  by  BMers^  the  trustees  should  apply  the  r^ts 
to  the  maintenanoe  of  his  wife  and  children,  or  aoeumn* 
hte  them  as  a  further  provision  for  those  individuals,  il 
SMKt  onqoestionably  have  been  sustained.  What  dif- 
fsmoe  does  hraake,  that  a  discretionary  power  is  pwea 
la  the  trustees,  to  exercise  thdr  trnstin&vour  of  BdA&ni 
himsdf?  If  such  a  trust  in  his  favour  be  void,  if  he 
is  Bot  c^^paUe  of  taking  the  benefit  of  it,  the  only  conse* 
qoenee  is,  that  the  trustees  are  bound  to  ezerdse  the 
tmst  in  &V0ur  of  such  of  the  objects  of  it  as  are  capable* 
Memmder  v.  Alexander  (a),  BouUedge  v.  DorrU.  {b) 

The  drcamstance  of  the  covenant  being  contuned  in 
i^  distinet  deed  from  that  which  secures  the  piih>money 
to  the  wife  and  creates  the  term  of  nmety-nine  years^  is 
no  ground  of  objection.  It  matters  not  whether  the 
stipulations^  which  constitute  the  marriage  settlement,  be 
embodied  in  one  instrument  or  in  two  instruments*  If 
the  covenant  would  have  been  valid,  supposing  it  to  have 
been  inserted  in  the  deed  which  secures  the  wifie's  pin 
teoneyv  it  must  be  equally  valid  in  its  present  form* 
Iliere  was  no  intention  of  fraud  in  the  parties ;  there 
coitid  be  no  such  intention ;  and  if  blame  is  to  be  itt* 
poted  any  where^  it  must  fall  upon  the  insurance  com« 
pany,  who  chose  to  advance  their  money  without  makii^ 
Imy  triplication  to  the  trustees  of  the  settiement,  or 
■dng  any  diligence  to  discover  the  nature  of  Bfdder/s 
faiterest  in  the  property. 


Mn  Ifiotf,  Mr.  BickersMhf  afMl  Mr.  Uanid,  €onird. 

k  is  not  necessary  for  the  Flainti£&  to  assert  or  proves 

that 

(a)  f  Vm.  sen.  940.  (h)  9  Fdt.  Jon.  S57. 


m 


* 

^l^^B^^t  IW  wl>icb.  hili^ife;  i«b?rest^  is.49,  cepse-ci^jj^ 

benefit^  %e9#y,  ,o|^^^^j^e;ben^  ^^1^*^ 

children,  and,  through  their  medium,  of  himself  too. 

fi^»S?;4WW9«  qgf,.  th^.  biyl^rqptyy  ,of,4h^  settlpr^.^e.^ 
^8io9g,|^l^)pq5ded>^Qtt  ofl  ;|«y,pMju?ul^..  pro^mum -4 

«»r;nMJlr4>%r:*llpw^4jl»r^-W  tlM|t,  -  if :Jw&,,iciUs^ 

9^4^^^x^^W;  ^  «Wriy  *?  Jfent^ibr  ^jbejii^^ 
thp  9?*4p^;*9A4W  fi»«»te  ?;  3PK«w^^clw^.  9f  4the  «p^ 
»%.BF9BP^^ t^^  i«'.WJ?b  a  cflyse^ewn^a.^pqjj^  j;!^ 

W«  |»B^,J!9dy--9f  Prej^^  an  a]t^93pt^4<M>^ 

$<J^^fe«t  ^^he.4l^eres(ti  ^o£j4^^^^  ^v^  c0in 

bankruptcy.  This  covenant  is.yjpr^di^eqjlr  wit^y^t^^ 
27th  Eliz»  c,  4.  s.  5. ;  it  is  tantamount  to  a  reservation 
oK-^tpoiiwrcC  rei5cation.Aof>diev>«ki8tUgK4Bt0tfc  iiMhe 

^••'.•^.'^  «<%  i-yi-aap  '•.-i  ivl-  ;*.  a'f  V-;.  v/'  /  :-^-'^.vv%-v  ;»^.-:  «-IPpO» 
i*- '     (fl)  1  5<cA.  4-  Lef.  44. 


(c)  8  Ves,555. 
JC4X  MKf^  »^ 


)i%eii.,illWE^  ja  the  .d^.  ^eating  %k^  teTO^*  4>ftt,^tl>f 
jcircimstaiM^^oC  its  j)eiDg  i^ada  tbe  spliject  of.i^sepac^ 
mtnu^Dt  ^^i9p^.  ^be.  ^ar^fitef;,  of  J^^ud  .isfio^.n^v^ 
y^irocaUy  |m..tIl^,tI:«n^i^:tion•^  Balder^  i^.  epaji>jk<i.  I9 

>i^d«n9ei|t;^  iQ9kk>g  A-JipefiiPiVible^proi^sippirfor^J^ 
jppt^^.hiii  life  .ertf^te  »d.by,4|he  ^3;;ercijie;f^>>i^.{K>^fr 

«)C* joiniiiii^flu r^  !NatjiiDg U.tP.be  fptw44p.t^'49e^^hicb 
poM^Hgg^  tQ^Wj, person  thie  pirobabUity  of  Uve  e^istr 
INie^^Ql^  &;fiiirth^  i^hfM^g?  pn.  (biQ  lmsbapdi'34if|&.v^tfit^ 
nQefiftad^.in  mn^ider^R  pf  itjbie  m^rii^ge,  and.t^e^^si^'^ 
portion:  it  seems  to  contain  all  thepStipul^tipn^/Bii)} 
advantages  which  the  wife  and  her  relations  had  bargained 
far:  and  the  benefits  thereby  secured  to  her  and  her 
diildren,  would  naturally  be  pMsuned  to^  be  «ll  ihift^as  ^^^" 
pneobaied  l^^. Ae  nntrrjiag^^^Rd  tbe.piQmi9pl>i^:h«gp^'For- 
ti9P«  '.13i9  mo9tprudev»tt4iid.wai7  puri^hits^iv  de^Vig.^ritb 
8atfci>9^^ (Qoidd. not  look  fMrther,  vQ^){>arti(esr«vbaba,f^ 
^MUk^kalt  vith  each^.otb^r^.  bo^^ioiriaitt^LoKi  ««cim^ 
i»oth^4nMttinfQn^.^e.ex}$tenpe  of  wl^ipb^.^p  .piiu)  c^ 
4a»xi:irer-<)r;susp«c(^  apd  rt^er^hw  *l^fe«^^tl\e:  lest^  wl^k^ 
by  the  former  deed,  Balders  had  full  power  to,  aliena^ 
or  incumber,  and  defeat  it  only  against  the  bondjide 
pqijchaayjft  IC^wd]^a.ti;aD)iaQtiioi|i^$l^%;P9j;i)r^J^ 

^ff^  Xf^Mffi^:  >•>"..»•.•       -. -".   ;. -.      ,ki-  -i  ,.-.-   y    / •»■'■';  ;:5;/.   ,-r'r\ 

,.*  ^«.'-.    '♦     »■•',^^^^".     V.   v"i  •  /  .%■:-*.•  %-'.    V.    >-.-^.v       '."■;»   t\ --^.ir 
^^MK'ffqpfatyiwr^y^    .^    .    ..•.'^;»    ...^r^       -J^'A^  ».>;>   ?A'«r 

This  oovepant  has  no  analogy  to  a  pbwer  orrivpcauoh* 
EvieQ  u  jit'were  considered*  as  a  power,  yet.it  would  oe 

'  a  power 
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]8>7*  ft  power  rtserred,  not  to  the  settlor,  but  to  the  trusteM) 
or,  at  least,  it  is  a  power  not  to  be  exercised  without  tbfli^ 
consent  The  cases  in  bankruptcy  have  no  application  to 
the  question ;  both  because  the  decisions  in  bankrsptcy 
proceed  on  particular  principles,  and,  also,  because  hert 
the  contest  of  the  prior  purchaser  is  not  with  ai^ 
Bigtiees,  and  a  general  body  of  creditors  claiming  VHxitt 
the  operation  of  law,  but  with  subsequent  purcbasofti 
whose  only  title  is  under  the  deed  of  the  same  party 
under  whom  he  claims.  The  two  deeds  of  the  ISA  of 
January  180S,  formed  together  a  reasonable  settlemebt) 
and  this  Court  cannot  strike  out  any  of  the  stipulaCioM 
which  the  wife  and  her  father  purchased  for  the  benellt 
of  herself  and  her  children,  and  for  which  they  paid^  Ml 
merely  a  sum  of  money,  but  the  highest  considerftlioD 
known  to  the  law* 


1M9.  2^  Lord  Chancellor. 

The  question  in  this  cause  is,  Whether,  in  a  timi»* 
action  of  such  a  kind  as  appears  in  these  pleading 
Balders  could  charge  this  property  with  the  payment  #f 
the  anmiities  granted  to  the  Albion  Insurance  Company) 
or,  is  the  provision  in  the  second  deed  to  haye  efibet^  so 
as  to  defeat  the  securities  given  fbr  the  pajrment  df  tfatf 
Annuities. 


The  ease  Was  argued  as  to  two  points.  It  was  siiid^ 
first,  that  the  provision,  enabling  the  trustees  to  Apply  this 
rents  and  profits  to  the  maintenance  of  Balders  himself 
was  sustainable ;  and,  secondly,  that,  assuming  that  the 
provision,  enabling  the  trustees  to  apply  the  rents  and 
profits  fer  the  maintenance  o(  Balders  himself,  could  not 
be  sustained  as  against  the  incumbrancer,  yet  the  Court 
would  sustain  it  so  far  as  regards  the  application  of  those 
rents  and  profits  to  the  maintenance  of  the  wife  and  chil- 
dren 
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dren  of  Mr.  Bidders.  The  first  point  was  not  mach  1827* 
pressed,  and  seems  to  me  free  from  all  reasonable  doabt. 
The  transaction,  in  that  respect,  cannot  be  sastained. 
Balders  has  a  life-interest  in  certain  property;  having  that 
life-interest,  can  it  be  contended,  that  he  can  enter  into  a 
ooTenant — a  private  deed — with  his  own  trustees,  that 
he  shall  not  incamber  his  interest  in  the  property,  and 
that,  if  he  does  incumber  it  —  i^  for  instance,  he  sells  it 
fi>r  valuable  consideration,  —  the  elBfect  b  to  be,  that  the 
purchaser  shall  not  be  entided  to  possess  what  he  has 
bmght,  but  that  Balders  himself,  subject  to  the  discre- 
don  of  hb  trustees,  and  under  their  direction,  shall 
eontinne  to  enjoy  tlie  rents  and  profits,  as  if  the  alien* 
ation  had  not  taken  place?  In  point  of  law,  such  a 
transaction  cannot  be  sustained. 

The  only  question,  which  admits  of  doubt,  is.  Whether 
die  provision  can  be  sustained  against  the  incumbrancer, 
BO  fiur  as  regards  the, application  of  the  rents  and  profits 
to  the  maintenance  of  the  wife  and  children?  It  was 
admitted  on  all  hands,  that  the  parties  to  the  deed  did 
not  contemplate  a  fraud ;  but  the  transaction  is,  in  its 
very  nature,  fraudulent.  Though  the  parties  had  no 
fraud  in  view,  the  deeds  themselves  are  fraudulent  If 
the  tenant  for  life  procured  any  person  to  advance 
money  to  him  on  the  security  of  the  property,  in  that 
event,  and  in  that  event  only,  was  the  instrument  in 
question  to  have  operation.  In  point  of  law,  the  deed 
cannot  be  sustained.  I  concur,  therefore,  with  the 
judgment  of  the  Vice-Chancellor. 

The  question  was  before  Lord  Eldon  on  a  motion ; 
and,  though  he  did  not  express  a  decisive  opinion,  I 
odIecC,  that  he  concurred  in  the  view  which  I  have  taken 

oFthacaae. 

Appeal  dismissed* 
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accepted  by       ::  <  %^]laiVl>fi^^^  tyP.  tboasendl 

hi^^     *W«  ip.iVTKfir^^  Rock apAPAt^t Salt  CpBipwjtfi 
ings  in  the        fep^  1  ?fPQOA>v  ^ppUl^  to . tb^.  Plwtiff  tp>Bd  ^^m  Jbi|>J©»j 

SStJn^S?   ^^I^HWip^^tajOi^jW  fit,ths4|B« 

hands  of  C.  a    Ijjqm^  thi^t.-hft  ha^  ^frjeqi^B  Hi  >&<?//^?^..  wl|0^  upctl)  t(ii»j 
m^cJ"S-^      PW«tifl?9  ^cfi^ptmi^  iu»4  A  .deposit ..of, the  ^abaWfc, 

lonpn^to^.;  vo|iWt.M^W»ce  J^rfKJQ/.,  .th^  auji^neoQ^iary  fbr.i^^e^M^ 
jf.  navinff  ,  •  • 

filed  a  mi  ing  them,  provided  the  shades ji^ei^  also  made  a  secmrilyy 

the'^iSl  to  them  for  an  old  debt  of  SOOO/.     The  Plaintiff  agreed 

a  special  in-  tq  J^fipepT  tjl;ie^})ilJi^,o^  ppndj^oQ  tbut  .the^proc^ecja  ptfi^e 

SK  ^d  t^«  tbPWftP^  sjbar«.,8b^iil4,be  9lwgf»bl^. fi?st Mfi^li.tjift 

Jd"i2to^  "  P«WWt.Qf  ibft4i4ywipe  of  l;?»00.Q4, |i?r  i?rhicb,thg,I>taiibi 

SourtV  the  tiffJ^i  ^ccep^iipw  w^v€i  to  be,  a  cpUater^  security,  ^an^ 

5^Kswi'  *«^  P^^  •^  applied,  ip :  ^tis.^tipn  ojf  the^At^rf 

denies  the  ftPQQ/*^.  tili^af^r  this  advance  of  X2,Q0Ol.  was  .^:epi^ 

SS^Ii-*"'  Tie.frieod*  in  ^tlfind^.^ho  were,  to  advance  ^ 

sestedbythe    iS,OPQti,WeiL(9.tbe,I3M^antB  l^T-and  :^^.^/l 

bill:  Held, 

that, though      vv  .*.*..*    ^:    .'/.vv.-v     ^    .    ......-.•.•.  :   *.  v;    »CJ 

the  injunction  ^^..^'bo  l>iU.j»tated^  that,  in  pursuance,  of  .this  .arwVpQ 

must  be  dis-  .     -tm  .    ■.«»    "  'i     i'     i '.n*    n'  .-w- 

solved, the       we^tr. the  Plaiqtiff  WWptcd. the. bjUs, for  i 2,70p/.^ .^ 

C^urt  iui       bwwl^  jthwi  oyer  tp.^the  ag^t;  pf  JMessyrec  ^05^,,  ^BQ^ 

notbepaid        :\     r.  vr    ,- -  v  .   .    ,.-•••-   J         ...     a.c    v^  YftttflR 
outtoJ?.,  . 

before  he  has  obtained  judgment  in  hu  actiorf«  '-'  •  *  «- "  ^  *^  -  ^  -  •  •  -  - '  •■  ^^^ ^ 
A  party  is  bound  by  the  consent  of  his  counsel  given  in  Court,  thoush  they  had  no 
instructions  to  consent,  if  they  were  at  the  time  apprised  of  all  those  racts,  of  wbidi 
the  knowledge  w^'-aMMial  tfr'tha^profier^aeiiuaeiihdieirdiscseddaf  ^^ 
be  relieved  fromjan.9ixler,madfij3y  (Uph  conseql,  if  they  giye  that  consent  u\  igooraqM 
of  material  circumstances.  '  '' *   *    "•'''-       ■       '  -    -       '^  •  -   •    *-'-* 

How  far  a  ^tMyMH-be^iSBttJiui  hf  iba  leaiaaness  aC  bk  aaliciMr  :wL*Jkt^jmlm 
diately  objectm^  to  an  order  made  by  the  consent  of  counsel  in  Court,  when  ndtber 
the  party  nor  hit  solicitor  was  present,  and  instmcdoDs  to  consent  IA0^%oMMi 
given  by  either.,Jwwsc.JL<-L*  *j»v-;j  /. 


AVrittcn  difdciMaJHng' df  the  «%Mt  lRW>fo  pwtr  wi&  tiM       lIM^. 


^W   it   fct  ■<    M  it  K 

FiniifrnKi* 


ttn^eed  Which  wa^  t6  ht  ^efcnt^d^by  Itdbertsdn  Bhd  tfatf     *  ''*^* 
HHsafS:  ^BSe^/Sf^v'  Hia^nr:  vtolMiM  of  duV^ndeFttd^g^       ^^'^^ 
tBe  s^ettS^fto^^tCsd  the  late 

M^4he'HdJtefF^'imbWlMgc^&r  ^^ndeilt,  b^  4it4iM^  di<d 
MM8,^iiaiteda'  of  Im^  ihad^  a « M<sutf)^^ ne^ora&f^txy 
ttr  Jll^leaSigi^eeinehf  with  tiie  TMdtlff,  'firsQ']^  Aft 
tt; W0£^tx^t^Uy  ^^^^  his  ^afe^twe^  "Biidij 
AlliE^jedr^         f^i^'lfi^  "bid  d^  df'iyooe/^j^CM^ade'ii 

tiUtiii6it^^?hdiditx}9^  ft«^  th«  d^  I$iE^fme&t 

tf  At^ierS^taticel^P  iKkt  fio0iM^  l^dki^  tdceh  to^th# 
bills ;  that  the  Plaintiff,  having  26,000/.  in  the  hands*  of 
two  others  of  the  Defendants  in  the  city  of  London^  the 
Ve^fiR^'lMj^/^  bad^ittttlHBh  means^^^of  -prq^edings 

WtlMrtbrd iK&ydit^s  o&Mt|  lhiKt^h«r««M>  thousand  abares 
were  worth  consideflibly'tesSiibayn  l^sOQOMibbugfa  »mdi 
more  than  SOOO/.;  and  that  the  object  and  intention  of 
fRfM^aterlr^'^cgfe'W&s  tcy^mfte  thie  sbaM^ii^rfaabliS;^  in 
ife  ftrsl'^^tanci^  ft)>  p^ment  of  dieir  oddd«btrof  SdiKM^ 

ii|fcJliii«Viii  paymeritpf  the  PJaiatiff's: aoce|DtflBiceA.'  a*^ 

The  prayer  was,  that  the  Defendants,  the  Messrs. 
9o^i^W^tM  reSt^lAecT  from  '^ros^ii|iBgt4bii  atl&ch- 
ItkHHtf- dt' hringai^bt'cBineybag  oii*  aaj  <iictioA  or*- {9«» 
dttdhj^  itf  the""  tnaydr'fr  eourt,  or^in*  «n^  othaK^'^oonvty 
tl|puif8t ^^'Pteintiff  or  ifie  gamiaheed,  tipte  w^in  te^ 
i|^^$M-^f 'biflf 'ted^Httiices,  and  froni^n^ei^tiatbg  tbtnr^ 
ttSIt  it  ili%hr  t>6  dedla^edi  that  the  Igii&itiffi^rtf  entitled 
ftyfiilTe  tA£  twd  ilnmstfiid  shares  BppKod  in  piQwent  ^ 
Hfe  bmirt^BA'to^td*  lis'indealnitjf^  m^  )dm&ijie  was 
tta€  liial^etb^f)^  xMfte  iir  respect^*bf  di%  biUs»  <|haB:^tK> 
teftdlFdf  ibeiuMMiiit^dM  ihei^dft^aMbe  ptooi^s^  the 
*^  two 
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two  thmiiKind  ahsres  might  fall  $bort  of  satUfying ;  tl^^ 
thd  Defendant  Bobertson  might  be  compelled  to  indapiw 
nify  the  Plaintiff  against  the  bills  and  all  the  cnnaa. 
queoces  thereof,  and  particnlarly  against  the  proceediop 
in  the  mayor's  court;  that  the  garnishees  might  be  xfr 
strained  from  payieg  the  26,000/.9  or  any  part  of  it^  Ip 
the  BqgleSf  or  otherwise  than  to  the  Plaintiff;  and  thai  it 
might  be  declared,  that  the  Plaintiff  was  not  liable  to  pay 
the  80002^  or  any  part  thereof,  and  that  the  same  wm 
not  a  cbaige  upon  the  two  thousand  shares,  othenris^ 
than  secondarily,  ^ter  the  acceptances  were  paid:  thf 
Plaintiff  o&ring,  as  between  him  and  the  BogleSf  to  pag 
so  much  of  the  amouot  due  upon  the  bills  of  exchange 
as  the  two  thousand  shares  might  not  be  sufficient  t^ 
satisfy. 

An  injuqction  was  obtained  to  stay  the  proceediiqp 
in  the  mayor's  court,  and  1S,000&  was  paid  into  tin 
Court  of  Chancery  by  the  garnishees* 

The  Defendants,  the  B(^lest  having  put  in  theijr 
answer,  by  whidi  they  denied  the  equity  stated  in  the 
bill,  gave  notice  of  motion,  that  the  1S,000/.  might  b0 
paid  out  of  court  to  them,  or  that  the  injunction  might 
be  dissolved. 

On  Saturday  the  Sd  of  Nooembery  Mr,  Sugden^  aa 
banning  to  open  this  motion  on  behalf  of  the  Bq^n$ 
proposed,  that  an  order  should  be  made  by  conMil^  , 
on  terms  which  he  stated.  The  most  material  of  tlie 
terms  were,  that  the  money  in  court  should  be  paid 
lo  the  Messrs.  Boglef  and  that  the  shares  should  not 
be  ^ught  immediately  into  the  market.  Mr.  HeaH 
the  leading  counsel  for  the  Plaintiff,  expressed  his 
opinion,  that  the  offer  was  &ir  and  reasonable;  ba4 
aa  Mr.  £•»  the  solicitor  who  instructed  him^  wat  ncifc 

in 
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in  Courty  he  requested  time  to  ooasider  whether  he  1>S27. 
^hiMild  aoeede  to  it  or  oot.  Mr.  Sugdhi  declined  to 
gEint  any  postponement;  stating,  that  if  his  offer  wer^ 
opt  accepted,  he  must  fi:>rthwith  proceed  adversely. 
.The  .counsel  for  the  Plaintiff  then  acceded  to  the  offisr; 
and  the  order  was  made,  by  consent  on  the  jNropoaed 
lerma,  in  the  presence  of  Mr.  X.*8  clerk. 

■ 

On  Tuesdcn/  the  6th  of  Nooemberj  the  Plaintiff  disr 
charged  Mr.  K.  from  being  his  solicitor ;  and  imme- 
diately gave  notice  of  motion,  that  the  order  by  consult 
m^bt  not  be  drawn  up,  and  that  the  Messrs.  Bogl^ 
might  be  at  liberty  to  proceed  upon  their  original  notioe 
of  modon  as  they  should  be  advised. 

Mr.  Heald^  Mr.  Knightj  and  Mr.  BoicAj  in  support  ^^'  ^^' 
of  the  application,  stated,  that  the  arrangement  had 
been  entered  into  under  the  notion  that  Mr.  Fumival 
deemed  it  to  be  for  his  advantage  that  the  sale  of  the 
shares  shonld  not  be  pressed;  whereas  it  turned  out  that 
he  woold  much  rather  that  the  shares  should  be  sold 
finthwith,  than  that  the  proposed  order  should  stand. 
The  Coart  would  not  bind  him  by  an  order  which  his 
counsel  had  acceded  to,  without  communication  with 
him,  and  in  the  absence  of  his  solicitor,  and  without  in- 
structions either  from  him  or  his  solicitor,  and  which  he 
liad  repudiated  as  soon  as  it  came  to  his  knowledge. 

Mr.  Sugden^  contra^ 

Cited  Mcle  v.  Smith  (a),  where  Lord  Eldon  said,  that 
it  was  for  counsel  to  consider  whether  they  were  author- 
ized  to  consent,  and  that,  if  they 'did  consent,  the  party 
would  be  bound. 

(«}  1  Jac.  4r  W.  673. 

Vol.  IV.  L 


I 

ft 
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18d7*  7%tf  Lord  Chancellor. 

I  mast  consider  the  case  as  if  Mr.  FumivaVs  solicitor, 
Mr.  J^.,  had  been  in  court,  and  assented  to  the  orden 
His  clerk  was  in  court,  when  Mr.  Sugden  made  the  pro- 
position ;  some  communication  took  place  between  Mr. 
Heald  and  him.  He  did  not  object  to  the  arrangement^ 
and  I  must  presume  that  he  immediately  communicated 
what  had  occurred  to  his  principal  K.  It  was  the  du^ 
of  the  solicitor,  if  he  dissented  from  the  order,  to  have 
given  immediate  notice  of  his  objection.  Saturdty  and 
Monday  elapsed  :  on  Tuesday  morning  a  new  solicitor  is 
appointed,  and  then,  for  the  first  time,  an  objection  is 
made  to  the  order.  If  Mr.  K.  had  been  in  court,  and 
had  assented  to  the  arrangement,  it  would  have  bound 
his  client.  He  has  adopted  it ;  for  it  was  communicated 
to  him,  and  he  did  not  object  to  it.  The  client  must, 
therefore,  be  bound. 

« 

If  Mr.  Furnival  had  not  made  an  accurate  statement 
of  the  facts  to  Mr.  JT.,  it  would  perhaps  have  been  too 
much  to  have  bound  him  by  the  order ;  and  he  might 
have  been  let  loose  from  it  on  proper  terms.  But  there 
is  nothing  before  me  to  shew,  that  K.  was  not  accurately 
informed  of  the  circumstances  of  the  case. 

It  is  said  that  there  were  material  facts,  which  were 
not  communicated  to  counsel.  But  that  is  a  new  sug- 
gestion. There  is  no  evidence  that  the  counsel  were  not 
in  possession  of  all  the  facts  necessary  to  be  known,  in 
order  to  enable  them  to  exercise  a  sound  discretion. 


yov,  14.  Mr.  Heald  applied  to   the  Lord  Chancellor  to  sus- 

pend the  passing  of  the  order,  till  Mr.  Furnival  could 
renew  his  motion  on  further  affidavits,  which,  it  was 
stated,  would  shew,  that  his  counsel,  when  they  consented 
to  the  order,  bad  not  the  facts  fully  before  them. 

An 
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An  intimation  having  been  given  on  the  preceding 
day,  to  the  solicitor  of  the  Messrs.  Bogle^  that  such  an 
application  would  be  made,  Mr.  Sugden  appeared  to 
oppose  it* 

T^e  Lord  Chancellor. 

I  think  that,  under  all  the  circumstances  of  the  case, 
an  opportunity  ought  to  be  afforded  to  Mr*  Fumivalj  of 
discussing  the  question,  whether  he  is  to  be  bound  by 
the  order  which  has  been  made.  Mr.  Fumival  supposed 
that,  on  his  application,  stating  that  counsel  were  not  autho- 
rized to  consent  to  the  order,  the  court  would  suffer  the 
subject  to  be  again  gone  into ;  and  he  therefore  did  not, 
on  the  former  occasion,  introduce  all  the  circumstances, 
which,  it  now  appears,  he  might  have  brought  forward. 
If  it  had  been  then  shewn,  that  counsel,  when  they  exer- 
cised their  discretion,  had  not  those  materials  before 
them,  on  which  a  correct  judgment  might  be  formed,  the 
decision  of  the  court  might  have  been  different.  It  is 
stated  that  there  is  now  evidence  on  affidavit,  which 
establishes,  or  goes  far  to  establish,  that  point  I  there- 
fore think  myself  bound  to  suspend  the  drawing  up  of 
the  order,  till  the  case  can  be  considered  in  the  new 
form  in  which  Mr.  Fumival  wishes  to  present  it  to  the 
court;  and  I  do  so  with  the  less  reluctance,  because  no 
inconvenience  can  arise  to  the  other  party  from  this 
short  delay. 


1827. 


Mr.  lUmtval  was  ordered  to  pay  the  costs  of  the  ap- 
pearance of  the  Messrs.  Bogle  on  this  occasion,  though 
no  notice  of  motion  had  been  given. 


f 


Mr.  Knighi  and  Mr.  Boich  renewed  the  motion  on       JVw.  SL 

behalf  of  the  Plaintiff. 

L  «  The 


'*  * 
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1827*  The  circumstances,  on  which  they  reliedi  Bre  stated  in 

L    '  -'     the  judgment  of  the  Lord  Chancellor. 

^*"-  Mr.  Sugdetiy  contrd. 

Contended,  that  the  circumstances  alluded  to,  even  if 
they  could  be  considered  material,  were  all  known  to 
the  solicitor,  and  that,  the  solicitor  having,  with  a  full 
knowledge  of  the  fects,  acquiesced  in  the  arrangement^ 
Mr.  Fumival  was  bound. 

The  Lord  Chancellor. 

It  now  appears,  that  a  proposition,  similar  to  that  which 
is  embodied  in  the  consent  order,  had  been  made  to 
Mr.  Fumival  at  an  earlier  stage  of  the  business,  and  had 
been  positively  rejected  by  him ;  tliat  it  was  afterwards 
renewed,  but  no  answer  was  then  given  on  his  behalf; 
and  that  he  long  since  instructed  his  solicitor  to  use  his 
utmost  exertions  to  prevent  Messrs.  Bogle  from  getting 
the  money  out  of  court.  If  Mr.  Fumival  had  been  in 
court,  when  Mr.  Sugden  made  his  proposition,  I  have 
no  doubt  that  he  would  have  prevented  the  arrange- 
ment from  being  acceded  to ;  and  if  the  circtimstanceSy 
.to  which  I  have  referred,  had  been  communicated  to 
his  counsel,  they  would  not  have  assented  to  the  order : 
for  it  i$  quite  impossible  that  they  should  have  considered 
themselves  justified  in  acceeding,  in  the  absence  of 
Mr.  Fumival  and  his  solicitor,  to  the  proposal  of  the 
Messrs.  Bogle^  had  they  been  aware  that  a  similar 
offer  had  been  before  made  to  him,  and  rejected ;  that, 
upon  its  being  renewed,  he  returned  no  answer,  which 
amounted  to  a  second  rejection;  and  that  he  had 
desired  the  utmost  activity  to  be  used,  in  order  to 
prevent  the  money  from  being  taken  out  of  court. 
Mr.  FumivaVs  counsel,  therefore,  at  the  time  ^en 
they  assented  to  the  arrangement,  were  not  apprised 
of  facts,  the  knowledge  of  which  was  essential  in  refer- 
ence 


CASES  IN  CHANCERY.  U9 

ence  to  the  question  on  which  they  were  to  exercise  their       1887-^ 
discretion. 

There  is  another  point  on  which  I  have  more  difficulty. 
If  the  solicitor  had  been  present  in  court,  and  bad 
known  all  those  facts,  the  party  would  have  been  bound 
by  his  consent.  Here  the  solicitor  K.  was  not  present ; 
and  the  question  is,  whether  J^.'s  subsequent  conduct 
has  fixed  Mr.  Furnival  with  an  agreement,  which,  inde- 
pendently of  ifiC's  conduct,  would  not  be  binding  on 
the  client. 

Mr.  JST.,  it  appears,  knew  nothing  of  the  arrangement,  • 
till  after  the  rising  of  the  court  on  Saturday^  the  3d  of 
Naoember :  he  expected  Mr.  Furnival  to  arrive  in  ion- 
don  on  Monday  morning ;  but,  on  Monday^  a  letter  was 
received  from  Mr.  Furnival,  stating  that  he  would  not 
arrive  till  the  following  day.  Under  these  circumstances, 
the  solicitor  thought  it  better  to  wait  till  Mr.  Furnival 
arrived  in  Londony  than  to  take  any  immediate  step  to 
stay  the  progress  of  an  order,  which,  he  knew,  could  not 
be  drawn  up  before  Tuesday.  It  would  have  been  better, 
iTMr.  K.  had  interposed  immediately ;  but  there  has  not 
been  so  much  remissness  on  his  part,  as  to  make  the 
arrangement  binding  on  Furnival^  who,  as  soon  as  he 
came  to  town,  manifested  the  strongest  dissatisfaction  with 
the  course  which  had  been  pursued,  and'appointed  an- 
other gentleman  his  solicitor. 

I  think,  therefore,  that  Mr.  Furnival  ought  to  be  placed 
m  the  same  situation,  as  if  the  arrangement  had  not  been 
made.  And  I  am  the  more  disposed  to  come  to  this 
conclusion,  because,  though  the  Messrs.  Bogle  will  lose 
the  benefit  of  the  order,  they  will  not  lose  any  advan- 
tage which  the  merits  of  their  case  entitle  them  to,  or 
which  they  could  have  obtained,  if  Mr.  Furnival  had  been 
present.     Mr.  Fumroalj  however,  must  pay  the  eoste  of 

L  3  the 
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/L^^*^*  i      ^**®  consent  order  and  the  proceedings  to  which  it  has 
F^dciTAL     given  rise,  including  the  costs  of  this  application. 


BOGLK. 


yov.  S8.  iTjg  motion  that  the  money  might  be  paid  out  of 

court  to  the  Bogles^  or  that  the  injunction  might  be  dis- 
solved, was  renewed. 

Mr.  Sugden  and  Mr.  Pemberton  for  the  motion. 

The  equity  stated  in  the  bill  is  so  fully  and  explicitly 
denied  by  the  answer,  that  the  counsel  for  the  Plaintiff 
admit  that  the  injunction  must  be  dissolved.  But  that 
is  not  enough ;  we  are  entitled  to  have  the  money  in 
court  paid  to  us  forthwith.  The  special  injunction,  by 
putting  an  utter  stop  to  our  proceedings  at  law,  has 
delayed  us  for  several  months;  had  we  not  been  re- 
strained, we  should  long  ere  this  time  have  had  judgment 
and  execution ;  and  it  is  now  clear  that  the  injunction 
ought  never  to  have  issued.  Great  injustice,  therefore, 
will  be  done,  if  that  money,  which  is  unquestionably 
ours,  be  withheld  from  us  for  a  moment  longer.  If  the 
Court  had  not  interfered,  that  money  would  have  passed 
from  the  garnishee  into  our  pockets ;  the  garnishee  has 
placed  it  in  the  hands  of  the  Court;  and  the  Court  ought 
now  to  pay  it  over  to  those  from  whom  it  has  been  wrong- 
fully detained.  Our  legal  right  is  not  denied  in  the  bill; 
on  the  contrary,  the  Plaintiff  says,  that,  unless  equi^ 
interferes,  we  shall  recover  at  law ;  he  does  not  afiect  to 
have  any  legal  defence  to  the  action ;  if  any  such  defence 
existed,  that  ought  to  have  been  suggested  in  the  bill.  In 
a  case  not  reported,  Lubbock  v.  Gordon  (a),  upon  the 
dissolution  of  an  injunction,  money,  which  had  been 
brought  into  court  by  the  plaintiff,  was  ordered  to  be 
paid  to  the  defendant. 

Mn 

(a)  Mentioned  bf  Mr.  Pemb^rUn^  e*  rcMone  Mr.  Norttm. 
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Mr.  Bickerstethj  Mr.  Botch j  and  Mr.  Swann^  for  the        1827. 
Plaintiff. 

The  Defendants  have  denied  by  their  answer  the 
equity  alleged  by  the  bill,  and  the  injunction  must 
therefore  be  dissolved.  But  the  answer  of  these  De- 
fendants may  be  disproved  in  the  cause,  and,  at  the 
bearing,  a  good  equity  may  be  established  by  evidence. 
The  Court  cannot  assume  that  the  Plaintiff  will  not 
oltimately  prevail  against  the  Bogles ;  the  money  is 
primd facie  the  money  of  the  Plaintiff  and,  as  such,  has 
been  paid  in  by  his  debtor ;  and  it  cannot  be  parted 
with  to  any  person  but  him,  until  the  cause  is  finally 
disposed  of. 

There  is  no  pretext  for  the  claim,  now  made  by  the 
BogleSf  to  have  the  money  in  court  paid  over  to  them 
in  the  present  stage  of  the  proceedings.  They  admit 
by  their  answer  that  the  bills  were  accepted  by  the 
Plaintiff  for  Bobertson*s  accommodation,  and  that  they 
were  aware  of  that  fact,  when  the  acceptances  came  into 
their  hands.  The  Plaintiff,  therefore,  stands  in  the  situa- 
tion of  a  mere  surety  for  BobeHson^  who  may  be  liable  to 
pay  the  Defendants  what  they  have  advanced  upon  these 
bills,  but  can  be  liable  for  nothing  more.  Then  what 
is  their  claim  to  this  1 3,0007.,  which  is  indisputably  the 
money  of  Fumival  ?  Their  only  possible  claim  is,  that  it 
ought  to  be  paid  out  of  court  to  them  in  satisfaction  of 
their  advances  to  Bobertson  on  these  bills.  Conceding, 
for  the  purposes  of  the  present  argument,  that  the 
Plaintiff  is  liable  to  the  extent  of  those  advances, 
what  evidence  is  there  before  the  Court,  which  can 
enable  it  to  declare,  that  the  Defendants  have,  in  fact, 
advanced  one  farthing  on  the  bills  ?  It  may  be  sworn 
in  the  Defendants'  answer  and  in  their  affidavits ;  and 
what  is  so  sworn  is  evidence  for  the  purpose  of  con- 
tinuing or  dissolving  the  injunction  against  the  pro- 

L  ^  ceedbg 
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1827*  ceeding  at  law,  by  which  the  question,  whether  any  and 
what  advances  have  been  made  on  the  bills,  will  b^ 
determined :  but  it  is  not  evidence  for  the  purpose  of 
finally  determining  the  fact  that  any  advances  have  been 
made,  or  for  ascertaining  the  amount  of  those  advance 
so  as  to  entitle  the  Plaintifi^to  immediate  payment 

In  the  MS.  case  cited,  where  the  money  was  paid 
out  of  court  to  the  defendant,  the  injunction  was  after 
verdict ;  so  that  there  the  question  of  debt,  and  its 
amount,  had  actually  been  determined,  (a)  Here  the 
whole  question  between  the  parties  is  open  and  uor 
decided.  The  Plaintiff  may  have,  and  he  insists  that  he 
has,  a  defence  at  law  to  the  action  in  the  lord  mayor's 
court.  It  was  not  his  duty,  nor  would  it  have  been 
prudent,  to  have  set  forth  that  defence  in  his  bill :  bis 
equitable  case  was  all  which  it  was  necessary  or  fit  to 
put  on  the  record  in  this  court.  There  is  no  rule  of 
equity  which  says,  that  a  plaintiff,  in  coming  here  to 
enforce  any  equity  which  he  may  have,  shall  purchase 
the  interference  of  the  Court  of  Chancery  by  the  sacrir 
fice  of  his  legal  rights,  (b)  He  comes  into  this  Court  to 
say,  not  that  he  has  no  defence  at  law,  but  that  there  are 
circumstances  in  his  case  which  ought  to  protect  him  from 
being  questioned  at  law.  A  party,  having  a  defence  at 
law,  and  also  a  defence  in  equity,  may  seek  to  protect 
himself  by  the  latter,  without  abandoning  the  former. 

Mr.  Treslaoe^  for  the  garnishee. 
Mr.  Sugderiy  in  reply. 


The 


(a)  See  Wynne  v.  Jackson,  2  Russell,  351. 
{b)  See  CockereU  y.  ChdmcUy,  5  Russell,  578. 
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The  Lord  Chancellor. 

It  is  clear  that  the  injunction  must  be  dissolved,  and 
with  costs.  The  question  that  remains  is,  whether  the 
money,  which  was  paid  into  court  by  the  gambhee, 
ought  to  be  paid  out  to  the  Defendants,  the  Bogles. 

It  was  contended,  on  the  part  of  Fwmivalj  that  the 
money  ought  to  remain  in  court  till  the  hearing  of  the 
cause;  but  it  is  impossible  to  support  that  position. 
The  e£Fect  of  it  would  be,  to  render  the  dissolution  of 
the  injunction  nugatory ;  for,  as  the  garnishee  could  not 
be  charged  twice,  the  Bogles  would  be  unable,  while  the 
money  remained  here,  to  obtain,  by  their  proceedings  at 
law,  the  fruit  of  those  proceedings. 

On  the  other  hand,  it  was  contended,  that  the  money 
ought  now  to  be  paid  out  to  Messrs.  Bogle.  But  it 
seems  to  me  equally  impossible  to  maintain  that  posi- 
tion ;  and  for  this  reason,  that  there  is  no  judgment  at 
law  ascertaining  their  legal  right  or  the  amount  of  their 
legal  demand.  If  this  court  were  to  order  the  money 
to  be  paid  to  them,  it  would  in  effect  give  judgment  on 
the  proceedings  at  law.  It  is  impossible  for  this  court 
to  anticipate  what  the  judgment  in  the  mayor's  court 
will  be,  particularly  with  respect  to  the  amount  of  the 
sum  which  may  be  recovered. 

The  proper  order  will  be,  to  dissolve  the  injunction ; 
to  restrain  the  garnishee  from  setting  up  the  payment  of 
money  into  this  court  as  a  defence  to  the  action  in  the 
mayoT^s  court;  and  to  direct  the  parties,  as  soon  as 
judgment  is  obtained  on  the  action,  to  apply  in  the  cause. 


1827* 

Fo^MIVJOi^ 
BOOLS. 


Mr.  Sugden  objected  to  any  order  which  would  have 
the  effect  of  preventing  his  clients  from  issuing  Qut 

execution 
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execution  against  the  garnishee,  as  soon  as  they  bad 
obtained  judgment. 

The  Lord  Chancellor, 

If  the  Bogles  wish  to  be  at  liberty  to  proceed  to  exe- 
cution, the  garnishee  must  be  allowed  to  take  the  money 
out  of  Court. 


^09.  20ySI, 

ss. 


PEMBERTON  v.  OAKES. 


A»f  S,f  Bnd  Cf 
carrying  on 
business  in 
copartnership 
for  a  term, 
which  would 


J/yiLLI AM  HARDING,  Charles  Oakes,  and  Thomai 
Willington^  carried  on  the  business  of  bankers  at 
Tanvworth,  under  the  firm  of  Harding,  Oakes,  and 
WiUington.  The  co-partnership  subsisted  under  arti- 
expire  on  the  cles  of  agreement  dated  the  5th  oi  January  1792,  which 
bruary  ISO! y     Stipulated,  that  it  should  continue  for  fifteen  years  from 

under  articles  the  18th  of  February  then  next,  and  that  Harding, 
which  empow-  *^  i       ij 

eredil.,ittca8e  should 

of  his  death 

during  the  term,  to  bequeath  his  share  of  the  trade  in  favour  of  his  wife  or  children,— « 
S.y  a  customer  of  the  bank,  and  a  surety,  covenanted  that  they,  or  one  of  them,  would 
pay  to  A^  B.y  and  C,  the  survivors  or  survivor  of  them,  &c.  all  sums,  which,  on, 
before,  or  until  the  19th  of  Febrtutry  1807,  should  become  due  from  the  customer 
to  A.t  B,,  and  C,  the  survivors  or  survivor  of  them,  &c.:  A,  died,  having  bequeathed 
his  share  of  the  concern  to  his  executors,  in  trust  for  his  children :  the  business  con- 
tinued to  be  carried  on  under  the  same  firm  as  before;  and  his  executors  interfered 
in  the  management,  and  shared  in  the  profits.  At  the  time  of  A.*s  death,  the  balance 
due  from  S.  to  the  bank  was  upwards  of  I4,ooo/L;  after  that  time  S.  continued  hif 
dealings  with  the  bank  in  the  same  manner  as  previously,  paying  in  more  than 
14,000^  within  a  few  weeks  after  A-^s  death,  but  drawing  out,  during  the  same 
period,  a  larger  sum ;  and  these  subsequent  dealings  were  contained  in  the  same 
account  current  with  the  preceding  dealings :  some  years  afterwards,  S.  became  insol- 
vent, being  indebted  to  the  bank  in  a  balance  of  19,000/.  and  upwards :  Held, 

That  the  partnership,  which  carried  on  the  business  after  the  death  of  A.,  was  a 
new  partnership; 

That  the  surety's  covenant  did  not  extend  to  cover  sums  advanced  to  the  cus- 
tomer by  the  bank  after  A,*s  death ; 

That  the  balance,  due  at  A*s  death  from  the  customer,  was  to  be  considened  at 
discharged  by  the  payments  subsequently  made  by  him  to  the  bank. 
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should  have  one  half  of  the  profits  for  his  share.     If 
either  Oakes  or  Willington  should  die  during  the  part- 
nership, the  survivors  were  to  continue   the  concern 
during  the  term ;  and  the  executors  and  administrators 
of  the  party  dying  were  to  be  paid  the  deceased's  share 
of  the  capital  and  profits  of  the  bank  up  to  the  time  of 
his  death.     But  if  Harding  should  die  during  the  co- 
partnership,  he  was  to  have  the  power  of  disposing  of 
his  share  of  the  business  by  his  will  or  by  any  other 
writing  under  his  hand,  to  or  in  favour  of  his  wife  and 
children  or  such  one  or  more  of  them  as  he  should 
think  proper :  and  there  was  a  proviso,  that,  in  case,  at 
the  time  of  Hardin^s  death,  the  person  or  persons,  in 
whose  favour  he  should  make  such  disposition,  should 
be  a  minor  or  minors,  Harding  should  appoint  some 
competent  person  or  persons  to  assist  Oakes  and  Wil" 
Ungton  and  the  survivor  of  them  to  conduct  and  carry 
on  the  business,  during  the  minority  or  minorities  of 
such  appointee  or  appointees,  in  the  same  manner  as 
if  Harding  were  living.     The  articles  further  provided, 
that  the  person  or  persons,  in  whose  favour  such  dis* 
position  should  be  made,  should,  immediately  upon  the 
decease  of  Harding^  during  the  co-partnership,  or  as 
soon  after  as  such  person  or  persons  should  have  at- 
tained respectively  the  age  of  twenty-one  years,  become 
bound  to  Oakes  and  Willington^  or  to  the  survivor  of 
them  (if  required  so  to  do),  in  one  or  more  bond  or 
bonds  in  the  penal  sum  of  10,000/.,  to  be  conditioned 
for  the  due  observance  and  faithful  performance,  on 
the  part  of  the  obligor  or  obligors,  of  all  the  cove- 
nants, conditions,  and  agreements  therein  contained: 
that,  in  such  case,  the  person  or  persons,  in  whose 
favour  such  disposition  should  be  made,  should  have 
and  be  entitled  to  the  same  share  or  interest  in  the 
concern  as  Harding^  if  he  had  been  living,  would  have 
been  entitled  to;  and  that  the  business  should  be  thence^ 

forth 
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1827.  forth  carried  on  by  the  surviving  partner  or  partners 
and  such  appointee  or  appointees,  in  the  same  manner 
in  which,  and  subject  to  the  same  terms  and  conditions 
under  which,  it  would  have  been  liable  to  have  been  con- 
tinued and  carried  on  by  virtue  of  the  articles,  in  case 
Hardin^s  death  had  not  happened. 

WiUiam  Harding  died  on  the  26th  of  March  18(^ 
His  will,  dated  the  13th  of  Jtdy  1799,   contained  a 
clause^  which,  after  referring  to  the  co-partnership  busi- 
ness and  the  power  which   the  articles  gave  him   to 
dispose  of  his  share  of  it,  proceeded  in  the  following 
words :  —  "  I  do  hereby  give,  bequeath,  and  dispose  of 
all  my  share  and  interest  in  the  said  co-partnership 
business  and  in  the  future  profits  and  produce  thereof 
to  accrue  after  my  decease,  to  Martha  Harding^  Thamat 
Pagetj  Joseph  Pageff  and  Thomas  Bankarty  their  ex- 
ecutors, administrators,  and  assigns,  in  trust  for,  and 
for  the  only  proper  benefit  and  advantage  of,  all  and 
every  such   of  my  children   as   shall   survive  me,   to. 
take  and  enjoy  the  same  as  tenants  in  common,  and. 
to  be  equally  divided  between  and  amongst  them  ac- 
cordingly.    If  any  one  or  more  of  my  said  children^ 
who  shall  survive  me,  shall  die  during  his,  her,  or  their 
minority  or  minorities,  then  the  share  or  shares  of  hinif 
her,  or  them  so  dying  shall  go  to   the   survivors  or 
survivor  of  them;   if  more   than  one,  to  be  divided 
equally  between  or  amongst  them,   share  and   share 
alike.     And  I  do  hereby  nominate  and  appoint^  an* 
thorize  and  empower,  the  said  Martha  Harding^  Thomas 
Pagetf  Joseph  Pagetj  and  Thomas  Bankart,  and  the  sur- 
vivors and  survivor  of  them,  to  carry  on,  manage,, and 
conduct  the  said  co-partnership  business  in  my  stead, 
jointly  with  Charles  Oakes  and  Thomas  Willinglon  and 
the  survivor  of  them,  during  the  continuance  of  such 
partnership,  in  trust,  nevertheless,  for,  and  for  the  only 

benefit 
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benefit  and  advantage  of^  such  of  my  said  children  as 
shall  survive  me^  and  the  survivors  and  survivor  of 
them  in  manner  aforesaid :  provided  always,  that  nothing 
in  the  last-mentioned  clause  shall  extend  or  be  construed 
so  as  to  give  or  dispose  of  my  share  or  interest  in  the 
ready  money,  credits,  or  any  other  effects  belonging 
to  the  said  partnership ;  but  the  same  shall  be  considered 
as  part  of  the  residue  of  my  personal  estate  hereinbefore 
bequeathed  to  my  said  trustees  upon  the  trusts  hereby 
declared  concerning  the  same." 

The  executors  and  executrix  proved  the  will.  The 
bank  continued,  down  to  the  year  1807,  to  be  carried 
cm  under  the  same  firm,  in  the  same  place^  and  in  the 
same  manner,  as  during  Mr.  Harding s  life.  Mrs.  Har^ 
ding  took  an  active  part  in  the  management  of  the 
ocmcem:  she  signed  accounts  relating  to  it;  and  the 
personal  representatives  of  Mr.  Harding  participated  in 
die  profits  of  the  business. 

Benjamin  Stokes,  a  merchant,  carrying  on  business  at 
Birmingham,  was  a  customer  of  the  firm  of  Harding, 
Oakes,  and  WiUington,  and  kept  a  banking  account  with 
them.  Tlie  balance  against  him  in  their  books  having 
been  gradually  increasing,  they,  in  January  1802,  ap- 
plied to  him  for  some  security;  and,  accordingly,  by 
indenture  dated  the  4th  oi  January  1802,  made  between 
and  executed  by  Benjamin  Stokes,  Samuel  Pemberton, 
and  George  Stokes  of  the  one  part,  and  William  Hari- 
ing,  Charles  OakeSy  and  Thomas  WiUington  of  the  other 
part,  *— (reciting,  that  Benjamin  Stokes  had  for  some 
time  kept  a  banking  account  with  William  Harding, 
Charles  Oakes,  and  Thomas  WiUington;  that  a  consi- 
derable sum  of  money  was  then  due  from  him  to 
these  bankers ;  and  that,  in  order  to  secure  to  them  as 
well  the  money  then  due  from  him  as  also  the  sums 

which 
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which  should  thereafter,  before  the  19th  of  February 
I8O79  become  due  from  him  to  them,  as  far  as  the 
amount  of  20,000/.,  Samuel  Pemberton  and  George 
Stokes  had  agreed  to  join  with  Benjamin  Stokes  in  the 
indenture)  —  it  was  witnessed,  that  Benjamin  Stokes^ 
Samuel  Pemberton^  and  George  Stokes^  did  thereby,  for 
themselves  jointly  and  severally,  and  for  their  respective 
heirs,  executors,  and  administrators,  covenant,  pro- 
mise^ and  agree  to  and  with  William  Harding,  Charles 
OakeSf  and  Thomas  Willington,  their  executors,  adminis- 
trators, and  assigns,  that  they,  Benjamin  Stokesy  Samud 
PembertoUj  and  George  Stokes,  or  some  or  one  of  them, 
their,  some,  or  one  of  their  heirs,  executors,  or  adminis- 
trators, would  pay  to  William  Harding,  Charles  OateSf 
and  Thomas  WiUington,  or  to  the  survivors  or  survivor  of 
them,  or  to  the  executors,  administrators,  or  assigns  of  such 
survivor,  upon  demand,  all  sums  of  money,  not  exceed- 
ing 20,000/.  in  the  whole,  which  then  were  or  should  at 
any  time  thereafter,  before  and  until  the  19th  of  Fcbrtuay 
1807,  become  due  and  owing  from  Benjamin  Stokes  to 
William  Harding,  Charles  Oakes,  and  Thomas  WilUng' 
ton,  or  to  the  survivors  or  survivor  of  them,  or  to  the 
executors  or  administrators  of  such  survivor>  either  for 
principal  money  then  already  lent  and  advanced,  or 
thereafter  within  the  time  aforesaid  to  be  lent  and  ad- 
vanced, or' for  interest  then  due  or  to  become  due 
thereon,  or  for  money  then  already  paid  or  lent,  or 
thereafter  within  the  time  aforesaid  to  be  paid  or  lent 
by  William  Harding,  Charles  Oakes,  and  Thomas  Wil^ 
lington,  or  the  survivors  or  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  to  Benjamin 
Stokes,  or  to  his  order,  or  for  his  use,  or  upon  the  credit 
of  any  promissory  note,  bill  of  exchange,  draft,  or  note 
of  hand,  signed  or  indorsed,  by  him,  or  upon  any  other 
account. 


After 
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After  the  execution  of  this  indenture,  Benjamin  Siokes 
continued  to  keep  an  account,  and  to  have  pecuniary, 
dealings  with  the  bank  in  the  same  manner  as  pre- 
viously. These  dealings  consisted  partly  in  sending 
to  and  depositing  with  Harding,  Oakesj  and  fViUing^ 
iofij  as  his  bankers,  bills  of  exchange,  drafts  or  notes, 
drawn  and  accepted  by  various  persons,  as  well  as 
bills  drawn  by  himself  upon  and  accepted  by  other  per- 
sons, according  to  the  usual  course  of  banking  trans- 
actions; and  in  his  receiving,  in  return,  from  Harding^ 
OakeSf  and  Willington,  cash,  bank  notes,  and  bills  drawn 
by  them  upon  and  payable  by  their  agents  in  London. 
The  bank  made  up  the  accounts  of  the  dealings  between 
them  and  Siokes  quarterly,  and  transmitted  them  re- 
gularly to  him,  according  to  the  practice  of  bankers 
resident  at  a  distance  from  their  customers.  In  these 
accounts  Siokes  was  charged  with  interest,  commission, 
and  various  disbursements  made  by  the  bank  for 
his  use. 


1827. 


PfUBERTON 

Oakes. 


At  the  time  of  Hardin^s  death,  the  balance  due  from 
Btrffomin  Siokes  to  the  bank  was  found  by  the  Master 
to  be  14>,446/.  After  that  event,  Benjamin  Siokes  coH' 
tinned  his  dealings  with  the  bank  in  the  same  manner  as 
before^  making  payments  to  them  and  drawing  large 
sums  from  them,  but  the  balance  upon  the  whole  being 
always  considerably  against  him,  and  generally  on  the 
increase.  The  payments,  which  he  made  between  the 
26tb  of  March  and  the  30th  of  April  1 802,  amounted 
to  more  than  was  sufficient  to  pay  off  the  balance  due 
firoin  him  on  the  former  date ;  but  the  sums  drawn  out 
bjr  him,  during  this  period,  exceeded  the  sums  so  paid 
in.  At  the  end  of  the  quarter,  in  which  Harding^s  death 
took  place,  the  quarterly  account  was  delivered  in  the 
usual  naanner :  the  balance  due  upon  it  was  carried  for- 
ward to  Siokes^s  debit  in  the  next  quarterly  account :  the 

transactions 
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IS27«  transactions  between  him  and  the  bank  went  on  in  the 
customary  train ;  and  the  accounts  were  kept  and  entitled 
in  the  same  manner  in  which  they  had  been  previously^ 
This  course  of  dealing  continued  till  February  1 806,  when 
St^kei  stopped  payment.  At  that  time  the  bank  claimed) 
as  due  to  them  from  him,  upwards  of  19,1802. ;  and  they 
applied  to  George  Stokes  and  the  executors  oi  Sanuid 
Pemberion  to  give  them  security  for  that  sum.  In 
sequence  of  this  application,  George  Stojces  and  the 
presentatives  of  Samuel  Pemberton^  on  the  27th  of  FA' 
ruary  1806,  executed  a  bond  to  Oakes  and  WUlwgtcnf 
conditioned  for  4he  pa3rment  of  this  specific  balance.  On 
die  bond  was  endorsed  the  following  memorandum :  — - 
^  The  within-written  bond  is  given  to  the  within-named 
Charles  Oakes  and  Thomas  Willington  as  a  collateral 
security  for  the  within-mentioned  sum  of  1 9,180/.  lSs.4aL 
due  to  them  from  the  within-named  Benjamin  Stokes^  on 
a  balance  of  a  banking  account  between  the  said  Charki 
Oakes  and  Thomas  Willington^  and  Benjamin  Stokes,  and 
for  which  balance  the  said  Charles  Oakes  and  Thomas 
Willington  hold  another  security  under  the  hands  and 
seals  of  the  said  Berffamin  Stokes,  and  of  the  withii^ 
named  Samuel  Pemberton  and  George  Stokes,  bearing 
date  the  ^th  of  January  1802. 

"  Thomas  Willinotok 
For  self  and  the  said  Charles  Oakes,'' 

An  action  being  brought  on  this  bond,  the  obligcns 
filed  their  bill  for  an  injunction;  insisting  that,  by 
Tirtue  of  the  indorsement,  the  bond  was  in  equi^  a 
security  only  fer  the  sum,  which  George  Stokes  end  Samud 
Pemberton  were  liable  to  pay  under  the  indenture  of  the 
4th  of  January  1802,  and  that,  upon  the  true  conr 
struction  of  the  instrument,  as  applied  to  the  changes 
ivhich  bad  taken  place  in  the  constituent  members  of 
the  banking  firm,  9anA  the  state  of  the  accounts  between 

the 
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the  bank  and  Benjamin  Stokes^  nothing  was  due  under        1827* 
the  deed  of  guarantee. 

The  Defendants,  having  filed  their  answers,  moved,  on 
the  17th  of  July  1809,  to  dissolve  the  injunction  which 
had  been  obtained  for  want  of  answer.  Upon  that  mo- 
tion the  Lord  Chancellor  ordered,  that,  upon  the  payment 
by  the  Plaintiffs  of  12,500/.*  into  court,  the  injunction 
should  be  continued  until  further  order ;  and  that  it 
should  be  referred  to  the  Master  to  inquire,  whether, 
under  the  indenture  of  the  4th  of  January  1802,  any 
and  what  sum  of  money  was  due  to  Oakes  and  WiUington 
at  the  time  of  making  the  memorandum  on  the  bond. 

The  money  was  paid  in,  and  the  reference  prosecuted. 

On  the  18th  of  May  1824,  the  Master  made  his  re- 
port. He  found  that,  from  and  immediately  afler  the 
death  of  William  Harding^  the  banking  business  or  con- 
cern was  to  be  considered  as  having  been  conducted  and 
carried  on  by  Martha  Harding^  Charles  Oakes^  and  Tho- 
mas WiUington  as  co-partners,  until  the  year  1807 ;  that, 
therefore,  a  new  partnership  was  created  after  the  death  of 
William  Harding^  to  which  George  Stokes  and  the  per- 
sonal representatives  of  Samuel  Pemberton  were  not  liable, 
under  the  indenture  of  the  4th  of  January  1 802,  in 
respect  of  any  advances  made  by  the  banking  concern  to 
or  on  account  of  Benjamin  StokeSy  beyond  or  exclusive 
of  the  balance  due  from  him  at  the  time  of  William 
Hardin^s  death,  and  interest  thereon ;  that,  from  the 
26th  day  of  March  1802  to  the  SOth  of  April  in  the 
sauie  year,  various  sums  of  money  were  received  by  the 
persons  then  conducting  the  banking  concern,  from  or 

on 

*  Upwards  of  6000/.  bad  been  paid  by  the  obligorg  to  the 
obligeet. 
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on  account  of  Beryamin  Stokes^  as  forming  part  of  the  ^ 
dealings  and  transactions  between  them  during  that 
period,  which  amounted  in  the  whole  to  more  than  suffi- 
cient to  satisfytbe  balance  or  sum  of  14,446/«  l^s.  6d*  due 
from  BenjanUnSiokes  at  the  time  oiHardin^s  death  and 
all  interest  thereon;  and  that  the  sums  so  received 
ought  to  have  been  appropriated  in  satisfaction  of  that 
balance,  in  preference  to  the  discharge  of  any  debt  which 
became  due  from  Benjamin  Stokes  to  the  bank,  arising 
out  of  the  subsequent  dealings  and  transactions  between 
him  and  the  banking  concern.  For  these  *  reasons  hd 
certified,  that  there  was  not  any  sum  of  money  due  to 
Charles  Oakes  and  Thomas  WiUingtonj  under  or  by  virtue  . 
of  the  indenture  of  the  4tli  oi  January  1802,  at  the  time 
of  making  the  memorandum  on  the  bond. 


The  Defendants  excepted  to  die  report;  insisting^ 
that,  until  1807,  no  new  partnership  was  created  after 
William  Harding  %  death;  tlmt  the  Master  ought  to  have 
taken  into  consideration  the  whole  of  the  dealings  and 
transactions  between  Stokes  and  the  banking  couceniy 
down  to  the  27th  of  February  1806,  and  to  jiave  ascar« 
tained  what,  on  the  balance  of  such  dealings  and  trans* 
actions,  was  then  due  from  him ;  or,  in  case  the  Master 
ought  not  to  have  taken  into  consideration  the  whole  of 
such  dealings  and  transactions,  then  that  he  ought  to 
have  taken  into  consideration  no  part  thereof,  but  ought 
to  have  computed  interest  on  the  balance  due  from 
Stokes  at  the  time  of  Harding ^  death. 

The  exceptions  and  a  petition  to  confirm  the  Mas* 
ter's  report  having  come  on  together,  the  Vice  C%aii» 
ceUor  ordered  that  they  should  stand  over  with  liberty 
for  the  Defendants,  the  assignees  of  the  estate  of  Charles 
Oakes  and  Thomas  JVUlingtonf  to  bring  such  action  on 
the  covenant  contained  in  the  deed  of  the  4th  day  of 

'Januaty 
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Janmrjf  1802,  as  they  might  be  advised.    From  diis       I62r> 

order,  the  Plaintiffs  appealed.  J      -  -' 

'^  PpMseaToir 

Mr.  MarryatU  Mr.  HeaUL^  Mr.  Sugden,  Mr.  P^^s  and      O* w*' 
Mr.  Pemberton  {or  the  Appellants,  and  in  support  of  th« 
iiq)ort« 

The  guarantee  only  extends  to  such  sum  as  should 
beeome  owing  from  Stakes  to  Hardingf  Oakesy  and  Wit* 
Uagton^  or  the  survivor  or  survivors  of  them,  or  the  per-v 
sonal  representative  of  such  survivor.  Now  the  ad** 
vancea,  made  to  Stoke$  after  Harding s  death,  were  madet 
not  by  Oakes  and  Willington,  but  by  a  partnership  con"' 
sisting  of  Oakesy  Willington^  and  the  executors  of  Hard'^ 
ing.  That  those  executors  became  partners  by  the  effect 
of  the  willy  and  exercised  tlie  rights  and  enjoyed  the 
benefits  of  partners,  cannot  be  denied.  Upon  the  death 
o(  Harding,  therefore,  a  new  partnership  was  formed ;  a 
partnership,  which  was  not  the  less  a  new  concern,  be* 
caose  it  derived  its  origin  from  a  power  reserved  by  the 
articles,  under  which  the  original  partnership  was  formed^ 
The  consequence  is,  that  the  guarantee  cannot  extend  to 
any  of  the  sums  which  became  due  from  Stokes  to  the 
bank  after  Hardin^s  death. 

It  was  competent  to  the  bankers,  upon  Harding s  death, 
to  have  struck  a  balance,  and  to  have  commenced  a  new 
account  with  Stokes,  to  which  alone  his  subsequent  pay* 
ments,  as  well  as  the  sums  subsequently  drawn  out  by 
him,  would  have  been  referable.  They  have  not  done 
so;  the  account  is  one  entire  account;  and,  therefore^ 
according  to  the  principle  of  ClaytorCs  case  (a),  and  Bo^ 
denham  v.  Purchas  {b\  the  piiyments,  made  after  Hard'' 
in^s  death,  must  be  applied  to  the  extinction  of  the  then 
existing  items  of  debit,  according  to  the  priority  of  dates. 

Thus, 


(a)  1  Mer.  68S. 


(b)  tB.^A.  59. 
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1827.  Thus,  the  all^^ed  debt,  which  was  secured  by  the  guft* 
rantee,  is  extinguished ;  and  the  debt  contracted  by  the 
subsequent  advances  to  StokeSy  is  not  cpmprehended 
within  the  guarantee ;  so  that  nothing  is  due  from  the 
sureties  to  the  bank,  Brooke  v.  En€lerby{a)f  Simson  T. 
Inghanu  {b) 

Had  the  parties  been  sent  at  first  to  try  the  questicm 
at  law,  there  might  have  been  no  objection  to  such  a 
course.  But,  after  a  court  of  equity  has  taken  cogni^ 
zance  of  the  transactions,  and  made  them  the  subject  of 
long  and  expensive  investigation,  it  is  bound  not  to  send 
the  parties  to  another  tribunal,  and  must  itself  decide 
the  question. 

Sir  Charles  WeihereU,  Mr.  Taunton,  Mr.  BickersteO, 
Mr.  Garrattf  and  Mr.  Roots,  in  support  of  the  order  of 
the  Vice-Chancellor,  and  of  the  exceptions. 

Upon  the  fair  construction  of  the  guarantee,  it  ought 
to  be  deemed  a  security  for  the  monies  which  should  be 
advanced  to  Stokes  by  the  bank ;  and  the  conduct  of  the 
parties  shews,  that  this  was  the  mode  in  which  they  uor 
derstood  it.  The  bank,  in  1806,  was  the  same  bank  as 
existed  in  1802;  no  change  had  taken  place  in  it,  fur- 
ther than  was  provided  for  by  the  original  articles,  under 
which  it  existed.  If,  after  the  deatli  of  Harding,  a  new 
partner  had  been  introduced  by  the  act  of  the  executors, 
a  ground  might  have  been  laid  for  the  arguments  which 
have  been  used  on  the  other  side.  But  here  there  was  no 
new  agreement ;  and  how  could  a  new  partnership  be 
formed  without  a  new  contract?  Down  to  1807,  the 
partnership  existed  and  was  carried  on  under  the 
articles  of  1792;  and  a  transmission  of  interest,  upon  an 
event  provided  for  by  the  articles,  to  persons  specified 

in 
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in  theniy  could  not  give  rise  to  a  new  partnership.  The 
executors  of  Harding^  so  far  as  they  interfered  with  the 
concern,  acted  under  those  articles.  They  had  no  bene- 
ficial interest  in  the  business,  but  interfered  in  it  only  as 
agents  on  behalf  of  persons  on  whom,  by  the  original 
constitution  of  the  partnership,  certain  benefits  were 
conferred.  At  law,  the  true  partners,  afler  the  death  of 
Hardingf  were  Oakes  and  fVillington/  but  they  were 
trustees,  as  to  a  certain  share  of  the  profits,  for  the 
executors,  and  were  bound  to  permit  the  executors  or 
their  agents  to  inspect  the  management  of  the  busines. 
The  consequence  will  be,  that  the  guarantee  will  extend 
to  the  whole  balance  mentioned  in  the  bond,  or  to  such 
balance  as,  upon  an  account  being  taken,  shall  be  found 
to  have  been  then  due  from  Stokes  to  the  bank* 


1827. 


But  if  the  Court  shall  be  of  opinion  that  a  new  part- 
nership was  formed  after  Hardifi^s  death,  the  account 
between  Stokes  and  the  bank  must  be  separated  into  two 
portions,  and  it  will  be  impossible  to  refer  the  items  of 
credit  in  the  latter  account  to  the  items  of  debit  in 
the  former;  for  payments  made  to  one  partnership  can- 
not go  in  discharge  of  a  debt  due  to  another  partnership. 
Suppose  a  customer  to  be  indebted  to  a  partnership  of 
il.,  2?.,  and  C  s  A.  dies,  and  B.  and  C.  form  a  new  part- 
nership with  Z>. ;  the  customer  then  makes  payments  to 
and  draws  monies  from  B.,  C,  and  D. :  on  what  prin- 
ciple can  the  payments  made  to  £.,  C,  and  D.,  be  ap- 
propriated, by  the  mere  force  of  legal  implication,  to  the 
sadsfaction  of  a  debt  due  to  A.,  £.,  and  C  ?  ClaytorCs 
case  has  no  resemblance  to  the  present.  In  the  first 
place,  in  Clayton^s  case  the  transactions  of  the  customer 
were  with  the  surviving  partners  of  the  old  firm ;  here 
the  whole  argument  of  the  Plaintifis  proceeds  on  the 
supposition,  that  the  transactions  of  Stokes  with  the  bank, 
after  Hardit^s  death,  were  dealings,  not  with  the  sur- 
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I8f  7*  vlting  partners  of  the  old  firm,  but  with  a  new  company 
consisting  of  those  surviving  partners  and  the  executors 
of  Harding*  Secondly,  in  Gayton^s  case  the  question 
was  as  to  payments  made  by  the  bank  to  the  customer; 
here  it  relates  to  payments  made  by  the  customer  to  the 
bank.  It  was  the  duty  of  the  surviving  partners  to  pay 
off  the  debts  of  the  (dd  firm,  and,  therefore,  the  pay^ 
ments,  made  by  them  to  the  customers  of  the  old  firm, 
might  be  fiiiriy  appropriated  to  the  discharge  of  the 
debts  previously  owing  to  their  customers.  But  it  is 
not  the  duty  of  a  customer,  who  owes  money  to  A.^  B^ 
land  C,  to  make  payments  to  jB.,  C,  and  D. ;  nor  can 
payments  so  made,  particularly  if  he  is  at  the  same  time 
contracting  a  new  debt  with  B.^  C,  and  Z).,  be  applied, 
on  any  sound  principle,  to  the  satisfaction  of  a  demand  in 
which  D.  had  no  concern.  In  Bodenham  v.  Purchase 
the  balance  due  from  the  obligor  hod,  by  his  direction, 
been  transferred  by  the  obligee  to  the  account  of  another 
person,  who  assented  to  be  charged  with  the  debt ;  and 
it  is  not  necessary  to  look  to  any  other  drcumstance,  in 
order  to  support  the  decision  to  which  the  Court  of 
King's  Bench  there  came.  The  judgment  cannot  be 
supported  on  the  mere  authority  of  ClaytorCs  case ;  for 
the  doctrine,  on  which  Claj/torCs  case  proceeds,  cannot, 
in  sound  reasoning,  be  applied  to  the  state  of  circum- 
stances which  existed  in  Bodaiham  v.  Purchas.  At  all 
events,  the  question  is  one  purely  legal,  and  should, 
therefore,  be  sent  to  a  court  of  law. 

ihc.  9f.  The  Lord  Chancellor, 

I  cannot  entertain  for  a  single  moment  the  idea  of 
sending  this  question  to  be  decided  at  law.  An  action 
was  brought  on  the  bond  twenty  years  ago ;  that  action 
was  stayed  by  injunction  ;  and,  in  1809,  a  reference  was 
directed  to  the  Master.  To  send  the  matter  in  this  stage 
of  the  proceedings  to  a  court  of  law,  would  be  to  render 

fruitless 
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fruitless  nil  the  inquiry  which  has  taken  place  here,  and        1827. 
to  throw  away  the  time  and  expense  which  that  inquiry 
has  consumed* 

The  first  question  is  upon  the  meaning  of  the  deed  of 
guarantee*  Does  it  apply  to  the  case  of  advances  made 
to  Stokes  by  a  new  partnership ;—  by  a  partnership  con- 
sisting of  another  person  or  other  persons  in  addition 
to  the  members  who  constituted  the  partnership  in 
January  1 8 1 2,  or  the  survivors  of  them  ?  The  guarantee 
is  expressly  stated  to  be  *^  for  all  sums  of  money  not 
exceeding  20,000/.,  which  were  then  or  should  after- 
wards become  due  from  Stokes  to  Harding^  Oakes,  and 
WiUingtonf  and  the  survivors  or  survivor  of  them,  or 
the  executors  or  administrators  of  such  survivor."  It  is 
therefore  clear,  on  the  legal  construction  of  the  instru- 
ment, that  it  does  not  apply  to  the  case  of  advances 
made  by  a  partnership  consisting  of  OakeSf  WtUington^ 
and  another  person,  who  was  not  a  member  of  the  firm 
on  the  4th  oi  January  1802. 

The  next  question  is,  Has  there  been  a  new  partner- 
ship ?  By  the  articles  Harding  had  the  power  of  be- 
queathing or  assigning  his  share  of  the  business  and  the 
future  profits,  after  his  death,  to  or  in  trust  for  his  wife 
or  children.  Accordingly,  by  his  will  he  gave  his 
share  of  the  business  and  the  future  profits  to  his  exe- 
cutors in  trust  for  his  children.  In  a  question  of  this 
kind  the  trust  is  wholly  immaterial :  the  bequest  conveys 
the  legal  interest  in  the  partnership  to  certain  persons. 
These  individuals  assist  and  take,  or  at  least  there  is  one 
of  them,  who  assists  and  takes,  a  principal  share  in  the 
management  of  the  concern :  according  to  the  admissions 
m  the  answer  and  the  affidavits,  they  share  in  the  profits ; 
and  all  this  is  confirmed  by  a  reference  to  the  partnership 
books,  in  which  there  is  a  profit  and  loss  account,  shew- 
ing that  profits  had  been  realised  every  year.    If  the 

M  4  executors 
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1827*  executors  did  not  share  in  those  yearly  profits,  WiUingfon 
and  Oakes  have  the  means  of  proving  that  fact,  and  they 
have  not  attempted  to  do  so.  I  must,  therefore,  holdf 
that,  upon  the  death  of  Harding^  his  widow  and  the 
other  executors  became  partners  with  fVillington  and 
Oakes  in  this  banking  concern. 

The  third  question  is,  Whether  the  balance,  due  from 
Stokes  to  the  bank  at  the  time  of  Hardin^s  deaths  h«s 
been  discharged  by  his  subsequent  payments  ?  and  that 
point  is  decided  by  Claytotis  case,  and  Bodenham  v. 
Purchase  It  is  true  that  the  facts  here  are  not,  in  every 
respect,  precisely  the  same  with  the  circumstances  of 
these  two  cases;  but  the  decisions  in  them  proceeded 
on  a  broad  general  principle,  equally  applicable  to  the 
state  of  circumstances  existing  here.  Where  diven 
debts  are  due  from  a  person,  and  he  pays  money  to  his 
creditor,  the  debtor  may,  if  he  pleases,  appropriate  the 
payment  to  the  discharge  of  any  one  or  other  of  those 
debts;  if  he  does  not  appropriate  it,  the  creditor  may 
make  an  appropriation ;  but  if  there  is  no  appropriation 
by  either  party,  and  there  is  a  current  account  between 
them,  as  between  banker  and  customer,  the  law  makes 
an  appropriation  according  to  the  order  of  the  items  of 
the  account,  the  first  item  on  the  debit  side  of  the 
account  being  the  item  discharged  or  reduced  by  the 
first  item  on  the  credit  side.  Here  it  is  not  pretended 
that  any  distinct  appropriation  of  the  payments  was  made 
by  the  parties.  It  was  the  practice  of  the  bank  to 
settle  their  accounts  with  Stokes  quarterly ;  transferring^ 
at  the  end  of  each  quarter,  the  balance  then  due  from 
him  to  the  account  of  the  next  quarter.  Harding  died 
in  the  middle  of  a  quarter ;  but,  on  that  occasion,  no 
change  took  place  in  the  mode  of  settling  the  accoulits. 
At  the  end  of  the  then  current  quarter,  the  balance  was 
struck  exactly  as  if  Harding  had  been  ^live,  and  no 
notice  was  taken  of  his  death.  There  being  no  dis- 
tinct 
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« 

tinct  appropriation  of  the  payments  either  by  the  one  ^  1827* 
par^  or  the  other,  the  law  makes  the  appropriation 
with  reference  to  the  order  of  the  it«ms  of  the  account 
If  sO|  the  debt,  which  Siokes  owed  to  the  bank  at  the 
time  of  Harding's  death,  has  been  discharged  by  the 
subsequent  payments* 

In  Bodenham  v.  Purchas  a  court  of  law  confirmed 
the  rule  which  Sir  William  Grant  had  laid  down  in  a 
court  of  equity.  The  point  was  again  brought  into 
discussion  in  Simsony.  Ingham  {a);  and  the  principle  was 
again  confirmed,  though  the  particular  circumstances  of 
the  transaction  produced  a  different  decision.  In  that 
case,  two  accounts  were  formed  by  a  London  bank  at 
the  death  of  one  of  the  partners  in  a  country  bank, 
which  dealt  with  them  •• —  the  one  was  styled  the  old  ac- 
count —  the  other,  the  new ;  and  in  the  latter,  the  Lon^ 
don  bank  entered  all  the  payments  made  to  them  by  the 
country  bank,  after  the  death  of  that  partner ;  so  that  a 
distinct  appropriation  was  made.  The  same  question 
arose  in  Brooke  v.  Enderby{b\  before  the  Common 
Pleas;  and  there,  too,  the  principle  of  Claytaris  case 
was  adopted. 

Feeling  myself  bound  by  the  force  and  authority  of 
these  decisions,  and  acquiescing  completely  in  the  reason- 
bg  of  Sir  William  Grants  I  must  decide  that  there  was 
no  debt  due  to  Oakes  and  Willington  under  the  in- 
denture of  the  4th  of  January  1 802,  at  the  time  when 
the  memorandum  was  indorsed  on  the  bond.  The  con- 
sequence is,  that  the  order  of  the  Vice-Chancellor  must 
be  reversed,  and  the  exceptions  overruled. 


The  fund  in  Court  was  ordered  to  be  paid  to  the 
Plaintiffs. 

(a)  %B.4rC.  S5.  (^  9  Brod.  4r  Birg.  70. 
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Noi>.iz.  WILLIS  V.  BLACK. 

18S8. 
Noo,  90. 

P.  ^.,  on  bis  nPHE  facts  of  the  case,  and  the  deed,  on  the  construction 
iwn^^get-  ^^  which  the  question  in  dispute  between  the  parties 

tied  a  sum  of    depended,  are  stated  in  the  report  of  the  re-hearing  of 

and  her  bus-     ^^  cause  before  the  Vice-Chancellor.  {a) 

band  and  their 

issue;  and, 

after  reciting        The  decree  made  on  the  re-hearing  directed,  that  the 

that  be  bad  decree  pronounced  on  the  original  hearing  should  be 

make  a  ftir^  varied  by  omitting  such  part  thereof  as  declared,  *^  that 

forhu'^daugb^  ^^  testator  was  bound  by  the  covenant  in  the  settle- 

ter,  eoual  to  ment,  dated  the  1st  day  oijune  180S,  to  make  a  provision 

younger  chil-  ^^  his  daughter  Margaret^  her  husband,  and  the  issue 

dren,  cove*       of  the  marriaire.  includinir  the  sum  of  1400/.  advanced 

nanted  to  set-  ,       ^*  .  ^ 

tie,  bv  bis  will  at  the  time  of  the  marriage,  equal  to  the  share  of  any 

^^  th  hT**^  younger  child  either  in  his  real  or  personal  estate  by 
band  and  wife  provision  or  gift  in  his  lifetime,  or  by  his  will,  to  take 
sue  as  ffpeat  a  ^^^^  uipon  his  death,  and  as  referred  it  to  the  Master  to 

share  of  his       inquire  what  provision  or  gifts  were  made  bj'  the  testator 

property  as  he   .     i  .     %*c  .*  i      i  •       mi     •      r  /*  i  • 

should,  by  his   ^^  "'^  lifetime,  or  by  bis  will,  in  favour  of  his  younger 

will  or  other-  children  out  of  his  real  and  personal  estate;*'  and  it 
for  any  of  his  proceeded  to  declare,  that  the  testator  was  bound  by 
^w\l  ^^""^'  such  covenant  to  give  or  provide  for  his  said  daughter, 
take  effect  on    her  husband,  and  the  issue  of  their  marriage,  only  as 


die  smivor     ^"^'  ^^^  great  a  part  and  share  of  his  estate,  effects,  and 

of  himself  and  property,  as  any  of  his  other  younger  children  would 
his  wife ;  and  . 

ifbediedin-  become 

teitate,  or 

omitted  to  make  such  provision,  that  his  executors  should  pay  to  the  trustees  as 
great  a  share  of  his  property  as  any  of  his  younger  children  should,  in  that  event, 
become  entitled  to :  Held,  that  the  trustees  had  a  claim  upon  the  executors  in  t^ 
spect  of  subsequent  advancements  by  the  settlor  to  his  other  younger  children  in 
his  lifetime,  and  not  merely  for  a  provision  equal  to  that  which  any  of  the  other 
children  became  entitled  to  at  his  death. 

(a)  1  Sim.  Sf  Stu,  525. 
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become  entitled  to,  in  the  event  of  his  death,  whether        1827* 
to  take  effect  in  possession  at  his  own  death,  or  at  the 
death  of  his  wife,  in  the  said  settlement  named,  if  she 
should  happen  to  survive  him. 

The  Plaintiffs  appealed* 

Mr.  Heald^  Mr.  Boupell  and  Mr.  Preston  for  the 
Appellants. 

The  contract  of  the  parties  is  to  be  found  in  the  first 
branch  of  the  covenant  Patrick  Black  there  binds  him-* 
self  to  give,  by  his  will  or  otherwise,  to  the  persons  in- 
terested under  the  setdement,  as  large  a  proportion  of  his 
estate,  as  he  shall,  by  will  or  otherwise,  give  to  any  other 
of  his  younger  children.  Had  no  other  words  been  added, 
not  even  a  doubt  could  have  been  suggested ;  and,  on  the 
death  of  the  settlor,  the  Plaintiffs  would  have  had  a  right 
to  the  relief  which  they  now  seek,  whether  his  wife  had 
been  then  living  or  not.  But  it  was  his  intention  to  re- 
tun  the  power  of  making  a  provision  for  his  wife,  con- 
trolled by  this  engagement ;  he  therefore  declares,  that  it 
was  not  till  the  death  of  the  survivor  of  himself  and  his 
wife,  that  the  addition  was  to  be  made  to  Mrs.  Formb/s 
portion ;  and  this  declaration  is  contained  in  the  words, 
^  to  take  effect  on  the  death  of  the  survivor  of  himself 
and  bis  present  wife."  These  words  point  out  the  time 
before  which  the  settlor  was  not  to  be  bound  to  make  the 
additional  provision  for  Mrs.  Formby^  to  take  effect  in 
possession,  and  beyond  which  the  enjoyment  of  it  by 
her,  her  husband,  and  her  children,  was  not  to  be  post- 
poned :  they  do  not  describe  or  qualify  the  species  of 
provision  given  to  any  younger  child,  to  which  Mrs. 
Formbt^s  was  to  be  made  equal.  Though  they  stand  at 
the  end  of  the  first  branch  of  the  covenant,  they  ought  to 
be  read  as  if  they  preceded  the  words,  *^  as  he  shall  by 
his  said  will,"  &c. 

The 
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1827.  The  construction  adopted  by  the  Vice-Chancellor 

would  limit  the  operation  of  the  covenant,  so  as  to  render 
it  practically  of  no  avail.  It  would  leave  Patrick  BUuk 
at  liberty  to  give  as  much  as  he  pleased  to  any  of  hif 
younger  children,  provided  it  was  not  a  gift  which  was  to 
take  effect  on  the  death  of  the  survivor  of  himself  and  his 
wife.  If  he  made  a  gift  to  any  of  his  younger  children,  to 
take  effect  either  immediately  in  his  lifetime,  or  subject  to 
a  life  estate  reserved  to  himself  alone,  or  to  his  wife  alone^ 
or  if  he  bequeathed  to  a  younger  child  without  reference 
to  the  death  of  his  wife,  and  died  in  his  wife's  life-time; 
in  all  these  events  Mrs.  Formbyy  according  to  the  decree 
of  the  Vice-Chancellor,  would  have  no  claim  to  any 
addition  to  her  fortune :  but  her  claim  would  ariset  if 
the  gift  or  bequest  to  a  brother  or  sister  was  postponed 
till  the  death  of  the  survivor  of  her  parents.  What 
reason  can  be  conceived,  why  Mrs.  Formbt/s  right  to  an 
equal  portion  with  her  brothers  and  sisters  should  be 
dependent  on  that  circumstance  ?  The  deed  recites  that 
the  father  had  agreed  ^^  to  make  a  further  provision 
for  his  daughter,  equal  to  his  younger  child  or  children:** 
the  intention  of  the  parties  was,  to  enter  into  a  covenant 
by  which  an  equality  of  portion  would  be  assured  to  her; 
but  that  contract  is  redi^ced  to  a  nullity,  if  the  father 
is  to  be  at  liberty  to  dispose  of  his  property  among  his 
younger  children,  to  her  exclusion,  provided  only  that 
he  does  not  make  that  disposition  in  one  particular  form 
of  limitation. 

The  contract  of  the  parties  being  contained  in  the 
first  branch  of  the  covenant,  it  is  not  necessary  to  refer 
to  the  second  branch,  which  was  not  intended  to  vary  or 
modify  the  contract,  and  merely  prescribed  what  was  to 
be  done  by  his  real  and  personal  representatives,  in  case 
he  omitted  to  perform  his  engagement,  or  happened  to 
die  intestate.     If  he  omitted  to  perform  his  engagementy 

Mrs. 
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Mrs.  Formbj/s  portion  was  to  be  made  equal  to  that  share 
of  bis  property,  to  which  any  of  his  younger  children  should 
in  that  event  become  entided;  if  he  died  intestate,  the 
same  rule  was  to  be  observed;  and,  in  estimating  the  share 
to  which  any  younger  child  would  under  those  circum- 
stances be  entitled,  advancements,  made  in  his  lifetime, 
would  necessarily  be  brought  into  computation.  ^^  In 
that  event,"  is  equivalent  to,  ^^  if  he,  Patrick  Black, 
should  happen  to  die  intestate,  or  if  he  should  omit  to 
make  such  provision  for  the  parties  interested  under  the 
settlement  as  had  been  previously  stipulated  for."  The 
Vice-Chancellor  has  considered  it  as  synonymous  with 
"upon  his  death ;"  a  construction  which  is  not  conform- 
able either  to  the  strict  import  of  the  words,  or  to  their 
ccmnection  with  the  preceding  words. 


1827. 


Besides,  the  construction  adopted  by  the  decree  ren- 
ders the  two  branches  of  the  covienant  inconsistent;  for, 
by  the  first  branch,  Mrs.  Formln/s  portion  is  to  be  made 
equal  to  what  acny  younger  child  shall  become  entitled 
to  on  the  death  of  the  survivor  of  the  settlor  and  his 
wife ;  and  by  the  second  branch,  it  is  to  be  equal  to 
what  such  a  younger  child  shall  become  entitled  to  on 
the  death  of  the  settlor.  The  death  of  the  settlor,  and 
the  death  of  the  survivor  of  die  setdor  and  his  wife,  are 
quite  distinct  events. 


In  ascertaining  the  amount  of  the  advancements  to 
the  younger  children,  those  which  were  made  prior  to 
the  dato  of  the  setdement  must  be  taken  into  account, 
as  well  as  those  which  were  made  afterwards.  If^ 
however,  the  Court  should  think  that  the  contract  was 
merely  prospective,  and  that  the  account  is  to  be  con- 
fined to  subsequent  advancements,  then  the  1400/.,  which 
was  setded  by  the  father  at  the  time  of  the  marriage, 
most  be  excluded  from  the  computation. 

Mr. 
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1827*  Mr.  Pefjfi  and  Mr.  Tirmey^  for  some  of  the  De* 

fendaots. 

The  decree  reads  the  words  of  the  first  branch  of  the 
covenant  in  their  natural  sense,  and  in  their  actual  ordto 
and  connection:  the  appeal  calls  upon  the  Court  to 
change  the  structure  of  the  sentence  altogether,  in  order 
to  effect  an  intention  which  is  nowhere  expressed  in  the 
instrument.  The  settlor  meant  to  bind  himself  only  as 
to  the  disposition  of  his  property  at  his  death:  his 
dominion  over  it  during  his  life  was  to  remain  un- 
controlled and  unfettered.  He  might  hare  given  his 
whole  fortune  to  strangers ;  upon  the  marriage  of  any 
of  his  younger  children  he  might  have  assigned  the 
whole  of  it  to  trustees  for  the  benefit  of  the  husband  or 
wife  of  that  child  and  their  issue.  There  is,  therefore^ 
no  ground  for  alleging  that  his  power  of  disposiUon 
during  his  life,  either  to  his  younger  children  or  to  any 
other  person,  was  intended  to  be  restrained.  The  pur- 
pose of  the  parties  was,  to  secure  to  Mr.  and  Mrs. 
Formby^  at  the  death  of  the  settlor,  a  share  of  his  fortune 
equal  to  what  any  other  of  his  younger  children  should 
then  become  entitled  to. 

Mr.  Koe^  for  other  Defendants,  cited  Jones  v.  Mar^ 
tin  (a),  Lewis  v.  MadocJcs  (6),  Fortescue  v.  Hennah  (c), 
Cochran  v.  Graham,  {d) 

The  Lord  Chancellor. 

According  to  my  present  impression,  the  wordff  ^'  to 
take  effect  on  thd  death  of  the  surviror  of  himself  and 
his  present  wife,''  notwithstanding  their  position  at  the 
end  of  the  first  branch  of  the  covenant,  ought  to  be  read 
Q&  if  they  stood  before  the  words  ^^  as  he  shall  by  his 

win 

(a)  3  AnUr,  882.  (c)  19  Ftff.«7. 

(A)  %Vet.l50.  {d)  19  Fes.  65. 
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will^or  otherwise  give  to  any  of  his  younger  children.''  18S7. 

Then,  the  meanuig  of  the  next  part  of  the  covenant  is  )Villi« 

dear  and  distinct;  and  there  is  nothing  in  the  latter  ^  v. 
part  of  the  covenant  to  vary  that  construction. 


Black* 


JTie  Lord  Chancellor.  1828. 

Dee, 
Upon  the  marriage  of  Richard  Formly  with  Miss 

Biack^  the  daughter  o(  Patrick  Black,  1400/.  was  settled 

by  the  lady*s  father  upon  the  husband  and  wife,  and 

upon  the  issue  of  the  marriage ;  and  in  the  settlement 

was  contained  a  covenant,  upon  the  construction  of  which 

the  present  question  arises.     The  covenant  is  in  these 

words*— *' And,  for  the  considerations  aforesaid,  the  said 

Patrick  Black  doth  hereby  for  himself,  his  heirs,  exe- 

cators,  administrators,  and  assigns,  covenant,  promise, 

and   agree   to   and  with  the  said   William  Black  and 

Richard  Willis  (who  were  the  trustees),  their  executors 

and  administrators,  in  manner  following ;  that  is  to  say, 

that  he,  the  said  Patrick  Black,  by  his  last  will  and 

testament,  or  otherwise,  shall  and   will   give,   devise, 

bequeath,  or  otherwise  settle  and  secure  to  or  in  favour 

of  the  said  Richard  Forrnby  and  the  said  Margaret,  his 

intended  wife,  and  to  and  for  the  issue  of  the  said 

intended  marriage,  upon  the  trusts  nevertheless  afore- 

sud,  as  full  and  great  a  part  and  share  of  his  estates, 

effects,  and  property,  as  he  shall  by  his  said  will  or 

otherwise  give  or  provide  to  or  for  the  use  of  any  of  his 

ofhcv  younger  child  or  children,  to  take  effect  on  the 

death  of  the  suivWor  cS  himself  and  his  present  wife; 

and,  also,  that  in  case  he,  the  said  Patrick  Black,  shall 

happen  to  die  intestate,  or  omit  to  make  such  provision 

or  bequest  to  the  use  or  in  favour  of  the  said  Richard 

Pormby  and  the  said  Margaret,  his  intended  wife,  and 

to  and  for  the  issue  of  the  said  intended  marriage,  the 

heirSf 
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1827.  Iieirs,  executors,  or  administrators  of  the  said  Pairkk 
Black  shall  and  will  pay  or  cause  to  be  paid  to  the  wM, 
WiUiam  Black  and  Richard  Willisj  or  the  survivor  of 
them,  his  executors  or  administrators,  as  full  and  greit 
a  part  and  share  of  the  estates,  effects,  and  property  of 
the  said  Patrick  Blacky  as  or  to  which  his  yoongor 
child  or  children  shall  in  that  event  become  entitled." 

This  covenant  divides  itself  into  two  parts*  In  the 
course  of  the  argument  it  was  so  divided  and  so  con- 
sidered ;  and  it  was  so  divided  and  so  considered  by  the 
Vice-Chancellor  on  both  occasions,  when  he  gave  his 
judgment*  The  first  question  is  as  to  the  meaning  of 
the  former  part  of  the  covenant.  In  substance  it  is  this— 
that  the  father,  for  the  considerations  aforesaid,  stipulatei^ 
that  he  will  give  to  the  parties  to  the  marriage,  and  to 
their  issue,  by  his  last  will  or  otherwise,  as  large  a  pitH 
'  portion  of  his  property,  as  he  shall,  by  his  last  will  or 
otherwise,  give  to  any  of  his  younger  children,  to  take 
effect  on  the  death  of  the  survivor  of  himself  and  his  then 
present  wife;  and  the  question  on  this  part  of  the  instnh* 
roent  is,  as  to  the  true  construction  of  the  words  '*  to  take 
effect  after  the  death  of  himself  and  his  present  wife." 

In  reading  this  part  of  the  covenant,  I  have  rested  on 
the  conclusion  which  I  originally  formed,  that  those 
words  relate  entirely  to  the  first  clause  of  this  part  ol 
the  covenant,  and  that,  in  point  of  fact,  the  true  con- 
struction is  this  —  ^  that  I,  the  settlor,  will  give  to  the 
parties  to  the  marriage,  and  to  their  issn«>  ao  much  oi 
my  property,  (that  gift  to  take  effect  at  the  death  of  tlia 
survivor  of  myself  and  wife),  as  I  shall  give  to  any  of  my 
younger  children  by  my  will  or  otherwise.'  It  was  con- 
tended in  the  argument,  that  these  words  "  to  take  eflbisl 
at  the  death  of  himself  and  his  present  wife,"  applied  to 
both  clauses  in  this  part  of  the  covenant    In  that  case 

the 
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the  covenant  would  be  read  thus:  "  I  will  give,  by  will  1827. 
or  otherwise,  to  the  parties  to  the  marriage,  and  to 
tbeir  issue,  as  great  a  part  of  my  property,  that  gift  to 
-take  efiect  on  the  death  of  myself  and  my  present  wife, 
as  I  shall,  by  will  or  otherwise,  give  to  any  pf  my  younger 
children,  to  take  effect  upon  the  death  of  the  survivor  of 
mysdf  and  my  present  wife.'' 

I  think  the  latter  interpretation,  which  has  been 
adopted  by  the  court  below,  is  not  reconcileable  with 
the  obvious  purposes  of  this  deed,  or  the  language  of 
the  covenant.  Suppose  a  disposition  was  made  by 
Patrick  Black  in  favour  of  any  of  his  younger  children, 
to  take  effect  upon  the  death  either  of  him,  Patrick 
Blackf  or  of  his  wife ;  that  would  be  a  case  not  provided 
ibr  by  the  covenant,  if  the  construction  put  upon  it  by 
the  Vice-Chancellor  be  a  sound  interpretation;  and* 
under  such  circumstances,  the  parties,  who  were  in- 
tended to  take  a  benefit  under  this  covenant,  would  have 
no  claim.  I  think,  therefore,  that  the  words  ^^  to  take 
eflkct  on  the  death  of  the  survivor  of  himself  and  his 
present  wife,"  relate,  in  point  of  construction,  to  the  - 
time  when  the  gift  to  the  parties  to  the  marriage,  and  to 
their  issue,  is  to  take  effect,  and  that  the  first  part  of  the 
covenant  is  free  from  all  reasonable  doubt. 

Upon  the  supposition  that  the  first  part  of  the  cove- 
nant was  ambiguous,  the  end  of  the  latter  part  of  the 
covenant  was  called  in  for  the  purpose  of  putting  a  con- 
struction on  it;  and  I  now  direct  my  attention  to  the  latter 
port  of  the  covenant  to  see  whether,  even  assuming  the 
former  part  to  be  ambiguous,  the  construction,  which  was 
pot  on  the  latter  part  of  the  covenant,  with  a  view  of  re- 
moving the  ambiguity,  is  the  correct  construction.  The 
worda  are^ — **  and  also,  that  in  case,  he,  the  said  Patrick 

Vol.  LV.  N  Black, 
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1827*  Blackf  shall  happen  to  die  intestate,  or  omit  to  make 
sach  provision  or  bequest  to  the  use  or  in  &vour  of  the 
said  jRicAard  Farmby  and  the  said  Margaret^  his  intended 
wifet  and  to  and  for  the  issue  of  the  said  intended 
marriage,  the  heirs,  executors,  or  administrators  of  the 
said  Pairick  Black  shall  and  will  pay  or  cause  to  be 
paid  to  the  said  William  Black  and  Richard  Willis^  or 
the  survivor  of  them,  his  executors  or  administrators,  as 
full  and  great  a  part  and  share  of  the  estates,  effects, 
and  property  of  the  said  Pairick  Blade  as  or  to  which 
his  younger  child  or  children  shall  in  that  event  become 
entitled." 

Now  what  is  the  meaning  of  the  words,  ^  shall  in 
that  event  become  entitled?"  The  stipulation  is  thb-^ 
that,  in  case  Patrick  Black  shall  die  intestate,  or  shall 
omit  to  make  that  disposition  of  his  property  which  he 
has  stipulated  he  shall  make,  then  the  parries,  interested 
under  the  settlement,  are  to  have  a  claim  upon  his  hein 
and  representatives  for  compensation  out  of  his  pro* 
perty ;  and  the  compensation  is  to  consist  of  ^^  as  full  and 
great  a  part  and  share  of  the  estates,  effects,  and  proper^ 
of  the  said  Patrick  Blacky  as  or  to  which  his  younger 
child  or  children  shall  in  that  event  become  entitled.** 

Now,  *Mn  that  event,"  has  been  supposed  to  mean 
<<  upon  his  death ;"  but  I  apprehend  the  true  meaning 
to  be  this  —  "  in  the  event  of  his  dying  intestate,  or  omtt> 
ting  to  make  the  specified  disposition  of  his  property.** 
<^  In  that  event,"  is  not  to  be  confined  simply  to  the  cir- 
cumstance of  his  death  :  it  is  not  meant  to  be  equivalent 
to  the  words  *'  on  his  death, "  and  is  to  be  referred  to  the 
event  of  his  dying  intestate,  or  without  making  a  will  m 
conformity  to  his  stipulation.  And  in  that  view,  the  wofds 
are  perfectly  reconcileable  with  the  former  part  of  th6 

covenant. 
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eorenant  The  only  difficulty  is  as  to  the  words,  <^  to 
which  his  younger  child  or  children  shall  become  en- 
titled*" Now,  I  apprehend  for  the  purpose  of  ascer- 
taining what  a  younger  child  would  be  entided  to  in 
case  of  intestacy,  the  law  would  have  taken  into  con- 
sideration what  the  party  had  previously  received ;  and 
I  think  that,  in  framing  the  covenant,  it  was  the  inten- 
tion of  Patrick  Black  to  consider  what  the  party  had 
previously  received  in  addition  to  what  he  would  receive 
under  the  will  —  which  satisfies  the  words,  **  to  which 
he  shall  in  that  event  become  entitled." 


1827. 


Under  these  circumstances,  I  concur,  not  with  the 
second,  but  with  the  first,  decree  of  the  Master  of  the 
Kolls,  except  only  that  in  one  point  the  first  decree 
ought  to  be  varied  :  for  the  language  of  the  settlement 
b  every  where  prospective ;  the  arrangement  of  the  pro- 
perty is  to  be  prospective  from  the  period  of  the  settle- 
ment, and  is  not  to  include  any  disposition  of  property 
anterior  to  that  period.  Nothing,  therefore,  must  be 
taken  into  the  account,  except  advances  made  by  Patrick 
Black  subsequent  to  the  date  of  the  settlement.  The 
1400^,  included  in  the  settlement,  must  not  be  taken  into 
the  account  That  portion,  which  was  advanced  on 
the  occasion  of  the  marriage,  comes  within  the  spirit  of 
the  covenant ;  and  there  is  nothing  in  the  terms  of  the 
oovoiant  to  exclude  it. 


I  ought  to  mention,  with  respect  to  the  words  in  the 
&rst  part  of  the  covenant,  *'  to  take  eflfect  on  the  death  of 
the  snnrivor  of  himself  and  his  present  wife,"  that  there 
appears  to  have  been  so  much  difficulty  in  bending  them 
to  the  interpretation  put  upon  the  covenant  by  the 
Master  of  the  Rolls  in  the  second  decree,  that  those 
words  have  been  entirely  altered  in  that  decree^  and  for 
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them  there  have  been  substituted  the  words,  **  upon  his 
death  or  upon  the  death  of  his  wife."  It  was  found  that 
the  words  in  the  covenant  must  be  altered,  in  order  to 
support  the  decree  which  has  been  pronounced. 


liov.  23. 

Where  there 
is  a  fair  and 
substantial 
question  to  be 
argued  on 
appeal,  the 
decree  may  be 
varied  as  to 
costs,  though 
affirmed  in 
every  other 
point ;  but  it 
will  not  be 
varied  as  to 
costs,  where 
the  point, 
which  is  pre- 
sented as  the 
ground  of 
appeal,  has  no 
substance. 


A.TTORNEY-GENERAL  v.  BUTCHER. 

^^N  an  appeal  from  a  decree  of  the  Master  of  the 
^^^  Rolls,  which  directed  costs  to  be  paid  bj  the 
Defendants,  the  Lord  Chancellor  was  of  opinion  that 
there  was  no  ground  for  varying  the  order  in  the  prin- 
cipal point  complained  of.  But  the  Appellants  con- 
tended, that,  even  if  the  substantial  part  of  the  decree 
was  right,  the  circumstances  of  the  case  were  such  that 
costs  ought  not  to  have  been  given  against  the  Defend- 
ants ;  and  though  they  could  not  have  appealed  on  the 
ground  of  costs  being  improperly  given,  yet,  as  there  was 
an  appeal  on  another  point,  the  decree,  though  not 
varied  in  that  other  point,  ought  to  be  rectified  in  the 
direction  as  to  payment  of  costs. 

Mr.  Bluntf  for  the  Appellants. 

In  Turner  v.  Turner  *  (a)  the  bill  was  dismissed  with 
costs ;  the  cause  was  re-heard  merely  on  the  question 

of 

(a)  2  Eg.  Ab.  258,  pL  18, 


*  In  that  case  the  bill  was  filed 
in  the  name  of  an  infant;  an 
issue  had  been  directed,  in  which 
the  defendant  prevailed ;  the  next 
friend  then  died ;  the  infant  at- 
tained his  age,  but  did  not  pro- 
ceed in  the  suit,  and  the  de- 
fendant brought  it  to  a  hearing 
on  the  equity  reserved,  when  it 


was  dismissed  with  costs.  Hie 
question  on  the  re-hearing  was^ 
whether  the  Court  could  give 
costs  against  a  plaintiff*,  in  whose 
name  a  suit  had  been  conducted 
during  his  infancy,  but  who  had 
not  taken  any  ^proceedings  in  it 
after  he  became  an  adult. 
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of  costs ;  and  the  final  decree  was,  that  the  bill  should 
be  dismissed  without  costs.  Decrees  may,  on  appeal, 
be  varied  as  to  costs,  though  affirmed  on  every  other 
point,  (a)  Squire  v.  Pers/iall  (i),  Piti  v.  Page  (c),  Wickett 
V.  Rdhf  {d)j  Maguire  v.  Madden,  {e) 
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Attorney- 
General 

V. 
BlTTCHEE. 


The  Lord  Chancellor. 

The  rule  is,  that  you  cannot  appeal  for  costs  alone. 
But  if  a  party  appieals,  having  a  substantial  ground  of 
appeal,  and  a  fair  question  to  agitate,  and  brings  in  the 
question  of  costs  along  with  it,  he  may  succeed  with 
respect  to  the  costs,  though  he  does  not  succeed  on  the 
substantial  ground  of  appeal.  But  if  a  point  is  brought 
forward  as  a  ground  of  appeal,  which,  on  the  slightest 
consideration,  appears  to  have  no  substance,  it  would  be 
too  much  to  vary  the  decree  as  to  costs.  A  point  is  not 
to  be  put  forward  as  a  ground  of  appeal  merely  for  the 
purpose  of  covering  an  appeal  on  the  question  of  costs. 
I  consider  this  to  be  in  substance  an  appeal  for  costs 
only ;  I  must,  therefore,  refuse  to  vary  the  decree  as  to 
costs. 

Appeal  dismissed  with  costs. 


(a)  See  Beames  oti  Costs,  189 — 
194. 
(6)  «  Bro.  P.  a  3964 


(c)  1  Bro.  P.C.I. 
{(l)  1  Bro.P.C,5S6. 
(e)  1  Bro.  P,  C,  393. 
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Nov.  26, 
Dec,  13. 

Under  a  com- 
mission of 
lunacnr,  the 
jury  K)und, 
''that  the  party 
is  not  a  luna- 
ticy  but  that, 
partly  from 
paralysis  and 
partly  from 
old  age,  his 
memory  is  so 
much  impair- 
ed as  to  ren- 
der him  in- 
competent to 
themana^ 
jnent  of  his 
afiairs,  and, 
consequently, 
of  unsound 
mind,  and 
that  he  has 
been  so  for 
the  term  of 
two  years  last 
past:"-— The 
inquisition  was 
quashed,  and 
a  new  com- 
mission was 
ordereil  to 
issue. 


In  re  HOLMES. 

TTNDER  a  commission  of  lunacy,  which  had  i 
against  Mr.  Holmes^  the  jury  found  "that  the 
William  Holmes  is  not  a  lunatic,  but  that,  partly 
paralysis  and  partly  from  old  age,  his  memory  is  so  i 
impaired,  as  to  render  him  incompetent  to  the  mai 
ment  of  his  affairs,  and  consequently  of  unsound  i 
and  that  he  has  been  so  for  the  term  of  two 
last  past." 

Upon  this  finding,  a  petition  was  presented  b 
daughter  and  only  child  of  the  alleged  lunatic  ft 
appointment  of  a  committee. 

A  cross  petition  was  presented  in  the  name  of 
Holmes^  but  in  reality  by  his  wife,  praying  that  tl 
quisition  might  be  quashed. 

Mr.  Home  and  Mr.  Wright^  for  the  supposed  lui 

This  verdict  is  no  answer  to  the  inquiry  whid 
jury  were  directed  to  make.  The  only  factf  n 
the  jury  have  found,  is,  that,  partly  from  paralysi 
partly  from  old  age,  Mr.  Holmes's  memory  i 
much  impaired,  as  to  render  him  incompetent  t« 
management  of  his  affairs.  In  Bamsley's  caai 
and  in  Cranmer's  case  (i),  a  similar  finding  was  de 
insufficient.  The  defect  is  not  cured  by  the  ad< 
of  the  clause,  "  and  consequently  of  unsound  mi 
for  these  words  are  not  a  distinct  and  independent 


(a)  5Atk,\e^, 


{b)  12  Fes,  445. 
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ing,  but  merely  express  an  inference  which  the  jury        1827. 
have  drawn  from  the  fact  which  they  had  previously     "^ '~-      ' 
found.     The  statute  de  prerogativa  regis  and  the  old.     Holmes. 
authorities  shew,  that  persons  in  the  situation,  in  which 
this  gendeman  appears  to  be,  were  not  intended  to  be 
the  objects  of  a  commission  of  lunacy. 

The  Lord  Chancellor. 

It  is  not  necessary  to  go  back  to  old  authorities. 
We  have  the  law,  as  it  is  now  to  be  administered, 
dearly  expounded  by  Lord  Eldofi  in  Bidgwai/  v.  Dar- 
win, {a)  "  I  have  reason,"  says  Lord  Eldon^  **  to  believe, 
the  Court  did  not,  in  Lord  Hardwick^s  time,  grant  a 
commission  of  lunacy  in  cases  in  which  it  has  been  since 
granted.  Of  late  the  question  has  not  been,  whether  the 
party  is  absolutely  insane ;  but  the  Court  has  thought 
itself  authorised  (though  certainly  many  difficult  and  de- 
licate cases  with  regard  to  the  liberty  of  the  subject  occur 
upon  that)  to  issue  the  commission,  provided  it  is  made 
out  that  the  party  is  unable  to  act  with  any  proper  and 
provident  management,  liable  to  be  robbed  by  any  one, 
under  that  imbecility  of  mind  not  strictly  insanity,  but, 
as  to  the  mischief,  calling  for  as  much  protection  as 
actual  insanity."  He  adds  —  *^  Finding,  when  I  came 
bere^  a  course  of  cases  establishing  this  authority,  and 
feeling  a  strong  inclination  to  maintain  it,  or  that  the 
legislature  should  take  measures  to  preserve  persons  in 
a  state  of  imbecility,  laying  them  as  open  to  mischief  as 
insanity;  till  those  decisions  are  reviewed,  I  will  not 
alter  them."  The  law,  thus  stated  by  Lord  Eldon,  has 
been  acted  upon  for  years :  it  has  been  acted  upon  in 
the  view  of  the  legislature:  the  legislature  has  not 
thought  proper  to  interpose;  and  we  must,  therefore, 
take  the  law  to  be  as  thus  expounded. 

Mr. 

(a)  8  Vet.  G^y  67. 
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1827.  Mr.  Sugderij  Mr.  Phillimorej  and  Mr.  Clinton^  in  sup- 

j^  port  of  the  inquisition. 

Holmes.  Where  the  jury  do  not  find  the  person  to  be  of  un- 

sound mind,  the  inquisition  cannot  stand,  because  no 
traverse  could  be  taken  upon  it.  If  the  finding  here  had 
merely  been,  *^  that  Mr.  Holmes^s  memory  was  so  much 
impaired  as  to  render  him  incompetent  to  the  manage- 
ment of  his  affairs,"  the  case  would  have  been  similar 
to  Ex  parte  Cranmer  {a)  and  Ex  parte  Barnslej/  {b);  and 
it  would  have  been  impossible  for  the  supposed  lunatic,  if 
he  had  chosen  to  traverse,  to  have  taken  issue  on  any 
point,  except  whether  his  memory  was  impaired  in  the 
degree  and  manner  mentioned  in  the  verdict.  But  here 
there  is  a  distinct  finding,  that  Mr.  Holmes  *^  is  of  un- 
sound mind : "  that  distinguishes  the  present  case  from 
the  authorities  which  have  been  cited,  and  tenders  a 
definite  and  proper  issue,  on  which  a  traverse  might  be 
taken. 

T/ie  Lord  Chancellor. 

The  finding  here  is  consequential,  and  the  impaired 
memory  of  this  gendeman  is  the  foundation  of  it.  The 
jury  state  one  of  the  effects  or  consequences  of  unsound- 
ness of  mind,  and  they  thence  draw  the  conclusion  of 
unsoundness.  Where  a  jury  state  their  premises  and 
draw  their  conclusion,  and  Uiat  conclusion  docs  not 
necessarily  follow  from  the  premises  which  they  states 
we  must  not  take  the  conclusion  as  a  finding  by  itself. 

Mr.  Sugden  continued.  If  the  jury  had  not  drawn 
the  conclusion,  it  might  have  been  improper  for  the 
Judge  to  have  drawn  it ;  because  it  is  in  the  hands  of 
the  jury  that  the  constitution  of  the  country  has  placed 
the  power  of  determining  on  soundness  or  unsoundness  of 
mind.  Though  the  conclusion  mny  not  follow  necessarily 

irom 
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from  the  premises,  it  is  unquestionably  a  conclusion  which  1 827. 

may  be  fairly  drawn :  the  jury,  having  the  whole  evidence  -_ ' 

before  them,  have  chosen  to  draw  it ;  and  the  Court  will  Holmes. 
act  upon  the  conclusion  to  which  they  have  come. 

It  is  impossible  to  mistake  what  the  object  of  the  jury 
was.  Tliey  wished  to  find  that  he  was  of  unsound  mind, 
so  as  to  render  him  a  fit  object  for  the  protection  of 
this  Court ;  at  the  same  time,  they  wished  to  negative 
that  species  of  unsoundness  commonly  called  lunacy. 
Their  anxiety  was  to  point  out  the  nature  and  origin 
of  the  mental  unsoundness  under  which  this  gentleman 
labours. 

Mr.  HomCf  in  reply. 

The  Lord  Chancellor. 

I  think  it  unsafe  that  this  verdict  should  stand.  The 
finding  here  is  very  similar  to  what  was  found  in  Cran^ 
mer's  case,  (a)  There  the  verdict  was,  "  that  Henry 
Crantner  is  so  far  debilitated  in  his  mind  as  to  be 
incapable  of  the  general  management  of  his  affairs.'' 
What  did  Lord  Erskine  say  on  that  occasion  ?  ^^  How 
can  I  tell,  what  is  so  far  debilitated  in  his  mind,  as  not 
to  be  equal  to  the  general  management  of  his  affairs  ? 
Suppose  he  was  a  farmer,  and  his  understanding  was  so 
fiu*  debilitated  that  he  could  not  manage  his  farm, 
though  competent  to  common  purposes."  What  are 
the  affairs  to  the  management  of  which  he  is  incom- 
petent? Those  affairs  may  be  of  such  a  nature,  that  a 
certain  degree  of  impairment  of  memory  may  render 
him  incompetent  to  the  management  of  thcin,  and  yet 
he  may  not  be  of  unsound  mind. 

(a)  12  Vet.Ai5, 
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Here  the  jury,  having  merely  found  generally,  tbat, 
partly  from  paralysis  and  partly  from  old  age,  this 
gentleman's  memory  is  so  much  impaired  as  to  render 
him  incompetent  to  the  management  of  his  affairs,  go  oo 
to  say,  *<  and  consequently  he  is  of  unsound  mind."  I 
am  not  satisfied  that  the  consequence  follows  neces- 
sarily from  these  premises ;  and,  unless  I  were  satisfied 
that  the  consequence  does  follow  necessarily,  I  cannot 
allow  the  verdict  to  stand. 


A  new  commission  must  issue. 


Dee.  15. 

The  Court 
will  protect 
the  property 
of  a  supposed 
lunatic  in  the 
intenral  be- 
tween the  pre- 
■enthigof  a 
petidon  for  a 
commission  of 
lunacy,  and 
the  finding  of 
the  jury;  but 
it  will,  at  the 
same  time, 
take  care,  that 
ample  means 
for  resisting 
the  commis- 
sion be  fur- 
nished to 
those  who  act, 
in  the  inouiry, 
on  the  alleged 
lunatic's 
behalf. 


A  few  days  afterwards  a  petition  was  presented  in  the 
name  of  Mr.  Holmes^  stating  that  the  parties,  who  had 
applied  for  the  commission  of  lunacy,  had  caused  a 
distringas  to  be  issued  out  of  the  Exchequer,  by  which 
he  was  deprived  of  the  disposal  of  stock  standing  in 
his.  name ;  and  that  they  had  also  given  notice  to  bis 
tenants  not  to  pay  the  rents  to  him  or  his  agents. 
The  prayer  was,  that  they  might  be  directed  to  with* 
draw  their  notices,  and  might  be  restrained  from  inter- 
meddling with  his  property ;  and  that  such  order  as  was 
just  might  be  made  with  respect  to  the  distringas. 

Mr.  Home  in  support  of  the  petition,  contended,  that, 
until  Mr.  Holmes  was  found  a  lunatic,  neither  the  Court 
nor  any  individual  had  a  right  to  interfere  with  him  in 
the  disposition  of  his  property.  The  measures,  which 
had  been  adopted,  would  deprive  him  of  the  means  of 
effectually  resisting  the  new  commission. 


Mr.  Sugden,  contra. 

We  have  not  applied  for  the  aid  of  the  jurisdiction  in 
lunacy  to  protect  the  property  of  Mr.  Holmes,  though 


we 
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we  have  an  unquestionable  right  to  do  so;  for,  the        1827. 
moment  a  petition  is  presented  in  lunacy,  the  Great  Seal     "^    _"  —' 
will  take  care  that  the  property  of  the  alleged  lunatic  is      Holmes. 
not  wasted  during  the  interval  which  may  elapse  before 
the  result  of  the  inquisition  is  ascertained.     Circum- 
stances  have  occurred  in  this  case  which  shew  that, 
unless  precaution  be  taken,  the  fortune  of  the  lunatic 
will  suffer  greatly  by  the  proceedings  of  those  who  have 
possession  of  his  person,  and  use  his  name  for  their 
own  purposes.     The  Court,  therefore,  will  not  interfere 
to  prevent  us  from  taking  the  best  precautions  we  can ; 
it  ought  rather  to  assist  us.     We  have  no  wish  to  de- 
prive those,  who  resist  the  commission,  of  the  pecuniary 
means  which  may  be  fairly  wanted  for  that  purpose. 

The  Lord  Chancellor. 

It  is  absolutely  necessai^  that  the  friends  of  Mr. 
Holmes  should  have  the  pecuniary  means  of  resisting 
the  commission ;  but,  at  the  same  time,  his  fortune 
must  be  preserved  from  all  improper  interference.  It 
b  the  duty  of  the  Court  to  protect  his  property.  The 
best  course  will  be  for  the  parties  to  make  some  arrange- 
ment, by  which,  while  ample  means  for  conducting  the 
inquiry  are  furnished,  the  property  will  remain  secured. 

There  will  be  no  objection,  on  the  part  of  those  who 
prosecute  the  commission,  to  withdraw  the  notices  to  the 
tenants ;  and  the  amount  of  the  rents  will  probably  be 
sufficient  for  the  purposes  of  Mr.  Holmes^  or  those  who 
act  in  his  name.  If  that  will  be  suiBcient,  I  certainly 
think  it  better  that  the  money  in  the  funds  should  not  be 
touched,  unless  it  is  wanted  for  some  particular  purpose. 


On  the  inquisition  held  under  the  second  commission, 
tbe  jury  found  that  Mr.  Holmes  was  of  unsound  mind. 
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Nov.  26.  ^^  P^^^  PA  LMER  in  re  D ANIELL. 

The  Court  T^  ^^^  proceedings  on  a  petition  in  tlie  matter,  an 
^ill  decide,  in  -»-  aiBdavit  had  been  made,  setting  forth  and  verifying 
stance,  on  al-    a   shorthand   writer's   note   of   a   trial   at   Nisi  Prius 

l^ed  imper-  between  parties  who  were  not  the  same  as  the  parties 
tinence  in  am-  ^  ^  *^ 

davits  sworn  to  the  petition,  but  which,  it  was  alleged,  involved  the 
where  the* im^  same  point  as  was  raised  on  the  petition,  and  depended 
pertinence  is    on  similar  circumstances.   A  petition  was  now  presented, 

that  there      '  P^'ayi^g  that  the  aiBdavit  might  be  taken  off  the  file  as 

would  be  no-    impertinent, 
thing  gained, 
in  point  of 

convenience,         jj,  support  of  the  application  it  was  contended,  that 

by  directing  a  *  *^         .  '^'^ 

reference  to      the  facts  mentioned  in  the  affidavit  could  not  be  evi- 

An^davit   ^^"^®  between  the  parties  to  the  petition,  and,  there- 
verifying  a        fore,  as  the  affidavit  was  wholly  immaterial,  the  Court 

writers  notes   would  at  once  order  it  to  be  taken  off  the  file, 
of  a  trial  at 

which  involv-       It  was  objected  that  the  application  was  irregular,  for 

ed  the  same  ^|jg  proper  course  was,  to  have  the  affidavit  referred  to 
question  as  is     ,      I^*  «      .  .  ,    .  «  .  . 

raised  on  a       the  Master  for  impertmence ;  and  that  reierence  might 

petition  in  ^^  j^^^  ^g  ^  matter  of  course.  The  statements  contained 
bankruptcy,  is 

wholly  iniper-  in  the  affidavit  were  such  as  it  was  fitting  and  even 
^'°®°  '  necessary  to  bring  under  the  consideration  of  the  Court, 

and,  therefore,  they  could  not  be  impertinent. 

Sir  Charles  Wetherell^  in  reply,  denied  that  it  was  a 
matter  of  course,  either  in  bankruptcy  {a)  or  lunacy,  to 
refer  petitions  and  affidavits  for  impertinence.     In  Lord 

Portsmotdh^s 


(«)  Ex  part f  Si}fipso»y  1.5  J't's.  476. 
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PortsmoutKs  case.  Lord  Eldon  stated,  that  it  would  be  a 
most  mischievous  thing,  if  a  petition,  addressed  to  the 
person  holding  the  Great  Seal,  which  it  is  the  duty  of 
that  person  to  read,  might,  as  a  matter  of  course,  be 
referred  to  the  Master  for  impertinence. 
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Ex  parte 
Palmer 

in  re 
Daniell. 


JTie  Lord  Chancellor. 

As  the  impertinence  complained  of  here  depends  on 
a  simple  point,  the  Court  can  judge  of  it  in  the  first 
instance;  and  there  would  be  neither  use  nor  con- 
Tenience  in  sending  it  to  the  Master. 


The  affidavit  could  not  be  read  as  evidence  between 
the  parties  to  the  petition.  The  matter  contained  in  it 
can  be  used  only  as  precedent,  and  not  as  evidence ;  and 
a  precedent  is  never  verified  by  affidavit.  I  shall  order 
the  affidavit  to  be  taken  off  the  file;  and  the  parties, 
who  filed  it,  must  pay  to  the  petitioner  the  costs  of  it 
and  of  the  application. 


Sir  Charles  WethereU^  Mr.  Home^  Mr.  Sugden^  Mr. 
Treslcvey  and  Mr.  Montagu,  were  for  the  different 
parties. 
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2)«,.  8.  HUGHES  V.  BIDDULPH. 

A  Defendant  HPHE  Defendant  had  admitted  in  ber  answer,  that  she 
^Ll!!^^  ^^^  ^"  ^^^  possession  various  papers  and  letters 

fffoducepa-  relating  to  the  matters  of  the  suit,  but  submittedf 
P®"^g^°"  without  assigning  any  specific  reason,  that  she  was 
tiS  communi-  not  bound  to  produce  them.  A  list  of  them  was 
SIS^  h^       set  forth  in  the  schedule.     The  Vice-Chancellor  had 

and  his  soli-      made  the  usual  order  for  their  production. 

dtoryorbe* 

tween  his 

country  soli-  An  affidavit  was  subsequently  made,  that  many  of  the 
town  solicitori  papers  and  letters  were  communications  which  had  passed 
made  in  the  between  her  and  her  country  solicitor,  Mr.  Douglas^  or 
solicitor  and  her  town  solicitor,  Mr.  Williams^  or  between  Mr.  Douglas 
^e^romss^  and  Mr.  Williams ;  and  upon  that  affidavit  a  motion  was 
ofthesuit,or  made  to  discharge  so  much  of  the  order  of  the  Vice- 
to  it,  previous  Chancellor  as  compelled  the  production  of  those  com- 
to  iu  com-       munications.     Douglas  and  Williams  were  not  only  her 

solicitors,   but  acted   as   her  agents  generally  in  the 

management  of  her  affisiirs. 

Mr.  Temple  and  Mr.  Pemberton^  for  the  motion. 

Confidential  communications  between  a  client  and  her 
solicitor  ought  to  be  protected.  ^^It  is  much  to  the 
credit  of  the  defendant,"  says  Lord  Alvanley  [a)  "  to 
have  stated  all  this  evidence  from  his  confidential  letters; 
otherwise  I  do  not  know  how  the  Plaintiff  could  have 
compelled  him  to  produce  them."     Croniack  v.  Heath^ 

caie^ 

(a)  3  Ves.  179. 
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me{a)^  Gardiner  v.  Mason  (b\    Wright  v.  Mayer  {c\ 
Jikyns  v.  Wright  (d),  Evans  v.  Richard,  {e) 

Mr.  Sugden  and  Mr.  Jacobs  contra^ 

It  has  been  determined  in  the  House  of  Lords,  that  a 
party  is  bound  to  produce  even  a  case  which  has  been 
laid  before  counsel  for  their  opinion.  If  such  a  docu- 
ment as  that  must  be  produced,  why  should  commu- 
nications between  the  Defendant  and  her  solicitor  be 
protected  ?  Dotiglas  and  Williams  are  her  agents,  as 
well  as  her  solicitors ;  and  they  were  her  agents  in  the 
Tery  matters  which  are  the  subject  of  the  suit.  If 
she  wbhed  to  raise  a  question  as  to  the  production  of 
any  of  the  papers,  she  ought  to  have  distinguished 
those  in  her  schedule :  not  even  in  her  affidavit  has  she 
enabled  the  Court  to  say,  what  the  specific  documents 
are,  which  she  claims  to  have  excepted  from  the  order. 

The  Lord  Chancellor  stated  his  opinion  to  be, 
that  confidential  communications  between  the  Defendant 
and  her  solicitors,  or  between  the  country  solicitor  and 
the  town  solicitor,  made  in  their  relation  of  client  and 
solicitors,  either  during  the  cause  or  with  reference  to  it, 
though  previous  to  its  commencement,  ought  to  be  pro- 
tected ;  but  that  all  the  other  papers  ought  to  be 
produced. 
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Hughes 

V. 
BiDODLFH. 


The  order  made  was  as  follows :  — 

"  His  Lordship  doth  order  that  the  Defendant,  Ckar^ 
htte  Myddleton  Biddulphf  do,  within  a  week  after  ser- 
vice of  the  order,  leave  in  the  hands  of  her  clerk  in 

court 


(a)  2  Brod,  4*  Bing.  4. 
(6)  4  Bro.  C,  C.  479. 
(#)  6  Ves.  980. 


{d)  14  Ves.211, 
{e)  1  SwansL  8. 
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Hughes 

V, 
BlDDULPH. 


court  in  this  cause  the  several  letters,  and  copies  of 
letters,  and  also  the  notes,  documents,  and  writings, 
mentioned  and  set  forth  in  the  schedule  to  the  two 
several   answers   of  the   said   Defendant  filed   in  this 
cause,  and  by  her  said  several  answers  admitted  to  be  in 
her  possession  and  power,  excepting  the  deeds  therein 
mentioned,  and  excepting  such  of  the  said  letters,  copies 
of  letters,  notes,  documents,  and  writings,  as  the  De- 
fendant shall  declare   upon   her   oath   to  have  passed 
between  her  and  Robert  Archibald  Douglas  and  John 
Copner  Williams^  merely  in  the  relation  of  solicitor  and 
client,   and   to   have   passed   in   the   progress   of  this 
cause,   and   with   reference    to    this   cause,   previously 
to  its  being  instituted ;  and  excepting  also  such  of  the 
said  letters,  copies  of  letters,  notes,  documents,   and 
writings,   as   either   the   said  Defendant,   or   the  said 
jR.  A.  Douglas^   shall    declare    upon    her   or   his   oath 
to  have  passed  between  them,  the  said  R.  A.  Douglas 
and  J.  C  WiUiamSy  merely  in  the  relation  of  country 
solicitor  and  town  solicitor,  and  to  have  passed  in  the 
progress  of  this  cause,  or  with  reference  to  this  cause 
previously  to  its  being  instituted,  such  letters,  copies 
of  letters,  notes,  documents,  and  writings,  to  be  par- 
ticularised  and   verified   in   such   affidavits:   and  it  is 
ordered  that  the  said  Defendant  be  at  liberty  to  seal  up 
any  part  of  those  letters,  which  she  upon  her  oath  shall 
declare  do  not  relate  to  any  of  the  matters  in  question  in 
this  cause,"  &c. 
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VENT  t;.  PACEY.  j„^iu 

nnHE  bill  was  filed  for  the  specific  performauce  of  an  A  Plaintiff  is 
-*•    agreement  alleged  to  be  contained   in   a   corre-  ^  the°prc^uc- 

spondence  between  the  parties.  tion  ota let- 

ter, admitted 
by  tfaeDe- 

The  Defendant  by  his  answer  admitted,  that  he  had  fendant  to  be 
.    ..  •         I*  1    .  1  inhispossefl- 

in  his  possession  divers  papers  relating  to  the  matters  gion,  but 

in  question,  among  which  were  several  letters  written  which,  the  De- 
by  him  to  his  solicitor,  Mr.  Jebb»     One  of  these  letters,  was  written  by 
he  stated,  was  written  in  confidence  to  Mr.  Jebb  as  his  jU^or^and*^ 
solicitor,    and    directed   him   to   take   the   opinion   of  directed  the 
counsel   upon   the    question   in   dispute    between    the  ^^the  opi- 

parties  ;  and  he.  insisted  that  he  was  not  bound  to  pro-  nion  of  coun- 
«  sel  upon  the 

duce  It.  craestion  in 

aispute  be- 
tween the  par- 
On  the  coming  in  of  the  answer,  the  Plaintiff  moved  ties. 

for  the  production  of  all  the  papers  which   the   De* 

fendant  admitted  to  be  in  his  possession;  and  the  Vice-         iss^- 

Chancellor  ordered  all  of  them  to  be  produced,  except  *     * 

the  letter  stated  to  have  been  written  in  confidence  to 

Mr.  Jebbj  and  an  opinion  of  counsel. 

The  Plaintiff*  now  moved  before  the  Lord  Chancellor         I8.50. 
for  the  production  of  that  particular  letter. 

Mr.Sptnrier,  in  support  of  the  motion,  contended, 
that,  upon  principle,  it  was  impossible  to  distinguish  the 
production  of  the  instructions  given  by  a  client  to  a 
solicitor  to  lay  a  case  before  counsel  from  the  pro- 
duction of  the  case  itself,  which  the  Court  was  in  the 
constant   habit  of  ordering,  and   had  ordered  in  this 

Vol.  IV.  O  very 
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very  suit.  At  common  law  the  rule  was,  that  no  com- 
munication between  a  client  and  his  attorney  was  con- 
sidered confidiential  and  privileged,  unless  it  were  made 
**  for  the  purpose  of  bringing  an  action  or  suit,  or  related 
to  a  cause  or  suit  existing  at  the  time;"  and  in  the  late 
case  of  Williams  v.  Mundie{a)  that  rule  was  adopted 
and  approved  by  Lord  Tenierden.  Mr,  Spurrier  referred 
also  to  the  order  made  in  Hughes  v.  Biddulphj  as  reco|^ 
nizing  the  same  rule  in  equity. 

Mr.  Barber  appeared  to  oppose  the  motion,  (b) 

The  Lord  Chancellor  oxisidered,  that,  as  the  letter 
appeared  to  have  been  written  after  a  dispute  had  arisen 
between  the  parties,  with  a  view  to  taking  the  opinion 
of  counsel  upon  the  matter  in  question,  and  which 
matter  afterwards  became  the  subject  of  the  suit,  the 
production  of  it  could  not  be  enforced ;  and  His  Lord- 
ship  refused  the  motion. 


(a)  1  R^an  4r  Moody,  34. 

{b)  The  argument  and  judgment  are  given  ex  rda/ione  Mr. 
Spurrier. 
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DIMES  V.  SCOTT.  ^'a!' 

April  IS, 

p<  APTAIN  Piercy,  by  his  will,  dated  the  24th  of  A  testator 

September  1801,  bequeathed  all  his  ready  money,  ^duc^ofhjg 

securities  for  money,  and  all  other  his  personal  estate  personal 

and  effects  not  thereinbefore  specifically   disposed  o^  ^^es,  directing 

unto  Jidin  Atkins  and  Johi  Corderoy^  upon  trust  to  conr  ^*'®"l '?  ^"- 
-  •   ,  *^      M.  yen  It  into 

▼ert  the  same  into  money,  and  thereout  to  pay  his  debts  money,  and 
and  funeral  and  testamentary  expenses,  and  to  stand  pos-  i"^e*^.^e  pro- 

,     ^  ceeds  in  go-    ^ 

leased  of,  and  interested  in,  the  residue  of  the  money  to  vemment  or 
aris^  and  be  produced  by  his  estate  and  effects,  in  truslv  of1lhich"h^' 
to  place  out  or  invest  the  same  in  or  upon  government  or  were  to  stand 
real  securities,  as  to  his  trustees  ^should  seem  meet,  and  upon  trust  for 
to  stand  possessed  of  and  interested  in  the  money  so  to  ^'  during  her 

1     .  ,  ,        ,  .  ri        '"*^»  ""4  ■'*^ 

be  mvested  or  placed  out  at  interest,  upon  trust,  alter  her  death,  for 

paying  certain  annuities,  to  pay  the  interest,  dividends,  ^'    '^^^  V^^ 
and   annual    produce    to    his   wife   Mary  during   her  a  share,  which 
life;  and,  after  her  decease,  to  sund  possessed  of  the  had^^wi^/«- 
principal,  in  the  events  which  happened,  in  trust  for  <ikm  loan, 
Elizabeth  fVintersgilly  her  executors,  administrators,  and  tere]"at  i"o/. 

assii'ns;  per  cent.,  to 
remain  for  se- 
veral jears  on  that  security,  during  which  time  they  paid  to  A.  the  interest  at  10/. 
per  cent.,  which  it  yielded  annually ;  and,  the  loan  being  afterwards  paid  oflf^  they 
inyested  the  money  in  the  3  per  cents,  at  a  time  when  the  funds  were  so  low,  that 
the  amount  of  stock  purchased  was  considerably  greater,  than  if  the  conversion 
had  taken  place  at  the  end  of  a  year  from  the  testator's  death  :  Held, 

That  the  tenant  for  life  was  not  entitled  to  the  r.ctual  interest,  which  the  money 
yielded,  while  it  remained  on  the  Indian  securitv,  but  only  to  the  dividends  of  so 
much  3  per  cent,  stock  as  would  have  been  purchased  with  it  at  the  end  of  a  year 
from  the  testator's  death ; 

That  the  trustees  ought  to  be  charged  with  the  whole  of  the  stock  actually  pur- 
diased,  and  all  the  sums  actually  received  in  respect  of  the  Indian  rate  of  interest ; 
•nd  that  they  ought  to  be  allowed  in  their  discharge,  as  payments  to  the  tenant  for 
life,  not  the  sums  which  they  had  in  fact  paid  her,  but  only  a  sum  eoual  to  what  she 
would  have  received  for  dividends,  if  the  money  had  been  transferred  from  the 
hdian  security  and  invested  in  the  3  per  cent,  stork  at  the  ^nd  of  a  year  from  the 
testator's  death. 
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1827*  ^     assigns;  and  he  appointed  Atkins j  Corderotfj  and  his 
wife  Martfy  executors  of  his  will. 

The  testator  died  on  the  30th  oi  January  1802;  and, 
shortly  afterwards,  his  widow  and  Corderqy  proved  the 
wUI. 

Part  of  Captain  Piera/s  property,  at  the  time  of  his 
death,  consisted  of  a  sum  of  2000/.,  which,  when  in  Cof- 
cutta  in  1799,  he  had  invested  in  a  fund  of  the  Ead 
India  Company,  called  the  Decennial  Loan.  That  loan 
was  irredeemable  for  ten  years  from  the  1st  of  January 
1800 :  it  bore  interest  at  the  rate  of  10/.  per  cent.,  pay^ 
able  annually,  either  in  cash  at  Calcutta  or  by  InUi 
drawn  upon  the  directors  in  London^  and  payable  fifteen 
months  after  date.  The  principal  was  to  be  repaid  at 
the  end  of  ten  years ;  a  power,  however,  being  reserved 
to  the  Company  of  postponing  the  payment  for  one  or 
two  years  longer,  upon  paying,  during  such  additional 
period,  interest  at  either  10/.  per  cent,  or  5/.  per  centi 
according  as  the  payment  was  to  be  made  in  India  or  in 
London,     The  shares  in  the  loan  were  transferable. 

Captain  Piercyj  before  he  left  India,  directed  the  in- 
terest on  his  portion  of  the  loan  to  be  paid  to  him  in 
London, 

The  2000/.,  invested  in  this  loan,  remained  upon  that 
security  till  18 IS,  when  the  principal  was  paid  off  and 
laid  out  in  the  purchase  of  3/.  per  cent  stock.  Cordervy^ 
as  executor  and  trustee,  had,  during  all  this  time,  received 
the  interest,  and  paid  it  over  to  the  widow,  who  had 
intermarried  with  a  Mr.  Scott. 

In  June  1820,  Elizabeth  Winterkill,  and  her  hus^ 
band,  filed  their  bill  against  the  executors  of  Corderoy 

and 
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and  the  widow  of  the  testator  for  an  account  of  his  1827. 
assets.  The  bill  charged,  that  ^'  the  testator's  interest 
in  the  decennial  loan  ought,  as  being  a  beneficial  pro- 
perty,  to  have  been  sold,  or  otherwise  the  interest  ought 
to  have  been  invested  as  principal  money  for  the  benefit 
of  the  testator's  estate ;  and  that  Mary  Scoit  and  Bichard 
Seotty  or  the  personal  representatives  of  Corderoy^  ought 
to  be  charged  with  the  interest  received  by  Corderoy  and 
Mary  Scott  in  respect  of  the  said  loan." 

At  the  hearing,  the  common  accounts  were  directed. 
The  Master  in  his  report  allowed  to  the  executors  of 
Carderoy  the  payments  of  the  interest  on  the  decennial 
loan^  which  Corderqy  had  made  to  Mrs.  Scott j  the  tenant 
for  life  of  the  residue. 

The  Plaintiffi  excepted  to  this  part  of  the  report,  on 
the  ground  that  ^*  Mary  Scott^  being  only  tenant  for 
life  of  the  residue,  was  not  entitled  to  be  paid  the  interest 
upon  the  subscription  of  2000/.  to  the  decennial  loan^ 
to  the  prejudice  of  the  Plaintiff  who  was  the  person 
entitled  to  the  residue  immediately  after  the  death  of 
Maty  Scott  /  but  that  the  interest  upon  the  said  sub- 
scription ought,  as  it  became  due  and  was  received  by 
Cordercyj  to  have  been  considered  and  treated  by  him 
is  part  of  the  general  residue  of  the  testator's  personal 
estate,  and,  as  such,  laid  out  and  invested,  as  directed  by 
the  testator's  will,  during  the  life  of  Mary  Scott,  and  the 
interest  thereof,  when  so  laid  out  and  invested,  paid  to 
her  during  her  life." 

Mr.  Barber,  in  support  of  the  exceptions.  1824. 

The  decisions  pronounced,  and  doctrines  laid  down 
by  Lord  EUon,  in  Gibson  v.  Bott  (a),  Howe  v.  Earl  of 
Dartmouth  (6),  and  Feams  v.  Young  (c),   establish   the 

rule, 

(«)  7  Fet.  69.  (5)  7  Vn,  157.  (c)  9  F«r.549. 
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1827*  rule,  that,  where  a  general  residue  of  personal  property 
is  given  to  one  person  for  life,  with  remainder  over  to 
others,  that  residue  is  to  be  considered  ^  converted 
into  S  per  c^nt.  stock  as  soon  as  it  could  have  been 
so  convened,  and  the  tenant  for  life  is  to  take,  not  the 
actual  profit  which  it  has  yielded  in  its  unconverted 
state,  but  the  dividends  which  would  have  arisen  from 
it,  if  the  conversion  had  taken  place.  The  Court,  the 
first  moment  its  observation  was  drawn  to  the  fiict, 
woiild  not  have  permitted  property  to  be  laid  out  or  to 
remain  upon  such  a  security  as  the  decennial  loan,  where 
the  testator  had  directed  the  residue  to  be  invested  on 
government  securities ;  ^^  but  it  would  immediately  have 
ordered  it  to  be  converted  into  that  which  the  Court 
deems,  for  the  execution  of  trusts,  a  government  security; 
and  what  the  Court  will  decree,  it  expects  from  trustees 
and  executors."  {a)  In  Feams  v«  Youngs  part  of  the  residue 
had,  under  the  articles  of  partnership  into  which  tlie  tet» 
tator  had  entered,  been  continued  to  be  employed,  for 
some  time  after  his  death,  as  capital  in  the  trade  in  which 
he  had  been  concerned ;  and  during  that  period  it  had 
yielded  a  profit  considerably  greater  than  the  common 
rate  of  interest.  The  tenant  for  life  claimed  the  profit 
as  part  of  her  income ;  but  the  Lord  Chancellor  heidy 
that  she  was  entitled  only  to  interest  at  a  given  rate^ 
and  not  to  the  profits  actually  made.  The  present  caae 
is  similar  in  its  circumstances,  and  comes  clearly  within 
the  principle  on  which  that  case  was  decided*  For 
the  purpose  of  ascertaining  the  rights  of  the  tenant  for 
life,  the  decennial  stock  must  be  considered  as  converted 
into  S  per  cent,  stock  at  or  shortly  after  the  death  of  the 
testator ;  and  the  tenant  for  life  can  take  only  the  divi- 
dends, which  such  3  per  c&nu  stock  would  have  yielded. 
The  extraordinary  profit  beyond  that  amount,  which  was 
actually  produced  by  tlie  investment  in  the  decennial 

loan, 

(a)  7  r#«.  150. 
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loan,  is  analogous  to  the  profits  of  the  tnide  in  Feam$  v,        1827. 

Youngy  and  must  be  dealt  with  in  the  same  way.     It  wa4 

a  transient  and  perishable  advantage,  of  which  only  so 

much  goes  to  the  tenant  for  life  as  the  money  would 

have  produced,  if  it  had  been  laid  out  according  to  the 

direction  of  the  testator ;  the  other  part  must  be  added 

to  the  general  residue. 

Mr.  Pembertofii  contra. 

The  executor,  finding  a  portion  of  the  testator's  pro* 
perty  laid  out  in  a  profitable  investment,  suffered  it  to 
remain,  and  paid  to  the  tenant  for  life  the  interest 
Hctually  produced.  The  legatee  in  remainder  might 
have  called  for  the  conversion  of  the  fund  ;  but,  she  not 
having  done  so,  and  the  fund  having  actually  yielded  a 
certain  yearly  interest,  the  tenant  for  life  was  entitled  to 
have  that  interest  paid  to  her.  The  present  case  has 
no  resemblance  to  any  of  the  authorities  which  have 
been  cited :  leaseholds  and  long  annuities  are  a  perishing 
fund ;  they  are  yearly  diminishing  in  value :  every  an« 
nud  payment  consists  partly  of  what  is  truly  a  payifnent 
of  interest,  and  partly  also  of  what  is  a  repayment 
of  capital.  Here  the  principal  was  not  sustaining  any 
diminution. 

Even  if  it  had  been  the  duty  of  the  executors  to  have 
sold  the  decennial  stock,  and  invested  the  money  in  the 
« 8  per  cents.,  it  does  not  follow  that  the  executors  should  be 
made  answerable  for  not  doing  so.  There  is  no  casein 
which  executors  have  been  held  answerable  for  not 
making  that  conversion,  which  the  Court,  if  the  admi* 
nistration  of  the  assets  had  been  thrown  on  it,  would 
have  directed  to  be  made.  **  I  will  not  state,"  says  Lord 
Eldon  (a),  ^'  what  the  Court  would  do,  when  executors 

had 

{a)  7  Yet.  150. 
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1827«  ^     had  not  made  these,  conversions.     That  depends  upon 
many  circumstances." 


Lord  GiFFORD,  Master  of  the  Rolls. 

A^*  19.  One  principle  of  the  Court  is,  that,  where  a  testator 

gives  a  residue  to  a  person  for  life,  with  remainders 
over,  property  comprised  in  that  residue,  being  of  a 
perishable  nature,  so  that  the  corpus  is  becoming  of  less 
value  from  year  to  year,  must  be  converted.  Another 
principle  is,  that,  if  the  residue  comprises  property  of  a 
reversionary  nature,  that  too  must  be  converted.  The 
one  rule  protects  the  remainder-man ;  the  other  protedjs 
the  tenant  for  life.  But  this  is  the  first  case,  where  the 
corpuSf  remaining  imperishable,  has  produced,  for  a 
limited  time,  a  larger  interest  than  it  would  have  yielded^ 
had  it  been  laid  out  in  England.  Here  the  principal 
was  secure ;  but  it  was  lent  out  in  a  foreign  country  at 
a  higher  rate  of  interest  than  could  have  been  obtained 
at  home.  The  question  is,  should  the  excess  of  interest 
thuis  obtained  be  applied  to  increase  the  corpus  of  the 
fund? 

By  the  terms  of  the  decennial  loan  the  securities  are 
transferable,  so  that  it  was  competent  tb  the  executors 
at  any  time  to  have  converted  it  into  money.  At  first  I 
was  struck  with  the  difficulty  and  harshness  of  com- 
pelling executors,  who  find  property  of  their  testator 
lent  out  at  a  higher  rate  of  interest  than  could  be  gottea 
here,  to  invest  it  in  the  3  per  cents.  But,  on  looking  at  the 
cases  of  Fearns  v.  Young  and  Hauoe  v.  Lord  Dartmouth^ 
and  the  strong  language  used  by  the  Lord  Chancellor 
in  deciding  them,  I  think  myself  bound,  though  the 
present  case  is  a  very  hard  one,  to  apply  to  it  the  rule 
which  he  has  laid  down.  I  must  say,  that  these  pay- 
ments to  the  tenant  for  life  were  an  improper  appli- 
cation of  the  trust  monies. 

It 
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It  was  argued,  that,  whatever  might  have  been  the 
rule,  if  the  legatee  in  remainder  had  applied  imme- 
diately, what  the  executors  had  done  could  not  be  con- 
sidered as  a  breach  of  trust,  which  ought  to  afiect  them 
at  this  distance  of  time.  But  the  language  of  this  will 
is  imperative.  The  executors  are  expressly  directed  to 
convert  the  personal  estate  into  money,  which  they  are 
to  invest  in  government  or  real  securities.  It  is  not  left 
to  their  dbcretion  how  they  are  to  act.  There  is  a 
positive  injunction  given  to  them  to  realize  the  property. 
It  was  the  duty  of  the  executors  to  have  sold  this  debt 
due  from  the  East  India  Company,  and  to  have  invested 
the  money  in  the  S  per  cents. ;  then  the  tenant  for  life 
would  have  received  only  the  dividends  which  the  stock 
so  purchased  would  have  produced ;  and  I  must,  there- 
fore^ disallow  (though  reluctantly)  these  payments  to  her, 
so  fiur  as  they  exceeded  the  dividends  on  that  amount  of 
3  per  cent,  stock. 


The  order  made  was  as  follows :  —  ^*  His  Lordship 
held  the  Plaintiff's  said  exception  to  be  good  and  suffi- 
cient, and  doth  therefore  order  the  same  to  stand  and 
be  allowed :  and  his  Lordship  doth  order  that  the 
said  Master  do  review  his  said  report,  as  to  the  said 
decennial  loan.  And  bis  Lordship  doth  declare,  that 
the  testator  John  Wintersgill  Piera/s  subscription  of 
2000^  to  the  decennial  loan,  raised  at  Calcutta^  ought 
to  have  been  sold  upon  the  decease  of  the  testator: 
and  it  is  ordered  that  it  be  referred  to  the  said  Mas- 
ter  to  inquire  what  sum  the  said  2000/.,  subscribed 
by  the  testator  to  the  decennial  loan,  would  have  sold 
for,  one  year  after  the  testator's  death,  and  what  sum  of 
Bank  S/.  per  cent,  annuities  the  money,  which  the  said 
Master  shall  find  the  said  2000/.  subscribed  to  the  said 
decennial  loan  would  have  sold  for,  would  have  purchased, 

if 
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1827*  if  the  same  had  been  sold  by  John  Corderay^  the  executor 
of  the  said  testator,  one  year  after  the  said  testator^a 
death :  and  it  is  ordered  that  the  said  Master  do 
inquire,  how  much  would  have  arisen  from  dividends 
of  such  Bank  S/.  per  cent  annuities,  in  case  the  same 
had  been  purchased  as  aforesaid,  to  the  time  the  said 
testator's  subscription  to  the  said  decennial  loan  was 
paid  off:  and  his  Lordship  doth  declare,  that  the  De- 
fendants, Thomas  JameSy  John  Stanbanky  and  WHUam 
Greenf  the  executors  of  John  Corderoy^  the  executor  of 
the  testator,  are  entitled  to  be  allowed  such  sum  as  the 
Master  shall  find  would  have  arisen  from  dividends  of 
the  said  Bank  3/.  per  cent,  annuities,  as  payments  on 
account." 


.  In  fact,  the  2000/.,  when  paid  off  by  the  'East  India 
Company  in  1813,  had  been  invested  in  the  purchase  of 
3375/.  lOs.  6d.  3  per  cent,  stock,  which  exceeded  by 
826/.  175.  l£/.  the  sum  which  would  have  been  prod uced» 
if  the  conversion  had  been  made  at  the  end  of  a  year 
from  the  testator's  death.  The  Defendants,  therefore^ 
insisted  before  the  Master,  that,  inasmuch  as  the  order 
of  the  Master  of  the  Rolls  had  declared  that  the  sub- 
scription to  the  decennial  loan  ought  to  have  been 
sold  one  year  after  the  decease  of  the  testator,  they 
ought  to  be  charged,  in  their  account  of  the  monies 
come  to  the  hands  of  Corda'oy^  only  with  the  stbck^ 
and  the  dividends  on  the  stock,  which  would  have  been 
produced,  if  the  conversion  had  been  then  made.  The 
Master  was  of  opinion,  that,  under  the  terms  of  the  order 
of  the  19th  of  August^  it  was  not  open  to  him  to  vary 
the  sums  with  which  be  had  charged  them  in  his  former 
report ;  and  he  certified,  that  the  testator's  subscription 
in  the  decennial  loan,  if  it  had  been  sold  on  the  SUt  of 
January  1803,  and  the  proceeds  had  been  invested  in 

the 
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the  SL  per  cents.,  would  have  produced  2548/.  IBs.  6d. 
stock,  whidh,  down  to  April  1813,  (when  the  subscrip- 
tion was  actually  sold  and  the  money  invested),  woi^ld 
have  yielded  dividends  amounting  in  all  to  764>/.  lis.  Sd. 
The  Master,  therefore,  allowed  to  the  executors  of 
Cordercff  this  sum  of  764/.  1  Is.  Sd.f  and  deducted,  from 
what  he  had  before  allowed  them,  1800/«,  which  was  the 
amount  of  the  interest  on  the  decennial  loan,  which  had 
become  due  after  the  death  of  the  testator,  and  been  paid 
to  the  widow. 


1827. 


The  representatives  of  Corduroy  then  presented  a 
petition  of  appeal  from  the  order  of  the  19th  of  August 
1824,  praying  a  declaration,  that,  in  taking  the  accounts 
of  the  assets  of  the  testator,  they  ought  to  be  charged 
with  such  sums  only,  in  respect  of  the  subscription  to 
the  decennial  loan,  as  it  would .  have  sold  for  at  the  end 
of  a  year  from  the  testator's  death,  and  as  would  have 
accrued  for  dividends  on  the  amount  of  3/.  per  cent* 
stock,  which  the  money,  arising  from  the  sale,  if  imme- 
diately invested,  would  have  produced. 


Mr.  Sugden  and  Mr.  Pemberiorif  for  the  appellant. 

The  Plaintiffs  may  either  adopt  what  the  executors 
have  done,  or  may  repudiate  it;  they  may  either  take 
the  result  of  the  actual  conversion  of  the  stock,  or 
insist  on  treating  the  fund  as  converted  at  the  end  of 
a  year  from  the  testator's  death.  But  they  cannot  adopt 
the  transaction  in  one  part  and  for  one  purpose,  and 
reject  it  in  another  part  and  for  another  purpose :  the 
adoption  or  rejection  must  be  of  the  entire  transaction. 
If  the  Plaintiffs  adopt  the  actual  conversion,  what  claim 
can  they  have  against  the  executors?  If,  on  the  other 
handy  they  reject  it,  and  choose  to  treat  the  property  as 
oooverted  in  January  1803,  the  executors  are  entitled  to 

have 
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1827.  have  whatever  benefit  resulted  from  their  actual  conduct 
applied  in  satisfaction  of  the  liability  thus  thrown  upon 
them.  Had  the  conversion  been  made  in  Januartf 
1803,  the  Plaintiff  would  have  had  2548/.  of  S/.  percent, 
stock ;  the  executors,  by  delaying  the  conversion,  have 
purchased  3375/.  of  stock.  If  this  delay  be  made  the 
ground  for  throwing  a  heavy  burden  on  the  executon» 
must  not  the  excess  of  3375/.  stock  above  2548/;,  toge- 
ther with  the  dividends  on  that  excess,  be  first  applied 
to  indemnify  them  against  the  consequences  of  the 
alleged  misconduct  which  produced  such  an  addidcm 
to  the  fund  ?  It  is  inconsistent  to  say,  *^  We  shall  treat 
you,  as  if  the  money  had,  in  1803,  been  called  in  from 
the  Indian  security  and  laid  out  in  stock ;  and  we  shall 
charge  you,  at  the  same  time,  not  with  the  dividends  on 
that  stock,  but  with  the  interest  yielded  by  the  Indian 
security." 

Mr.  Home  and  Mr.  Barber^  contra. 

We  do  not  seek  to  charge  the  trustees  for  breach  of 
duty,  in  not  converting  the  testator's  property  in  due 
time.  We  charge  them  only  with  what  they  have  actually 
received ;  and  the  sole  question  is,  as  to  the  propriety  of 
certain  payments  which  they  have  made;  the  disputed 
items  of  discharge  have  nothing  to  do  with  any  of  the 
items  of  charge.  The  order  of  the  Master  of  the  Rolls 
has  ascertained  that  the  executors  have  made  some  pay* 
ments  improperly ;  what  right  can  they  thereby  acqiurri 
to  apply  part  of  the  trust  fund  in  indemnifying  them* 
selves  against  these  improper  payments  ?  The  principio 
of  this  appeal  is,  not  that  they  were  right  in  paying  the 
200/.  a  year  to  the  tenant  for  life,  but  that,  having  made 
the  payments  wrongfully,  they  should  be  allowed  to 
indemnify  themselves  out  of  the  accidental  profit  which 
accrued  to  the  trust  fund  by  reason  of  the  delay  which 
took  place  in  the  conversion  of  the  assets.    A  trustee  or 

executor 
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executor  can  derive  no  benefit  from  his  own  laches  or        1827. 
misconduct :  every  profit  which  accrues  to  the  fund,  ac- 
crues for  the  benefit  of  the  cestuis  que  trust ;  and  the 
rights  of  the  tenant  for  life  cannot  be  diminished  nor 
increased  by  the  misconduct  of  the  trustee.     How  can 
the  tenant  for  life  of  a  residue,  which  the  testator  has 
directed  to  be  converted  into  money,  and  invested  in 
government    or    real   securities,    become    entitled,   as 
•gainst  the  remainder*-man,  to  a  larger  interest  in  the 
property,  because  the  trustee  has  neglected  his  duty? 
If  the, tenant  for  life  was  entitled  only  to  the  dividends 
d^so  much  Si.  per  cent,  stock,  as  the  money  laid  out  in 
the  decennial  loan  would  have  purchased,  there  can  be 
DO  pretext  for  saying,  that   the   trustee  ought  to  be 
allowed  the  sums  which  he  has  paid  to  her  beyond  the 
amount  of  the  dividends  on  that  stock ;  and  how  can 
he  be  permitted  to  retain  out  of  the  corpus  of  the  trust 
fund,  even  though  the  fund  has  derived  an  accidental 
increase  fi'om  his  negligence,  payments  which  he  has 
made  by  mistake  and  in  his  own  wrong  ? 

The  Lord  Chancellor. 

The  case  made  by  the  appeal  is,  that  the  Plaintiffs 
seek  to  charge  the  executor  for  a  neglect  of  duty ;  that, 
supposing  him  to  have  been  negligent,  he  is  bound  to 
indemnify  the  remainder-man  against  the  loss ;  but  that, 
in  consequence  of  his  alleged  negligence,  the  trust  fund 
has  increased  in  value ;  and  though  the  executor  would 
not  be  entitled  to  any  advantage  from  such  an  increase 
of  the  fund,  yet  that,  to  the  extent  of  that  increase,  he 
would  be  entitled  to  indemnify  himself  for  the  liability 
which  the  suit  seeks  to  throw  upon  him. 

The  Plaintiff  present  the  case  to  the  Court  in  a  very 
diiferent  light.     They  say  that  the  10/.  per  cent,  interest 
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bj  die  consideration  of  what  she  would  have  received, 
if  the  conversion  had  taken  place  within  a  year  after 
the  testator's  death. 


1827. 


The  Lord  Chancellor. 

This  testator  left  his  property  to  trustees,  who  were, 
directed  to  convert  it  into  money,  and  to  invest  the  pro* 
ceeds  in  government  or  real  securities ;  and  he  gave  the 
interest  of  the  money  so  to  be  invested  to  his  widow  for 
life,  with  remainder  to  the  lady  who  is  one  of  the  pre- 
sent Plaintiffs.  Part  of  his  property  consisted  of  a  sum 
which  he  had  subscribed  to  what  is  called  the  decennial 
loan*  The  trustees  did  not  convert  his  share  of  this  loan 
into  money;  but,  suffering  it  to  remain  as  tliey  found  it, 
paid  the  interest,  which  was  10/.  per  cent.,  to  the  tenant 
&r  life.    Was  that  a  proper  performance  of  their  duty  ? 

The  directions  of  the  will  were  most  distinct ;  and, 
according  to  the  case  of  Home  v.  Ijord  Darimcnith  (a), 
and  the  principles  of  this  Court,  it  was  the  duty  of 
the  trustees  to  have  sold  the  property  within  the  usual 
period  after  the  testator's  death.  If  they  neglected  to 
sell  it,  still,  so  far  as  regarded  the  tenant  for  life,  the 
property  was  to  be  considered  as  if  it  had  been  duly 
converted.  Had  the  conversion  taken  place,  and  the 
proceeds  been  invested  in  that  which  is  considered  in 
this  Court  as  the  fit  and  proper  security,  namely,  3/.  per 
cent,  stock,  the  tenant  for  life  would  not  have  been  en- 
titled to  more  than  the  interest  which  would  havo  resulted 
irom  such  stock.  The  executor  is  therefore  chargeable 
"with  the  difference  between  the  interest  which  the  fund, 
if  so  converted,  would  have  yielded,  and  the  10/.  per  cent. 

ivhich  was  actually  produced  by  the  fund,  and  was  paid 

over  by  him  to  the  tenant  for  life. 

It 

(fl)  7  Vci.  137. 


18S8. 
April  15. 
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1828*  It  is  said,  that,  if  the  subscription  to  the  decennial 

loan  had  been  sold,  and  the  produce  invested  in  stock  at 
the  end  of  a  year  from  the  testator's  death,  the  sale 
would  have  been  much  less  advantageous  to  the  estate 
than  the  course  which  has  been  actually  followed ;  and 
that,  if  the  executor  is  to  be  charged  for  not  having 
made  the  conversion  at  the  proper  time,  he  ought,  on 
the  other  hand,  to  have  the  benefit  of  the  advantage 
which  has  accrued  from  his  course  of  conduct  The 
answer  is  this :  With  respect  to  the  principal  sumj  at 
whatever  period  the  subscription  to  the  decennial  loan 
was  sold,  the  estate  must  have  the  whole  amount  of  the 
stock  that  was  bought;  and  if  it  was  sold  at  a  later 
period  than  the  rules  of  the  Court  require,  the  executor 
is  not  entitled  to  any  accidental  advantage  thence 
arising.  As  to  the  payments  to  the  tenant  for  life, 
the  executors  are  entitled  to  have  credit  only  for  the 
sums  I  have  adverted  to,  namely,  the  dividends  on  so 
much  3/.  per  cent*  stock  as  would  have  been  purchased 
with  the  proceeds  of  the  subscription  to  the  decennial 
loan,  if  the  conversion  had  taken  plafce  at  the  proper 
time.  On  the  other  hand,  he  is  chargeable  with  the 
whole  of  the  difference  between  the  amount  of  those 
dividends  and  the  amount  of  the  sums  which  have  been 
received  in  respect  of  interest  on  the  money  which  was 
continued  in  the  decennial  loan.  I  think,  therefore^ 
that  the  judgment  of  the  Master  of  the  Rolls  must  be 
affirmed. 


Mr.  Sugden  submitted  that  the  tenant  for  life  was 
entitled  to  the  actual  interest  produced  by  the  invest- 
ment in  the  decennial  loan  till  the  time  when  it  was  the 
duty  of  the  executors  to  have  converted  it,  namely,  till 
the  end  of  the  first  year  from  the  testator's  death,  and 
therefore  that  the  executors  ought  to  be  allowed,  in  their 

accounts. 
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accounts,  the  extra  interest  received  in  respect  of  that        1828. 
year. 

Mr.  Home  admitted  that,  according  to  the  principle 
of  Angersiein  v.  Martin  (a)^  and  Hewitt  v.  Morris  {b\ 
the  tenant  for  life  was  entitled  to  the  income  of  the 
residue^  not  merely  from  the  end  of  the  first  year  after 
the  testator's  death,  but  from  the  time  of  hb  death. 
The  income^  however,  during  the  first  year  was  to  be 
measured  in  the  same  way  as  during  any  subsequent 
jear,  and  could  therefore  amount  only,  so  far  as  the 
share  in  the  decennial  loan  was  concerned,  to  the  divi* 
dends  on  the  S/.  per  cent  stock,  which,  at  the  end  of 
a  year  from  the  testator's  death,  might  have  been  pur« 
chased  with  the  proceeds  of  that  share. 

The  LoBO  Chancellor. 

Daring  the  first  year  after  the  testator's  death  th^ 
tenant  for  life  is  entitled,  not  to  the  interest  on  the 
decennial  loan,  but  to  the  dividends  on  so  much 
SL  per  cent,  stock  as  would  have  been  produced  by 
the  conversion  of  the  property  at  the  end  of  that  year. 

la)  I  Turn.  4*  Buss.  232.  (b)  I  Turn.  8f  Ruts.  S41. 
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1825. 


1885. 

'^"'^  *'•  NEVINSON  V.  STABLES, 

18S7. 
Dec.  II. 

Petition  of  ro-  QEORGB  BRINLEY  made  his  will,  dated  'm  N(H 

hearing  dis-  vember  1798,  in  which  he  described  himself  as  «  of 

missed,  be- 
cause it  sug-     Halifax^  in  the  province  of  Naoa  Scotia^  commissary- 

^m^s^fre-  g^'^^ral  and  store-keeper  general ; "  and  by  it  he  gave 
hearing,  facts    the  residue  of  his  property  to  his  three  sons.     Of  these^ 

iSbe  pipings.   ^^^  ^^^  ^^  ^^  lifetime.     He  himself  died  in  180% 

.1"  a  suit  in-  leaving  a  widow,  with  a  son  and  daughter,  him  sur* 

the  adminis-     viving.     The  principal  part  of  his  property  consisted  of 

tration  of  Uie    g^^k  in  the  English  funds;  and  his  will  was  proved  ill 

assets  Oi  &  les— 

tator,  who  in     the  prerogative  court  of  Canterbury. 
his  will  de- 
scribed him- 
self as  <<  of  The  bill  was  filed  by  the  dau£;hter  Mary  and  her 

Ko^Scoiia/*  husband,  prayings  among  other  things,  a  declaration 
certain  lapsed  that  two  third  parts  of  the  clear  residue  of  the  testator^s 
residue  were,    estate  was  undisposed  of,  and  ought  to  be  distributed 

at  Rehearing,  according  to  the  statute  of  distributions,  and  that  the 
on  further  di-  ^     ^    ®  ' 

rections,  or-     Plaintiffs  were  entitled  to   one   third   of  such   clear 

according  to 

dbtributionsy  William  Birch  Brinley,  the  only  son  of  the  testator 
there  being  no  p^^o  survived  him,  died  without  putting  in  his  answer; 
the  record        and  the  suit  was  revived  against  his  widow  and  personal 

that  Uie  ad-      representative  Joanna  Brinley. 
ministration,         ^  •^ 

ought  not 

^gto^tSe  Uw       ^^  August  1814  a  decree  was  made,  directing  ao» 

cX  England:     counts  and  inquiries. 

afterwards,  a  ^.v 

petition  of  re-  ^^ 

bearing  was 

presented,  stating*  that  the  testator  died  domiciled  in  Nova  Scotia,  and  prayings  tliit 

the  distribution  might  be  according  to  the  law  of  that  country :  but  the  petitkm 

was  dismissed* 
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On  the  1st  of  March  1824,  the  cause  was  heard  on        1825. 
further  directions ;  when  a  decree  was  made,  declaring:      ^,~'"*^' 
that  Joanna  Brinl^y^  as  the  representative  of  the  son,  «. 

and  the  Defendant  Belcher^  as  the  personal  represent-      Sta^lb^ 
ative  of  the  testator's  widow,  and  the  Plaintiffs,  were 
entitled  each  to  one  third  of  that  portion  of  the  residue 
which  had  lapsed  by  the  death  of  two  of  the  residuary 
legatees. 

Joanna  Brinley  now  presented  a  petition,  which  pur- 
ported to  be  a  petition  of  rehearing.  It  stated  that 
George  Brinley^  at  the  time  of  his  death,  and  for  forty 
years  previously,  had  resided  in  America^  and  was  do- 
miciled in  Naoa  Scotia  *  that  the  residue  of  his  personal 
estate  and  effects,  undisposed  of,  ought  therefore  to  be 
distributed  according  to  the  law  of  Nova  Scotia ;  and 
that,  by  the  law  and  usages  of  Nova  Scotia^  the  course 
and  order  of  distribution^  after  giving  to  the  widow  one 
third  part  of  the  residue  of  the  estate  of  an  intestate, 
gives  the  remaining  two  thirds  amongst  the  children,  not 
in  equal,  but  in  unequal,  shares,  the  eldest  or  only  son 
taking  a  double  share,  where  there  are  more  children 
than  one.  It  prayed  that  so  much  of  the  decree  as  con- 
tained the  above-mentioned  declaration  might  be  re- 
versed, and  that  it  might  be  declared,  that  the  personal 
estate  of  George  Brinley^  not  disposed  of,  was  divisible 
according  to  the  law  of  Nova  Scotia^  and  that  the  peti- 
tioner, as  the  personal  representative  of  the  only  son  of 
the  testator  who  survived  him,  was  entitled  to  two  thirds 
of  the  lapsed  shares  of  the  residue* 

Sir  Giffin  Wilson^  Mr.  Houpellj  and  Mr.  Uniacke^  for 
the  petition. 

The  testator  having  described  himself  in  his  will  as 
^  of  Halifax^  in  Nova  Scotia^*  and  the  rule  being  that 

P  2  the 


ibe 


Brinl^'  f^ot  oug^^  ^,^  of  ^""t^y^  *^- Viet 


«»*^        .«t\otv  \tv  »«?         ev»*-        .  wes  b\t»9*^  Vl  jWi» 
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no  other  decree  than  that  which  it  has  already  made ; 
for  a  decree,  containing  any  declaration  of  right  different 
fW)m  that  already  made,  would  not  be  according  to  the 
pleadings,  and  would  be  tainted  with  manifest  error. 

If  a  party  desires  to  impeach  a  decree  on  the  ground 
of  fiicts  not  appearing  on  the  pleadings,  he  can  do  so 
pnly  by  a  bill  of  review  or  a  bill  in  the  nature  of  a  bill 
of  review;  such  a  bill  he  cannot  file  without  leave 
obtained  from  the  Court ;  and  that  leave  is  never  given, 
unless  he  satisfies  the  Court,  not  only  of  the  materiality 
of  the  new  facts  which  he  desires  to  introduce  into  the 
cause,  but  that  he  could  not  with  reasonable  diligence 
have  availed  himself  of  ihem,  before  the  decree  was 
made.  If  the  petitioner  is  in  a  condition  to  take  this 
course,  let  her  present  a  petition  for  leave  to  file  a  bill 
of  review,  or  a  bill  in  the  nature  of  a  bill  of  review;  if 
she  is.  not  in  a  condition  to  do  so,  she  can  blame  only 
her  own  negligence  and  that  of  her  agents,  (a) 


21S 


1825. 


Neyinsov 

V, 

Stables* 


Lord  Gifford,  Master  (}f(ke  Rolls. 

Neither  in  the  bi)l,  nor  in  the  answers,  nor  in  the 
Master's  report,  do  I  find  any  suggestion  that  George 
Brinley  was  domiciled  in  Nova  Scotia^  or  that  the  law 
of  England  was  not  applicable  to  the  distribution  of  his 
property.  The  words,  by  which  he  describes  himself  in 
the  banning  of  his  will,  do  not  constitute  a  ground  on 
which  I  can  proceed.  On  this  rehearing  I  must  pro- 
nounce, that  I  cannot  alter  the  decree. 

The  petition  was  dismissed  with  costs. 


1825. 


Joanna 

(a)  See  Yovng  v.  Keighltf^  16  Vet,  5^%.  and  15  Ves,  557.  Hide* 
▼.  Conyertf  7  Vin.  398.  pi.  16.  LudlouJ  v.  Macarirtei/y  4  Kui.  409. 
pi.  18. 

P  S 
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1827*  Joanna  Brihley  appealed. 

NSYINSON 

V.  Mr.  Heald  and  Mr.  Bxmpell^  for  the  appeal. 

Stables. 

J)€c,\\*  Mr.  Home  and  Mr.  Belt^  contra. 

The  Lord  Chancellor. 

The  bill  sets  forth  the  will,  in  which  the  testator  10 
described  as  of  Halifax^  in  Naoa  Scotiaj  but  does  not 
State  that  he  Was  domiciled  there :  consistently  with  the 
allegations  of  the  bill,  he  might  have  been  domiciled 
either  there  or  in  England.  The  prayer  is,  that  a  part 
of  his  property  may  be  distributed  according  to  the 
statute  of  distributions.  Upon  the  whole,  therefore,  the 
effect  of  the  bill  is  to  represent  him  as  having  been 
domiciled  here. 

If  the  &ct  was  not  so,  it  was  competent  to  the 
Defendant  to  have  set  the  matter  right,  by  stating  in  the 
record  that  he  was  domiciled  at  Halifax;  but  no  such 
case  was  raised  by  the  answer,  or  made  at  the  hearing. 
The  Master  makes  his  report,  and  the  cause  is  heard  on 
further  directions;  and  still  there  is  no  su^estion  of 
the  alleged  facts  upon  which  this  petition  proceeds. 

Under  these  circumstances,  the  cause  having  beat 
finally  disposed  of  in  a  manner  consistent  with  all  that 
appeared  in-  the  pleadings  or  in  evidence,  the  par^ 
cannot  now  be  let  in  to  make  a  new  case* 
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1827. 


WRIGHT  V.  WARD.  ^ec.  u. 


rpHE  biU  was  filed  by  WiUiam  Wright,  the  executor  of  f^^^^b^ 
the  deceased  obligor  in  a  bond.     It  alleged  that  queathed  a 
mUiam  Wright,  deceased,  executed  to  Joseph  Ward  a  le^^'^n  trS*" 
bond  for  securing  the  sum  of  500/.,  with  interest;  that  to  invest  it  on 
Joseph  Ward,  by  his  last  will,  bearing  date  on  the  ISth  of  or  goo^secu- 

June  1811,  bequeathed  unto  Robert  Chapman  and  Richard  "'y>  ^^^  *o 
„.   -  -  n  -      ,  I  «  pay  the  in- 

Btrd  the  sum  ot  500^.,  upon  trust  to  place  out  the  same  terest  to  a 

upon  government  or  other  good  security,  and  to  pay  the  17*™*"/^'^ 
interest  thence  arising  unto  his  wife  Jane  during  her  life,  her  death,  to 
and,  after  her  decease,  upon  trust  to  pay  and  dispose  of  prf^j^^  ^^ 
such  500/.  in  the  manner  therein  mentioned,  and  he  ap-  among  certain 
pointed  WiUiam  Ward  and  Robert  Ward  to  be  his  exe-  KtoL^Snd 
caters;  that  Joseph  Ward's  will,  soon  after  his  death,  the  trustees 
and  upwards  of  fourteen  years  ago,  was  duly  proved  by  bond-debt  of 

his  executors;   that  afterwards    William  Wright  died,  equal  amount, 

which  was  due 
having  appointed  the  Plaintiff  his  executor ;   that  all  to  the  testae 

interest  on  the  bond  was  duly  paid  up  to  the  time  of  ^^*  should  be 

•^   '^  '^  appropnated 

the  death  of  Joseph  Ward ;   that,  after  Joseph  Ward's  to  the  pay- 
death,  it  was  represented  and   stated  to  the   testator,  i^^y^an/ 
William   Wright,  by  Joseph  WarHs  executors,  and  by  communicated 
Robert  Chapman  and  Richard  Bird,  that  they  had  ar-  menttothe" 
ranged  and  agreed  to  appropriate  the  500/.,  secured  by  ^^^^^  of  the 
the  bond,  as  and  for  the  aforesaid  legacy  of  500/.,  or  for  m'any  ' 

to  that  effect;  that,  in  consequence  of  such  commu-  y^^paidthe 

\  ,  ,  ,  mterest  to  the 

nication,  and  with  the  privity  and  approbation  of  Robert  tenant  for  life. 

Chapman,  while  he  lived,  and  with  the  privity  and  ap*  ^Uy  ofthe"" 

probation,  trustees;  af^ 
terwards  the 
mrfiiang  trustee  of  the  legacy  gave  notice  to  the  debtor  not  to  pay  the  money  to 
the  executors,  who,  on  the  other  hand,  commenced  an  action  upon  the  bond;  the 
debtor  having  filed  a  bill  of  interpleader,  the  executors  demurred;  but  the  de- 
monrer  was  overruled. 

P  4 
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18«7. 


Wright 

V, 

Wabb. 


probation,  both  before  and  after  his  death,  of  Xtidiard 
Birdj  and  oi  Joseph  Ward's  executors,  the  interest,  wbidi 
from  time  to  time  after  Joseph  WardCs  death,  aocmed  due 
upon  the  bond,  was  by  William  Wright^  in  his  lifetime, 
and,  after  his  death,  by  the  Plaintiff,  paid  to  Jane  Wariy 
up  to  the  month  of  April  1826 ;  that  from  that  time  the 
interest  was  due,  but  the  Plaintiff  was  and  ever  had  beeA 
ready  and  willing  to  pay  such  interest  to  Jane  Ward^  or 
in  any  other  proper  manner,  and  also  to  pay  the  sum 
of  500/.  in  any  proper  manner,   consistent  with  the 
Plaintiff's  safety ;  that  Robert  Chapman  had  been  some 
time  dead ;  that  Robert  Ward  claimed  to  be  beneficially 
interested  in  the  legacy  of  500/.  in  reversion  expectant 
upon  Jane  Ward!s  death ;  that  Robert  Ward  the  younger, 
and  John   Ward^  a  son  of  William  Ward^  as  well  as 
several  children  of  Robert  Ward,  claimed  reversionary 
beneficial  interests  in  the  506/.,  and  that  William  Ward 
and  Robert  Ward  had  lately  called  upon  the  Plaintiff  to 
pay  to  them  the  principal  sum  of  500/.  secured  by  the 
bond ;  that  Richard  Birdj  or  the  contrary,  alleging  the 
same  to  have  been  well  and  conclusively  appropriated 
to  and  in  satisfaction  of  the  legacy  of  500/.,  had  given 
the  Plaintiff  notice  not  to  pay  the  500/.  secured  by  the 
bond  to  the  executors  or  either  of  them ;  that  the  exe* 
cutors  had  commenced  an  action  upon  the  bond  against 
the  Plaintiff;   and  that  the  Plaintiff  did  not  know  to 
whom  he  could  with  safety  pay  die  bond,  except  under 
the  decree  of  a  court  of  equity* 


The  prayer  was,  that  the  Defendants  might  inter* 
plead,  and  that  the  action  on  the  bond  might  be  re* 
strained. 


Upon  an  ex  parte  application,  supported  by  the  usual 
affidavit,  the  money  had  been  paid  into  court,  and  the 
injunction  had  issued. 

Afterwards, 
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Afterwards,  tbe  executors,  Bobert  Wqrd  and  William 
Ward,  filed  a  general  demurrer  for  want  of  equity ;  and 
that  demurrer  was  allowed  by  the  Vice-Chancellor. 

The  Plaintiff  appealed. 

Mr.  Heald  and  Mr.  Knight^  in  support  of  tbe  appeal. 

A  clear  case  of  interpleader  is  stated  on  this  record. 
The  executors  of  the  obligee  have  a  right  to  sue  at  law : 
and  the  legatees,  or  their  trustees,  have  a  right  to  pro- 
ceed in  equity ;  for  the  executors  and  trustees  have  by 
their  own  acts  appropriated  this  bond  to  the  payment  of 
the  legacy,  and  have  given  notice  of  that  appropriation 
to  the  debtor;  and  he  has,  for  upwards  of  fourteen  years, 
paid  the  interest  ta  the  tenant  for  life.  There  has  been 
what  is  tantamount  to  an  assignment  of  the  debt  upon 
trust  to  satisfy  the  legacy;  and  whatever  claim  the 
trustees  or  legatees  might  have  on  the  general  assets  of 
the  testator,  if  the  bond  were  to  prove  insufficient  for 
the  payment  of  their  demand,  they  have  a  right,  as 
between  themselves  and  the  executors,  to  have  this 
bond-debt  applied  according  to  the  appropriation  of  it, 
which  has  been  so  long  recognized.  Though  the  obligee 
is  not,  in  express  terms,  averred  to  have  been  an  active 
party  in  the  arrangement  which  was  entered  into,  yet  notice 
of  it  was  given  to  him,  and  hfe  has  acted  under  it.  What- 
ever may  be  requisite  at  law,  in  equity  it  is  not  neces- 
sary that  the  debtor  should  be  a  party  to  a  contract  for 
the  assignment  of  his  debt.  ^^  It  has  been  decided  in 
bankruptcy,"  says  Lord  Eldon  in  Ex  parte  South  (a), 
^*  that,  if  a  creditor  gives  an  order  on  his  debtor  to  pay  a 
sum  in  discharge  of  his  debt,  and  that  order  is  shewn  to 
the  debtor,  it  binds  him ;  on  the  other  hand,  this  doc- 
trine 


1827. 


November. 
Dee.  14. 


{a)  3  Stvantl,  S9.7. 
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trine  has  been  brooght  into  doubt  by  some  decisions 
in  the  courts  of  law,  who  require  that  the  party  re- 
ceiving the  order  should  in  some  way  enter  into  a  con* 
tract,  (a)  That  has  been  the  course  of  their  decisions, 
but  is  certainly  not  the  doctrine  of  thb  Court.''  I( 
after  the  past  dealing  between  the  parties,  and  the  notice 
received  from  Birdf  Wright  were  to  pay  the  money  to 
the  executors,  and  they  were  to  become  insolvent, 
might  not  the  legatees  or  their  trustee  file  a  bill  against 
him  in  this  court  to  compel  him  to  pay  the  money  ovor 
again  ?  The  executors  have  so  acted,  as  to  give  to  a  third 
party  a  title  or  colour  of  title  against  the  debtor ;  and 
the  collision  of  the  title  of  the  executors  with  the  title  or 
apparent  title  thus  created  by  their  act  gives  the  debtor 
a  right  to  be  protected  by  injunction  against  their  Iqpd 
remedies.  Even  if  the  Defendant  would  be  safe  in  pay- 
ing the  debt,  when  recovered  by  law,  why  should  he  be 
subjected  to  the  expense  of  an  action,  when  he  is  ready 
to  pay  his  money  tathe  person  entitled  to  it? 


The  following  cases  were  cited :  Row  v.  Dcnoson  (&), 
The  Duke  ofBoUm  v.  Williams  (c),  Angell  v.  Haddm  (rf), 
Morgan  v.  Marsack{e\  East  India  Company  v.  Edi^ 
''Boards  (g\  Warington  v.  Wheatstone.  (A) 


Mr.  Sidgden  and  Mr.  Nortofi,  for  the  demurrer. 

In  all  the  cases  of  interpleader  which  have  been 
ferred  to,  there  was  an  actual  assignment  Here  it  is 
not  pretended  that  there  has  been  any  assignment ;  nor 
is  any  dealing  stated,  to  which  an  equivalent  operation  can 

be 


(a)  See  Israel  y.  Douglas^  1  H. 
BL  259;  Tatlock  y.Harris,  5  T. 
B.  180. 

(5)  1  Vet,  sen.  33Q. 

(c)  4  Bro.C.C.  997. 


(d)  15  Fes.  244.    16  Ves.  SOfl. 

(e)  8  Mer.  107. 
(g)  18  Fes,  576, 
\h)  Jacob,  202. 
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be  ascribed.  The  averment  is  merely,  that  the  executors        1827. 
of  the  testator  and  the  trustees  of  the  legacy  represented 
to  the  debtor  that  they  had  arranged  and.  agreed  to 
appropriate  the  bond  debt  in  payment  of  the  legacy* 
The  Plaintiff  does  not  venture  to  assert,  that  any  such 
appropriation  was  actually  made.     In  fact,  it  was  im- 
possible that  such  an  appropriation  could  be  made ;  for 
the  parties  to  this  supposed  transaction  were  not  com- 
petent to  enter  into  any  valid  arrangement.     The  trust, 
which  the  will  imposed  on  the  trustees,  was  to  lay  out 
the  500/.  on  government  or  good  security :  to  permit  it 
to  remain  on  mere  personal  security,  was  a  breach  of 
trust;  and  even  if  we  were  to  suppose  the  tenant  for 
life  to  have  acquiesced  in  what  was  done,  her  acqui- 
escence could  not  bind  the  infants  who  have  interests  in 
remainder.     That  which  has  been  done  could  not  be  an 
appropriation,  because  there  has  been  nothing  done^ 
which  would  bind  all  parties.     Here  the  cestuis  que  trusty 
if  the  obligee  of  the  bond  were  to  become  insolvent, 
might  file  their  bill  against  their  own  trustees  and  the 
executors,  and  might  compel  them  to  replace  the  money. 
Even,  therefore,  if  the  arrangement  stated  in  the  bill  were 
to  have  any  efficacy,  it  could  not  give  the  Plaintiff  a  right 
to  control  the  executors  in  their  legal  remedies  for  the 
recovery  of  the  debt    Their  duty,  in  any  way  of  stating 
the  case,  is,  to  obtain  payment  of  the  money,  in  order 
that  it  may  be  invested  according  to  the  directions  of 
the  will,  so  as  to  give  effect  to  the  supposed  appropri- 
ation.  If  any  such  appropriation  has  been  made,  it  must 
be  presumed,  that  the  executors  are  proceeding  to  en- 
force paymqpt,  with  a  view  to  make  that  appropriation 
complete.     The  debtor  is  not  to  convert  himself  into 
a  trustee  for  the  person   beneficially  interested   in  the 
legacy.     His  duty  is,  to  pay  to  those  in  whom  the  tes- 
tator has  reposed  confidence;  and  against  them  there  is 

not, 


Ho 


18«7. 
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not,  in  the  present  case,  the  slightest  imputation  oi  ia^ 
solvency,  or  any  suggestion  that  they  mean  to  misapply 
the  money.  The  whole  system  of  the  administration  of 
assets  will  be  disturbed,  if  a  debtor  may  thus  come  ii|la 
a  court  of  equity  to  prevent  executors  from  enforciag 
payment  of  a  debt  due  to  the  estate  which  they  represent^ 
on  the  suggestion  that  the  executors  are  trustees  fer 
third  parties. 


It  is  not  enough  to  say  that  Bird^  the  trustee,  mi^l 
file  a  bill  against  the  executors  and  the  obligor  to  have 
the  money  applied  according  to  the  arrangement  whidb 
is  stated.  No  such  bill  has  been  filed,  and  the  debtor 
may  pay  with  safety  to  those  who  have  the  legal  right 
Supposing  him  to  pay  the  money  to  the  executors,  could 
the  trustee  compel  him  in  a  court  of  equity  to  pay  it  over 
again  ?  Unless  the  trustee  could  do  so,  there  is  no  pn^ 
text  for  representing  that  the  transactions,  stated  in  this 
record,  constitute  a  case  of  interpleader. 

The  Lord  Chancellor. 

The  only  question  is,  whether,  according  to  the  fiicts 
stated  in  the  bill,  the  surviving  trustee  of  the  I^jblcj 
could  file  and  sustain  ^  bill  against  the  obligor  of  the 
bond;  and  my  opinion  is,  that  the  facts  alleged  would 
be  sufficient  for  that  purpose. 


A  legacy  of  500/.  was  left  to  two  trustees,  for  the 
benefit  of  certain  persons ;  and  there  being  a  debt  of 
exactly  that  amount,  which  the  executors  had  a  right  to 
claim  from  the  obligor  of  a  bond,  an  arradgemeht  was 
entered  into  between  the  trustees  and  executors,  by 
which  it  was  agreed  between  tliem,  that  this  debt  should 
be  appropriated  to  the  discharge  of  the  legacy.  The 
trustees  and  executors  then  go  to  the  obligor  of  the 

bond. 
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bond,  and  represent  to  him,  that  they  have  entered  into  1827. 
this  agreement;  and,  after  the  communication  thus 
made,  he,  in  the  first  instance,  and  then  his  executor, 
for  a  series  of  years,  adopt  the  arrangement;  paying  the 
interest,  from  time  to  time,  not  to  the  executors,  but  to 
the  cestui  que  trusty  with  the  consent,  privity,  and 
approbation  both  of  the  executors  and  of  the  trustees. 
Looking  at  such  a  transaction  as  this,  it  is  impossible  to 
say  that  there  is  no  ground  for  the  trustees  to  file  and 
sustain  a  bill  against  the  obligor ;  and  if  they  could  sus- 
tain such  a  bin,  this  bill  of  interpleader  must  be  allowed* 

Nothing  turns  on  the  circumstance,  that  there  was  not 
any  formal  assignment  or  appropriation  in  writing.  If 
the  creditor  enters  into  such  an  arrangement  as  is  stated 
here,  and  acts  upon  it,  the  assignment  is  complete  in 
equity ;  and  as  to  the  question  between  the  trustee  and 
the  cestui  que  trusty  it  has  no  substantial  bearing  on  the 
question.  The  trustee  is,  at  all  events,  to  have  thb 
money  in  discharge  of  the  legacy. 


Order  of  the  Vice-Chancellor  reversed,  and  the  de- 
DHirrer  over-ruled. 


122 


CASES  IN  CHANCERY. 


1897. 


Dec.2i.      The  ATTORNEY-GENERAL  v.  The  Corporatioa 

of  WARWICK. 


The  question 
being,  whe- 
ther the  ap- 
pointment of 
a  curate  be- 
loi^ged  to  the 
vicar  of  the 
parish  or  to  a 
corporation, 
entries  in  old 
books  of  the 
corporation 
were  not  re- 
ceiTed  as  evi- 
dence agiunst 
the  vicar,  to 
shew  that  the 
corporation 
had  from  time 
to  time  ap- 
pointed tne 
curate* 


nr^HE  question  in  ibis  case  was,  whether  the  nominap 
"**  tion  of  the  curate  and  lecturer  of  the  parish  of 
Si.  Marys  belonged  to  the  vicar  or  to  the  corporation; 
and  a  reference  had  been  directed  to  the  Master,  to 
inquire  by  whom  the  appointment  had  been  from  time 
to  time  made.  The  Master  reported,  that  the  curate 
had  been  nominated  by  the  vicar;  and  the  corporation 
excepted  to  the  report 

To  show  that  the  curate  had  been  appointed  by  the 
corporation,  a  series  of  entries  in  the  old  books  of  the 
corporation  were  relied  on. 

Tie  LoRo  Chancellor  observed,  that,  according  to 
the  decision  in  JTie  Men/or  of  London  v.  The  Mayor  (^ 
Lynn  (a),  private  entries  in  the  books  of  a  corporatioDi 
which  are  under  their  own  controul,  and  to  which  none 
but  the  members  of  the  corporation  have  access,  cannot 
be  made  use  of  to  establish  rights  of  the  corporatioa 
against  third  parties;  and  he  therefore  held,  that  the 
entries  in  the  books  of  the  corporation  of  Warwickf 
which  had  been  referred  to  in  order  to  show  that  the 
curate  had  been  appointed  by  the  corporation,  could  not 
be  received  as  evidence  to  establish  their  right  agunst 
the  vicar. 


(a)  1  H.  Black,  214.  note. 
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In  the  Matter  of  BRUCE.  JDee.  ss. 

^I^HE  petition  was  presented  by  the  bankrupt  in  per-  A  petition 
"*•    son ;  and  he  appeared  in  person  to  support  it.     It  S^'bMtairt 
was  signed  by  him ;  and  his  signature  was  attested  by  a  in  person,  and 
person  who  was  not  a  solicitor,  and  who  did  not  state  p^art  in  p^ 

himself  to  be  the  airent  of  the  petitioner.  •^^  *<;  •"?• 

°  *^  port,  u  not 

within  the 
Mr.  Home  and  Mr.  Bose  objected,  that  the  signature  j^' jj^ 
was  not  attested  according  to  the  order  of  the  12th  1809. 
Jugu^  1809. 

The  Lord  Chancellor. 

May  not  a  person  in  every  court  of  justice,  if  he 
chooses  to  waive  all  professional  agency,  conduct  his 
case  in  person  ?  If  he  is  not  bound  to  have  an  agent 
in  the  matter  of  the  petition,  he  cannot  comply  with  the 
order.  I  therefore  consider  this  as  a  case  not  provided 
ibr  by  the  order. 

Objection  disallowed. 
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ADDENDUM 

TO 

PAGE  V.  BROOM. 

Besides  the  two  ineffectual  hearings  of  this  causey 
which  are  mentioned  at  page  6,  it  came  on,  after  the 
alleged  defect  of  parties  had  been  remedied,  to  be  again 
beard*  This  third  hearing  was  before  Lord  Giffbrdg 
andt  in  August  1827»  he  pronounced  judgment  in  it: 
but  his  death,  which  happened  before  the  minutes  of 
the  decree  had  been  settled,  rendered  the  third  hearing 
equally  ineffectual  with  the  former  two. 
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CASES 


ARGUED  AND  DETERMINED 


IN  THE 

1827. 


HIGH  COURT  OF  CHANCERY. 


BETWEEN 

The  KING  of  SPAIN,  Don  FRANCISCO  TACON,         ibqt. 
and  Don  MATEO  DE  LA  SERNA,      Plaintiflfe;    dJ^T^!^^. 

AND 

Don  JUSTO  DE  MACHADO  and  Others, 

Defendants. 

^I^HE  bill  was  filed  by  the  King  of  Spain  and  two  If,  of  several 
^    persons  of  the  name  of  Tacon  and  De  la  Serna,  g^^" l^^*^ ^^ 

described  as  resicling  in  London,     After  setting   forth  interest  in  the 

,     .  t»  •       1         1^  >  1    -i-i  I  matter  of  the 

certain  stipulations  ot  treaties,  by  which  France  became  guit  and 

bound  to  transfer  a  specified  amount  of  French  rentes  to  o^^'f"  have 

1      ir  *•  o       "^  interest  in 

such  person  as  the  King  of  Spain  should  appoint,  for  it,  but  are 

the  purpose  of  being  applied  to  the  satisfaction  of  debts  ^g'jj^^of  fk  • 
due  from  France  to  individual  Spanish  subjects,  it  stated  Co-plaintifl^ 
that   tlie  French  government,   in   pursuance  of  those  munwtothe 
treaties,  had  inscribed  a  considerable  amount  of  rentes  whole  bill  is  a 

in  the  name  of  Machado,  as  the  agent  nominated  by      An  instni- 

the  "ent,exccuted 
by  foreigners 
in  a  foreisn  country,  roust,  on  a  demurrer,  be  construed  according  to  the  obvious 
import  of  its  terms,  unless  there  are  allegations  in  the  bill  that,  according  to  the  law 
of  the  country  in  which  it  was  executed,  the  true  construction  of  it  Is  dmerent. 

Vol.  IV.  Q 
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1827*        the  King  of  Spain;  and  that,  upon  the  breaking  out  c€ 

ThKio  of  ^  ^^^^  ^^^  ^°  Spain^  Matkado  sold  the  rentes^  and  went 
Spain        with  the  money  to  England^  where  be  had  deposited 

Machado.  P®^  ^^  ^^  ^°  ^'^^  hands  of  Messrs.  Hullett^  Brothers^ 
and  Co.  The  prayer  was,  that  an  account  might  be 
taken  of  the  money  so  deposited  with  HuUetty  Brothers^ 
and  Co.,  and  that  it  might  be  paid  into  court  or  ta 
Tdcon  and  De  la  Sema, 

To  connect  Tacon  and  De  la  Sema  with  the  suit^ 
the  bill  stated^  that  the  King  of  Spain  had  appointed 
two  boards — one,  the  board  of  examination  and  liquida- 
tion, and  the.  other  the  board  of  appeal  —  who  were  to 
adjudicate  on  the  rights  of  persons  claiming  to  be  ea- 
titled,  under  the  treaties,  to  a  share  of  the  monies  fur- 
nished by  France  ;  and  then  it  set  forth  a  document,  dated 
on  the  11  th  of  July  1 825,  and  alleged  to  be  duly  executed 
sKXX)rding  to  the  formalities  required  by  the  law  ofSpam. 
By  thb  instrument^  the  president  and  members  of  the 
board  of  examination  and  liquidation,  after  reciting  a 
decree  of  his  Catholic  Majesty,  dated  on  the  4th  ofjt^ 
1825,  by  which  he  directed  the  board  to  give  such 
powers  and  instructions  as  were  thereinafter  contained^ 
^  did,  by  virtue  thereof,  and  of  the  ample  powers  and 
authorities  possessed  by  the  said  board  for  performing 
and  executing  all  matters  and  things  annexed  to  its 
eommission,  with  the  incidents  thereof^  Und  for  re- 
covering and  securing  at  its  disposition,  as  the  repre- 
aentative  of  the  creditors,  the  funds  assigned  to  thett 
by  the  said  treaties,  give  and  grant  full  power  and 
authority,  and  without  any  limitation,  general  and 
i^>ecial,  so  far  as  by  law  might  be  requisite  and  neces- 
sary, unto  Don  Francisco  Tacon  and  Don  Mateo  de  Im 
Sema,  as  such  commissioners  as  aforesaid,  jointly  and 
severally,  for  and  in  the  name  of  the  said  royal  boards 
and  representing  its  rights  and  actions,  and  those  of 
the  president  and  members  thereof^  as  the  reprea^t- 

atives 
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ati^pes  of  the  general  body  of  creditors  whereof  the 
liquidation  is  confided  to  them,  &c«,  to  ask,  demand, 
recover,  and  receive  all  and  every  such  funds  belonging 
to  the  claimants  as  should  or  might  be  in  the  kingdom 
of  England^  in  the  hands,  custody,  or  possession  of  the 
government  thereof,  corporations,  establishments,  public 
or  private  companies,  or  other  persons,  &c.,  but  more 
especially  those  then  being,  or  which  ought  to  be,  in  the 
hands,  custody,  or  possession  of  Don  Justo  JosS  de 
MachadOf  belonging  to  the  said  creditors  by  virtue  of 
the  treaties  —  each  of  them  the  said  Tacoti  and  I>e  la 
Sema  proceeding,  in  respect  of  the  said  claims,  con- 
formably to  such  instructions  as  should  be  commu* 
Dicated  to  them  by  the  said  royal  board;  and,  on 
recovery  of  the  funds  under  and  by  virtue  of  such 
daims,  to  deposit  the  same  in  the  Bank  of  England^ 
to  be  at  the  disposal  of  the  board  as  the  representative 
of  the  said  creditors,  and  in  order  to  the  payment  of 
dieir  claims ;  and  for  all  sums  by  them  so  recovered 
and  received,  to  give  and  grant  all  necessary  receipts^ 
releases,  &c. :  and  they  did  thereby  further  authorise 
and  empower  the  said  attomies  and  commissioners^  if 
need  or  occasion  should  be,  to  resort  to  and  harve  re* 
course  to  judicial  measures  according  to  the  laws  of  this 
country,  by  appearing  either  personally  or  through  the 
medium  of  one  or  more  attorney  or  attornies,  whom 
they  were  at  liberty  to  nominate,  substitute,  and  sup- 
port, as  often  as  occasion  should  require,  before  all 
competent  judges  and  tribunials,  both  supreme  and  sub- 
ordinate, so  that,  in  respect  of  the  premises,  and  every 
matter  and  thing  thereunto  belonging,  the  said  com- 
missioners, Don  Francisco  Tacan  and  Don  Mateo  de  la 
SemOf  were  thereby  invested  with  full  power  and  autho- 
rities, and  tlie  most  ample,  absolute,  and  unqualified 
administration  and  exoneration ;  and  also  with  full  power 
and  aathority  to  swear,  appeal,  petition,  and  do  and  per- 
ibnn  all  other  necessary  acts,  mattersi  and  things'' 

Q  2  To 


1S27. 

The  Kino  dt 
Spain  . 

Machado.^ 
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1827.  To  this  bill  the  Defendants,  who  were  within  the 

The  Kino  of  j"™^*^^^^"*  ^^^  ®  general  demurrer  for  want  of  equity* 

Spain 
Maotado.         ^^*  Healdy  Mr.  Pepj/s^   and  Mr.  J.  Russell^   for  the 
i8sr.        demurrer. 

Jwitf. 

Sir  CSflrrto  WeOierell,  Mr.  Shadwell,  and  Mr.  fF*r<rf- 
lei/y  for  the  bill* 

In  support  of  the  demurrer  it  was  alleged,  that  none 
of  the  Plaintiffs  had  such  an  interest  as  entitled  them  to 
sue  in  a  court  of  equity  for  the  monies  in  question ; 
that  the  King  of  Spain^  being  a  foreign  absolute  sove- 
reign, was  not  capable  of  maintaining  a  suit  in  a. court 
of  equity  here,  or  at  least  he  was  not  capable  of  main- 
taining a  suit  for  the  enforcement  of  alleged  rights^ 
belonging  to  him  only  in  his  royal  character ;  that  the 
bill  was  objectionable  for  defect  of  parties ;  that,  even  if 
the  King  of  Spain  had  such  an  interest  in  the  funds 
mentioned  in  the  bill  as  would  have  entitled  him  to  sae, 
yet  Tacon  and  De  la  Sema  had  no  interest  in  them 
and  that  a  bill,  in  which  persons,  who  had  no  interest  in 
the  suit,  were  conjoined  as  plaintiffs  with  a  person  who 
had  an  interest  in  it,  could  not  be  sustained. 


Dee. 


Dec.  17. 


The  Lord  Chancellor  desired  that  the  demurrer 
might  be  argued  again,  by  one  counsel  on  each  side^ 
merely  as  to  the  objection  arising  from  the  alleged  im- 
proper conjunction  of  Plaintiff. 

Sir  Charles  WeihereU^  in  support  of  the  bill. 

It  cannot  be  assumed  on  this  bill,  that  Tacon  and  Dt 
la  Sema  have  no  interest  in  the  fund.  It  is  clear  that^ 
under  the  instrument  of  the  lUh  o{  Jidy  1825,  they 
are  the  persons  entitled  to  receive  the  money,  and  to 
give  disch^rgei  for  it;  so  that,  even  according  to  our 

notioosy 
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tiotions)  they  have  an  interest  in  the  recovery  of  the        1827* 
money,  and  a  duly  to  perform,  which  is  connected  with    _2    £^     \, 
the  enforcement  of  the  rights  asserted  by  this  bill.    Part         Spain 
of  the  prayer  is,  that  large  sums  may  be  paid  to  them.      ^^^'^^ 
Moreover,   that  instrument,   being  executed  in  Spain 
by  Spanish  parties,  must  be  construed  according  to  the 
iaws  of  Spain ;  and  it  would  be  a  bold  <u)nstruction  to 
assume,  that,  according  to  the  laws  of  Spain^  Tacon  and 
tk  la  Soma  are  mere  attornies. 

Even  if  those  two  persons  were  merely  agents,  why 
should  not  the  principal  and  the  agent  concur  in  suing  ? 
By  placing  the  agent  on  the  record,  all,  who  are  in  any 
^ay  connected  with  the  matter  in  question,  are  brought 
Wore  the  Court;  and  facilities  are  afforded  for  ar- 
Taoging  the  rights  of  the  parties.  It  is  the  usual  course 
to  join  as  Co-plaintiffs  the  trustee  and  ceshii  que  trusty 
the  assignor  and  the  assignee,  the  principal  and  the 
agent.  If  A.^  as  the  agent  of  i}.,  contracts  with  C, 
A»  and  B.  may  join  in  a  bill  for  the  specific  performance 
of  the  contract.  Nothing  is  more  common  than  for 
the  auctioneer  and  the  vendor  to  concur  in  a  bill  against 
the  purchaser;  yet,  in  such  a  case,  the  auctioneer  is 
merely  the  agent  of  the  vendor.  The  analogies  of  plead- 
ing, therefore,  are  opposed  to  the  subtilty  on  which  this 
demurrer  is  supported ;  and  there  is  no  printed  autho- 
rity in  its  favour,  though  the  state  of  circumstances,  to 
which  it  would  be  applicable,  must  have  been  of  frequent 

* 

occurrence.  * 

Suppose  the  cause  were  now  at  the  hearing,  would 
the  King  of  Spain  be  precluded  from  obtaining  such  a 
decree  as  his  evidence  would  entitle  him  to,  because  his 
agents  are  joined  as  Co-plaintiffs  ?   If  A.  and  A,  stating 

them- 

*  The  churchwardens  may  join  with  a  poor  person  who  is  charge* 
able  to  the  parish.    1  Eq.Ak,  f  1.  pk  4.  cited  from  Marek  90. 

Q  3 
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1827*        tbemselves  to  be  partners,   were  to  file  a  bill  for  an 

.«!    ^"    f  acoouDl  against  their  agent  d  and  at  the  hearing  C 

Spain        were  to  establish  by  eyidence,  that  J?,  was  not  a  partner 

Macbaix).  ^^  ^'^  ^"'  ^^  merely  his  clerk ;  who  ever  supposed 
that  the  proof  of  such  a  fact  would  be  a  defence  to  the 
suit,  or  would  protect  C.  from  accounting  to  A»?  The 
respective  titles  of  two  co-plaindffi  may  be  inconsistent 
and  adverse;  or  they  may  be  so  connected,  that  the 
destruction  of  the  one  is  the  destruction  of  the  other 
also :  but  it  is  no  objection  to  a  suit,  that  the  title  of 
one  of  th^  Plaintiffs  is  destroyed,  provided  there  remains 
on  the  record  a  Plaintiff,  whose  title  to  relief  is  con-' 
sistent  with  the  claim  of  the  other,  and  is  not  affected  by 
its  fiiilure.  SmitA  v.  Ryan*  (a)  Suppose  three  or  four 
-persons,  as  creditors,  file  a  bill  for  the  administration 
of  an  estate,  a  decree  will  be  pronounced,  if  one  of 
them  establish  his  demand,  though  none  of  the  rest 
succeed  in  showing  that  any  debt  is  due  to  them*  Here 
the  claim  of  Tacon  and  De  la  Sema  is  not  adverse  tfl^ 
but  in  furtherance  of,  the  claim  of  the  King  of  Spain  s 
and  his  Catholic  Majesty's  title  to  relief  remains  mnim- 
paired,  whether  they  are  held  to  have  tide  or  not. 

The  proposition  of  the  Defendants  is  extravagant 
They  say  upon  this  demurrer,  <^We  admit  that  the 
King  of  Spain  is  entitled  to  a  decree  for  payment  of  the 
money;  but  he  must  not  have  any  relief  in  this  suit, 
because  the  persons,  who  are  to  receive  the  money,  are 
Co-plaintiffs  on  the  record."  What  inconvenience  or 
injury  do  the  Defendants  sustain  by  the  addition  of 
these  Co-plaintiffs?  They  may  be  superfluous  parties; 
but  mere  surplusage  does  not  vitiate.  There  might, 
perhaps,  be  some  ground  of  complaint,  if  they  were 
persons  altogether  strangers  to  the  subject  of  the  soit 
But,  whether  they  have  or  not  any  interest  legal  or 

equitable, 

(a)  5  Mad,  174. 


CASES  IN  CHANCERY. 


S81 


equitable,  which  would  come  within  the  technical  de»  1827. 

finitions  of  English  law,  they  have  at  least  a  substantial  J.   ~  -  '    \, 

and  close  connection  with  the  matters  in  dispute  between  Sfaxn 

the  parties.  «-   *• 

Mr.  JI  BtisseUf  contra. 

The  instrument  of  the  11th  of  July  1825  is  a  mere 
power  of  attorney,  and  conveys  no  interest,  legal  or 
equitable.  No  words  have  been  pointed  out  in  it,  which 
purport  to  convey  any  interest;  nor  has  there  been  any 
attempt  to  describe  what  is  the  precise  nature  of  the  in- 
terest which  is  supposed  to  be  vested  in  Tacon  and  De  la 
Sema.  In  fact,  that  instrument  could  not  by  possibility 
pass  an  interest;  for  the  parties  who  executed  it  —  the 
president  and  members  of  the  board  of  examination  — 
^ere,  themselves,  merely  a  judicial  tribunal,  but  had  no 
interest  in  the  fund  which  was  to  be  the  subject  of  their 
adjudications.  The  only  question,  therefore,  is,  whether 
a  plaintifi^  having  an  interest  in  the  subject  of  the  suit, 
can  be  permitted  to  conjoin  with  him,  as  plaintiffs,  per- 
sons who  have  no  interest  in  it? 


The  first  requisite  to  entitle  a  man  to  sustain  the 
character  of  a  plaintiff  is,  to  shew  an  interest  which  gives 
him  a  right  to  bring  the  jurisdiction  of  the  Court  into 
action  against  the  Defendant.  If  one  plaintiff  is  at 
liberty  to  place  two  or  three  mere  strangers  on  the  re- 
cord along  with  him,  he  may  in  like  manner  introduce 
a  hundred  into  the  suit ;  and,  by  a  proper  selection  of 
ages  and  sexes,  may  ensure  such  a  series  of  abatements^ 
by  a  succession  of  deaths  and  marriages,  as  will  enable 
him  to  oppress  defendants  with  impunity,  and  to  pre* 
vent  the  suit  from  ever  reaching  a  stage  in  which  the 
expense  may  be  made  to  recoil  upon  himself.  Co* 
plaintifis,  unlike,  in  this  respect,  to  defendants,  are 
joined  together  for  better  and  for  worse ;  the  bill  is  the 

0  4  bill 
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1827*       bill  not  of  one  of  the  co-plaintifis,  but  of  all  of  them 

Th  Km     f  ^^R^^^^  >  ^^^  proceedings  to  be  taken  are  the  proceed- 

Spain        ingS)  not  of  one,  but  of  all ;  the  answer  of  the  defendant 

Mftf*s[ftPi?r  ^"*^  ^  ^  ^^®  interrogatories  which  they  conjointly 
put :  all  of  them  exercise  over  him  all  the  rights,  whicby 
in  this  Court,  a  plaintiff  has  over  a  defendant;  and  most 
important  these  rights  certainljf  are*  Is  it  to  be  tolerated, 
that  a  mere  stranger,  because,  forsooth,  his  name  is  capri- 
ciously placed  on  a  record,  seeking  relief  as  to  a  trans- 
action with  which  he  has  no  concern,  shall  sift  the 
conscience  of  a  defendant,  harass  him  with  exceptionSy 
inspect  and  take  copies  of  his  books  and  papers  ?  Whet 
is  a  plaintiff  without  interest  more  than  a  plaintiff  who 
is  dead? — save  only  that  the  former  may  do  mischief  to 
a  defendant,  whereas  the  other  cannot  ?  Now,  if  a  bill, 
purporting  to  be  filed  by  two  co-plainti£&,  shewed  on 
the  face  of  it  that  one  of  them  was  dead,  it'  is  impossible 
to  say  that  such  a  bill  could  be  sustained. 

I 

If  we  look  at  the  paiticular  incongruities  and  practical 
inconveniences  flowing  &om  such  a  conjunction  of  plain- 
tiffs, we  shall  find,  that,  in  every  stage  of  the  cause,  it 
leads  to  results  which  jar  with  the  rules  and  practice  of 
the  Court  It  is  the  right  of  a  defendant  to  file  a  cross 
bill,  and  certain  privileges  belong  to  a  plaintiff  in  a  cross 
bill,  arising  out  of  the  nature  of  that  particular  spedes 
of  suit;  a  cross  bill,  however,  must  bring  the  same  per* 
ties  before  the  Court,  which  are  before  it  in  the  original 
suit :  Aliomey-General  v.  Atkinson  (a) :  by  the  conjunc- 
tion, therefore,  of  immaterial  plaintiffs,  a  defendant  is 
harassed  by  the  necessity  of  making  superfluous  de- 
fendants— no  slight  evil  in  a  suit  in  equity.  The 
death  of  a  co-pIainti£^  during  the  abatement,  abates 
the  whole  suit :  the  defendant  can  take  no  proceeding; 
he  cannot  even  file  his  answer,  till  the  suit  is  revived; 

he 

(a)  S  Fowkr*s  JSjsclicfuer  Practice^  139. 
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be  cannot  revive  it;  and  the  other  -oo-plaintifi  may  not       1897. 
choose  to  revive,  until  he  takes  steps  to  oompel  them. 
Thus  he  is  exposed  to  the  danger  of  being  entangled 
in   litigation   longer  thin    he  would    otherwise  ham 
been;   of  having   that  litigation   rendered    more    ex* 
pensive  and  combrous>  and  perhaps  of  losing  entirely 
those  cbsts  which  he  might  otherwise  have  obtained* 
It  is  a  rule  of  this  Court,  that  a  defendant  cannot 
examine  a  plaintiff  as  a  witness,  without  the  consent  of 
that  plaintiff.    Walker  v.  Wingjleld.  {a)     Then  a  plaintiff 
has  only  to  place  a  defendant's  witnesses  on  the  record 
along  with  him,  to  prevent  them  from  being  examined; 
and,  even  if  the  Court,  seeing  that  diis  was  done  with 
a  view  to  defeat  justice,  were  to  interfere  by  any  special 
order,  still  there  is  difliculQr  and  expense  improperly 
thrown  on  the  suitor.     A  plaintiff,  who  is  out  of  the 
jurisdiction,  is  obliged  to  ^ve  security  for  costs ;  but  he 
has  only  to  join  with  him  an  immaterial  co-plainti£^  and 
he  escapes  from  tlie  rule.     All  the  plain ti£&,  who  have 
an  interest  in  the  suit,  may  die,  and  leave  those  who 
have  no  interest  surviving;  and  then  there  will  be  a 
cause  depending  in  Court,  in  which  not  one  of  the  re- 
maining plaintiffs  has  any  interest    These  are  illu8tra(» 
tions  of  the  practical  incongruities  and  inconveniences' 
resulting  from  the  theoretical  absurdity  of  holding  that 
one  plaintiff,  who  has  an  interest,  may  place  on  the  re- 
cord,  as   co-plaintiffs   along  with  him,   other   persons 
having  no  interest  in  the  suit.     The  objection  would 
clearly  prevail  at  law ;  for  an  action,  brought  by  several 
co-plaintiffs,  cannot  be  maintained,  if  it  appears  that 
there  is  one  of  them,  who  has  not  an  interest  in  the 
action:  and,  on  this  point,   the  principle  of  pleading 
must  be  the  same  at  law  and  in  equity. 

If  a  record  so  framed  is  essentially  faulty,  how  is  the 
objection  to  be  taken  ?    Not  by  plea ;  for  the  objection 

appears 

(a)  ISFm.178. 
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.1827*  appears  on  the  bill:  not  by  motion;  for  it  is  not 
upon  motion  that  the  Court  deals  with  the  proper  or 
improper  frame  of  the  pleadings.  It  is,  therefore,  by 
demurrer,  and  by  demurrer  alone,  that  plainti&  can 
be  stayed  from  proceeding  in  a  suit  so  mischievously 
constituted*  If  the  defendant  does  not  demur,  he  mosl 
suffer  all  the  disadvantages  arising  from  the  faulty  con* 
stitution  of  the  suit* 

What  would  be  done  with  such  a  suit,  if  brought  to 
a  hearing,  it  is  unnecessary  to  inquire :  because  there 
are  many  cases,  in  which,  if  an  objection  is  not  insisted 
on  by  plea  or  demurrer,  the  benefit  of  it  is  lost.  If  to  a 
bill  for  an  account  a  defendant  answers,  but  by  his  an» 
swer  insists  on  a  stated  and  settled  account  as  a  bar  to 
part  of  the  account,  the  Plaintiff  may  amend  his  bill, 
charge  error  in  that  stated  and  settled  account,  and,  by 
proving  such  errors,  open  the  whole  account,  at  the 
hearing*  But  if,  instead  of  insisting  by  answer  on  the 
settled  account,  the  defendant  had  pleaded  it  to  that 
part  of  the  account  which  it  includes,  and  had  an- 
swered as  to  the  residue,  and  the  plea  had  been  good 
in  form,  so  as  to  have  been  allowed  4ipon  argument,  the 
Plaintiff  could  not  afterwards  have  amended  his  bill 
by  stating  errors  in  the  account  so  settled,  and  when 
he  came  to  a  hearing,  that  part  of  the  account  would 
have  been  completely  barred.  Taylor  v.  Shaw  (a).  If 
a  bill  is  multifarious,  and  the  Defendant  demurs,  the 
bill  is  out  of  court ;  but  if  he  does  not  demur,  the 
objection  cannot  be  taken  at  the  hearing.  Ward  v. 
Cooke  (ft),  Wynne  v.  Callander  (c)» 

So  the  question  would  stand.  If  it  were  untouched  by 
dicta  or  decisions.     But  there  are  authorities  which  bear 

upon 

(o)  S  Skn,  4-  Sttt.  12.  (b)  S  Mad,  1 22.  (c)  1  RummcU^  295* 
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upon  it,  and  all  those  authorities  lead  to  the  saoie  ooiif- 
dasion :  for,  as  often  as  the  subject  has  been  adverted  to^ 
the  doctrine  of  the  Court  with  respect  to  it  has  been  treated 
as  settled ;  and  whenever  the  point  has  been  distinctly 
iaised,  it  has  met  uniformly  with  the  same  decision.  So 
fiurbackas  1 719,  Lord  Chancellor  Parker  said,  ^  Though 
equity  go  so  far  as  to  give  either  side  leave  to  examine 
a  defendant  de  bene  esse,  yet  this  rule  has  not  been 
extended  to  a  plaintiff,  who,  if  he  be  an  immaterial 
plaintifi^  the  defendant  may  demur/'  {a)  So  in  Trough^ 
ion  V.  Getley  (b\  it  was  said,  and  not  denied,  ^^  that,  if 
a  plaintiff  was  an  immaterial  party,  the  defendant  might 
demur/'  The  question  has  been  twice  decided  by  Sir 
Jchn  Leachj  when  Vice-Chancellor.  In  Ctiff  v.  Pfe- 
teU{c)  a  general  demurrer  was  allowed  expressly  on  the 
ground  that,  though  one  of  two  plaintifis  had  an  in-^ 
terest  in  the  subject  of  the  suit,  the  other  had  no  interest 
in  it.  In  Makepeace  v.  Haythome  {£)  a  defendant  pleaded 
in  bar  to  a  bill  for  an  account,  that  one  of  the  plaintiffs 
was  an  uncertificated  bankrupt ;  and,  though  the  other 
plaintiff  had  such  an  interest  as  would  have  sustained  the 
suit,  if  be  had  sued  alone,  and  though  the  persons  named 
in  the  plea  as  assignees  of  the  bankrupt  plaintiff  were 
already  defendants  in  respect  of  some  of  the  transactions 
stated  in  the  pleadings,  so  that  nothing  could  turn  on  any 
alleged  want  of  parties  (even  if  the  plea  had  taken  such 
an  objection — which  it  did  not  do),  the  Vice*Chancellor 
allowed  the  plea  expressly  upon  the  ground,  that  one  of  the 
plaintifis  had  no  interest  in  the  subjectrmatter  of  the  suit 


1827. 

The  KiNa  af 
Sfaik 

Macbam. 


In  no  one  of  the  instances  which  have  been  referred 
to  in  support  of  the  bill,  is  a  party  placed  as  a  Plaindff 
on  the  record,  who  has  no  interest,  either  legal  or  equi* 

tables 


(fl)  1  P.  WvM,  596. 
\h)  IJDk^.388. 


(c)  See  tii/Wi,  page  84S. 
{f)  See  m/Wi,  page  844. 
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1827*  table,  in  the  matter  of  the  suit.  It  is  true,  for  instancei 
-^  ~  \  that  an  auctioneer  is  often  joined  as  a  plaintiff  with  the 
vendor  in  a  bill  against  the  purchaser ;  but  the  auctioneer 
has  an  interest  in  the  contract,  and  might  bring  an  action 
upon  it ;  and  he  has  an  interest  also  in  being  protected 
from  the  legal  liability,  which  he  might  incur  in  an  action 
brought  by  the  purchaser  to  recover  the  deposit.  The 
assignor  and  the  assignee  sue  together,  because  the  one 
has  thf  legal,  the  other  the  equitable  interest.  Smith  v. 
Ryan  (a)  was  simply  a  case  of  that  kind. 


Sir  Charles  Wetherelly  in  reply. 


Dee.^2^  7%^  Lord  Chancellor. 

This  is  a  bill  filed  in  the  name  of  the  King  of  Spain 
and  Don  Francisco  Tacon  and  Don  Mateo  de  la  Sema^ 
against  Don  Justo  de  Machado,  and  John  Hullett  and 
Charles  Widder.  The  object  of  the  bill  is  to  obtain  an 
account  of  certain  monies  which  are  alleged  to  have 
come  into  the  possession  of  the  Defendants.  The  &cts 
of  the  case  stated  by  the  bill,  as  far  as  it  is  necessary  to 
mention  them  for  the  purpose  of  the  present  question, 
are  the  following :  — 

By  virtue  of  a  convention  entered  into  between  the 
governments  of  France  and  Spain^  the  government  of 
France  engaged  to  appropriate  a  large  sum  of  money, 
for  the  purpose  of  being  applied  in  the  liquidation  of 
certain  claims,  which  subjects  of  the  King  of  Spain  had 
on  the  French  government,  in  consequence  of  events 
that  had  taken  place  during  the  period  when  the  troops 
of  France  occupied  that  country.  The  stipulation  was, 
not  that  money  was  to  be  paid  in  the  first  instance,  but 


(a)  3  Mad.  n A. 


that 
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diat  a  certain  quantity  of  French  rentes  were  to'  be  in-        1827. 

scribed  in  the  ^eat  book  of  the  debt  o^  France^  and  that    J^.    ^   '  \ 
.     .  °  .  '  '  The  Kino  of 

inscnption  was  to  be  in  the  name  of  such  persons  as  the  Spaih 
King  of  Spain  should  appoint  The  person,  originally  Machajio, 
^pointed  for  that  purpose,  was  an  individual  of  the 
name  of  Noguera,  who  was  then  consul-general  of  Spain 
in  the  kingdom  of  France.  In  pursuance  of  the  con- 
▼ention,  the  government  of  i^ra»c^  inscribed  a  portion 
of  those  rentes  in  the  great  book,  in  the  name  of 
Noguera.  But,  before  the  transaction  was  completed, 
Noguera  was  removed,  and,  one  of  the  Defendants, 
Mackadoj  being  appointed  consuh  in  his  stead,  Noguera 
transferred  to  him  the  rentes  which  had  originally  been  in- 
scribed in  the  name  of  him,  Noguera ;  and  the  inscription 
of  the  balance  of  rentes  in  the  great  book  was  made  in  the 
name  of  Machado.  Soon  after  this  transaction,  a  civil 
war  broke  out  in  Spain;  and  Machadoj  being  apprehen- 
sive that  this  property  might  in  some  way  or  other  be 
devested  out  of  him,  sold  the  rentes^  and  came  to  this 
country  with  the  proceeds  of  the  sale.  After  he  had 
been  some  time  here,  he  assigned  or  transferred  to 
Messrs.  Hullett^  Brothers,  and  Co.,  or  deposited  with 
them,  a  part  of  this  money,  and  he  afterwards  went  to 
the  Netherlands^  where  he  was  residing  at  the  time  when 
the  bill  was  filed.  After  an  arrangement  had  been  con- 
cluded between  the  kingdoms  of  France  and  Spain^  and 
the  civil  war  had  been  brought  to  an  end,  applications 
were  made,  on  the  part  of  the  government  of  Spain^  to 
Machadoj  to  pay  over  the  money  to  them,  or  deposit  it 
in  the  Bank  of  England.  These  applications  were  made 
to  him  by  one  of  the  secretaries  of  state  of  the  Spanish 
government,  and  also  by  two  persons,  the  presidents  of 
two  tribunals  which  had  been  constituted  —  the  one,  for 
the  purpose  of  examining  the  claims  of  the  Spanish  sub- 
jects on  this  fund  —  and  the  other,  as  a  tribunal  of  appeal* 
In  consequence  of  instructions  which  these  two  presi- 
dents 
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V  1827.  dents  had  xecei^ed  frdm  the  King  of  Spaint  they  ap- 
'  -  '  '  pcHoted  particular  persons  as  their  commissioners  or 
Spaxh  agents^  for  the  purpose  of  collecting  and  receiving  this 
money ;  and  the  persons,  who  were  so  appointed  for  thai 
purpose,  are  tl^  two  Plamti£&  Tacon  and  De  la  Senuu 
Tacon  and  De  la.  Sema  came  over  to  this  country ;  and 
the  bill  was  filed  against  the  partners  in  the  houaa  qi, 
HtdUttj  Brothers,  and  Co.,  and  against  Mackado^  in  the 
joint  names  of  the  King  of  Spaing  Tacon^  and  Die  la 
Sema* 

To  this  bill  a  general  demurrer  was  filed,  and  various 
points  were  argued  on  that  demurrer. 

One  point,  which  was  argued  on  that  demurrer,  and 
which  was  spoken  to  a  second  time,  was,  that  Tacom 
and  De  la  Sema  have  no  interest  in  this  proper^,  so  aa 
to  entide  them  to  sue  for  it  in  this  Court ;  and  if  they 
have  no  interest  in  this  property,  that  then  the  curcum- 
stance  of  their  being  joined  as  Plaintiffs  on  the  record 
with  the  King  of  Spain,  (assuming  that  the  King  of 
Spain  has  such  an  interest  as  would  entide  him  alone  to 
sustain  a  suit),  is  a  good  ground  of  demurrer. 

The  first  question,  therefore,  is.  Whether  Tacon  and 
De  la  Sema  have  any  interest  in  the  subject-matter  of 
this  suit.  The  two  boards  — the  board  of  examinstioD 
and  liquidation,  and  the  board  of  appeal  —  were  coostw 
tuted  for  the  purpose  of  ascertaining  who  were  die  mk 
dividual  subjects  of  Spain  that  had  claims  on  the  fimd^ 
diey  were  tribunals  constituted  for  the  purpose  of  aiQ»* 
dication.  After  the  fund  had  been  collected  and  de- 
posited, they  were  to  issue  certificates  of  their  adjiH 
dications;  and  the  persons,  holding  those  GertificataSy 
were  to  be  entitled,  on  application  to  the  King  of  i^paai^ 
or  to  the  persons  appointed  by  him,  to  receive  a  propo»» 

tion 


CASES  IN  CHANCERY.  3» 

tkm  of  the  fund  corresponding  with  those  certificates.  la       1 827. 
consequence  of  the  difficulties  which  were  thrown  in  the  J^      - 
way  of  obtaining  the  money  from  Machadoy  the  King  of       Spaiv 
Spain  authorized  these  two  tribunals  to  appoint  com-     ^  ^^ 
missioners,  for  the  purpose  of  endeavouring  to  get  it 
into  their  hands:  and  these  commissioners  were  ap- 
pointed by  an  instrument  which   is  set  out  on  this 
lecord.     On  looking  at  that  instrument,  it  appearsi  oa 
the  construction  of  it,  to  be  a  mere  power  of  attorney : 
it  is,  in  its  form,  very  similar  to  an  English  power  of  attor- 
ney ;  it  gives  Tacon  and  De  la  Serna  power  to  sue,  to  de- 
mand, to  receive,  and  give  acquittances,  and,  up<m  receipt 
or  recovery  of  the  money,  to  deposit  it  in  the  Bank  of 
England^  or  to  secure  it  in  any  other  mode.     Construing 
(bis  instrument  according  to  the  obvious  import  of  its 
terms,  as  it  is  set  out  in  the  bill,  I  do  not  think  that  it 
eoDveys   any  interest  whatever  to   Tacon  and  De  la 
Semai  it  is  merely  an  authority  to  them  to  act  aa 
attorneys  for  the  persons  whom  they  repi'esent. 

It  was  suggested,  in  the  course  of  the  argument,  that 
it  was  difficult  for  us  to  be  quite  sure  as  to  the  construc- 
tion of  thb  instrument ;  for  it  was  an  instrument  exe- 
cuted in  Spaifif  and  was  therefore  to  be  construed 
according  to  the  laws  o(  Spain,  The  answer  is  obvious. 
The  instrument  is  set  out  on  the  record,  and  we  must 
construe  that  instrument  according  to  the  natural  im-« 
port  of  its  terms.  If  it  is  to  have  a  peculiar  sense  and 
construction,  arising  out  of  the  laws  of  Spain^  it  waa 
incumbent  on  those  who  contend  that  such  a  construe* 
tion  should  be  given  to  it,  to  have  made  a  statement  to 
that  efifect  on  the  face  of  the  bill.  There  being  no  such 
allegation,  I  must  construe  the  instrument  according  to 
its  obvious  import ;  and,  after  having  perused  it  repeat* 
edly  with  as  much  attention  and  care  as  I  could  give  to 
it,  I  think  that  it  is  a  mere  power  of  attorney,  authorising 

Tacou 
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1M7.       Tacm  mmI  De  la  Sema  to  collect  the  maoey,  and  to 
Tii^m^^Lf  ^  1^  in  A^  iMune  of  their  principel. 

« 

That  being  so,  there  are  on  this  record,  ootgoined  ai 
PUntiflb  with  the  King  of  Spatn^  who  has  an  intenst  ia 
die  soity  two  persons  who  have  no  interest,  and  whoi^  if 
they  are  to  sue^  ought  to  sue,  not  in  their  own  naiiie% 
bat  in  the  names  of  those  from  whom  they  deriye  fhtbr 
authority.  Is  this,  or  is  it  not,  a  ground  of  geoenl 
demurrer? 


If  a  party,  having  an  interest,  could  join  with  hii 
on  the  same  record,  a  party  not  having  any  interest,  and 
no  advantage  of  that  could  be  taken,  either  by  plea  or 
general  demurrer,  it  would  be  productive  of  great  and 
obvious  inconvenience.  But  it  is  not  necessary  for  me 
to  reason  on  the  general  principles  applicable  to  th^ 
question,  or  to  point  out  the  inconveniences  which  would 
ensue^  if  such  an  objection  were  not  a  ground  of  general 
demurrer ;  because  the  point  has  been  decided  in  two  dis- 
tinct and  precise  cases,  by  the  present  Master  of  the  Rolls. 

In  a  case  of  Cijff'  v.  Platell^  which  was  decided  in 
1822,  a  person  of  the  name  of  Lincoln  fell  into  em- 
barrassments, and  an  arrangement  was  made  that  he 
should  assign  his  property  for  the  benefit  of  his  cre- 
ditors. An  assignment  was  prepared,  and  the  two  trus- 
tees, to  whom  the  assignment  was  to  be  made,  were  Off 
and  a  person  of  the  name  of  Griffith.  The  assignment 
never  took  effect:  but  the  Defendant  Platelij  by  the 
directions  of  Cftff'  and  Griffith^  the  intended  trustees, 
took  possession  of  the  property  of  the  insolvent,  and 
sold  it.  Afterwards,  a  commission  of  bankrupt  was 
issued  against  Lincoln ;  and,  Cuffi  being  appointed  as- 
signee of  his  estate,  Cuff*  and  Griffith  joined  in  filing 
a  bill  against  Platell  for  the  produce  of  the  proper^ 
he  had  sold.    A  general  demurrer  was  filed ;  and,  on 

argumentf 
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argnment,  (though  that  point  was  not  made  at  the  bar), 
the  Vice-Cbancellor  observed,  that  it  appeared  by  the 
bill  that  the  assignment  did  not  take  effect;  that 
GriffUhj  therefore,  had  no  interest  in  the  subject-matter 
of  the  suit,  and,  Griffith  having  no  interest,  he  had  no 
right  to  sue  in  conjunction  with  Ctiff;  and  he  was  of 
opinion,  on  that  ground,  that  the  demurrer  ought  to  be 
allowed. 
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1827. 


The  Kino  of 

Spain 

V. 

Machaoo. 


The  question  came  again  before  the  same  learned 
Judge,  in  the  case  of  Makepeace  v.Haythomey  in  1827. 
In  that  case,  the  objection  did  not  appear  on  the  face  of 
the  bill :  the  Defendant,  therefore,  brought  it  forward 
by  plea.  The  judgment  of  Sir  John  Leach  was  in  these 
terms :  —  ^^  The  single  question  is,  if  one  plaintiff  has 
no  interest  in  the  matters  of  the  suit,  and  the  others 
alone  have  an  interest,  does  such  a  conjunction  of  par^ 
ties  make  the  bill  demurrable,  or  expose  it  to  be  met  by 
a  plea  ?  On  consideration,  I  entertain  the  same  opinion 
I  expressed  on  the  argument  I  am  clearly  of  opinion, 
that,  if  a  party,  having  an  interest,  joins  with  him,  as 
a  co-plaintiff,  a  party  having  no  interest,  the  bill  is 
demurrable,  if  that  fact  appears  on  the  bill :  if  the  fact 
does  not  appear  on  the  bill,  but  is  brought  forward  by 
plea,  such  a  plea  is  a  good  defence  to  the  suit.  I  am 
of  opinion,  therefore,  that  this  plea  must  be  allowed.'' 

On  the  authority  of  these  two  decisions,  I  am  of 
opinion  that  the  present  demurrer  ought  to  be  allowed; 
it  depending  entirely  on  the  question.  Whether  or  not, 
on  the  construction  of  the  instrument  set  out  in  the  bill, 
Tacon  and  De  la  Seina  have  any  interest  in  the  monies 
which  are  the  subject  of  the  suit.  That  instrument,  in 
my  opinion,  does  not  convey  any  interest  to  them ;  and 
the  bill,  in  its  present  form,  cannot  be  sustained. 

Demurrer  allowed. 

Vol-  IV.  R 
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ifoca.  CUFF  V.  PLATELL. 

A  general  de-  A  PERSON  of  the  name  of  Lincoln  being  in  em- 
murrerfor         XJl  ,  ,    .  , 

want  of  equity  barrassed  circumstances,  an  agreement  was  entered 

ft'^mMfcd  ^"^  into  that  his  property  should  be  assigned  to  Cuff*  and 
thefHceoftbe  Gi^iffiih  in  trust  for  his  creditors.     For  this  purpose 

Slo  co^pldL  *  ^®^^  ^^  ^"""^^  ^^  prepared ;  and  Off  and  Griffith^ 
tifl^  one  had  acting  as  trustees,  though  from  the  statement  in  the  bill 
terest  m  the  ^^  ^^^  apparent  that  the  intended  deed  of  trust  never 
matten  of  the  had  any  operation  as  a  valid  instrument,  took  possession 

of  the  property  of  Lincoln^  and  sold  part  of  it  In 
making  the  sales,  they  employed  the  Defendant  PlateU 
as  their  agent,  and  he  received  and  still  retained  the 
proceeds.  Afterwards  a  commission  of  bankrupt  issued 
against  Lincoln^  under  which  he  was  declared  a  bank- 
rupt; and  two  assignees  were  elected,  of  whom  Ciffwas 
the  survivor.  The  bill  was  filed  by  Ciiff'  and  Griffiik; 
and,  ailer  stating  in  detail  the  transactions  above  re- 
ferred to,  prayed  that  PlateU  might  account  for  the 
monies  received  by  him,  arising  from  the  sale  of  Unr 
coin's  effects,  and  that  he  might  deliver  up  the  title- 
deeds  of  certain  real  estates  of  Lincoln  which  had  come 
into  his  hands. 

PlateU  demurred  to  the  bill  for  want  of  equity. 

Mr.  Sotipelly  in  support  of  the  demurrer,  contended) 
that  this  was  merely  a  bill  for  money  had  and  received  to 
the  use  of  the  Plaintiffs,  and  that  their  remedy  was  at 
law  and  not  in  equity. 

Mr.  Barbery  contrd,  argued,  that  the  money  had  come 
into  the  hands  of  PlateU  as  the  agent  of  Ctff  and  Gr^-> 
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JUh^  and  that  a  principal  had  always  a  right  to  make        1822; 
his  agent  account  in  a  court  of  equity.  -,'  "^ 

Sir  John  Leach,  Vice-Chancellor.  Plateli- 

CuffdXovk^  would  have  had  a  clear  right  to  sustain  this 
bill  against  PlatcU.  But  the  intended  deed  of  trust 
never  took  effect;  and  Griffith^  therefore,  has  no  in- 
terest in  the  matters  in  litigation.  The  question  then  is, 
Can  a  plaintiff  join  with  him,  as  a  co-plaintiff,  a  person 
who  has  no  interest  in  the  matters  in  litigation  ? 

Mr.  Barber  argued,  first,  that,  according  to  the  state- 
ment in  the  bill,  Griffith  had  or  might  have  an  interest 
in  the  suit ;  and,  secondly,  that,  if  he  had  no  interest, 
the  bill  would  be  sustained  by  the  interest  which  was 
in  Cuff: 

The  Vice-Chancellor  held,  that  the  bill  did  not 
shew  any  interest  in  Griffith;  and  that  a  plaintiff,  having 
an  interest,  could  not  join  with  him,  as  a  co-plainti£^  a 
person  having  no  interest  in  the  matters  of  the  suit. 

Mr.  Barber  suggested,  that  many  such  bills  had  been 
filed. 

The  Vice-Chancellor  gave  him  permission  to  mention 
the  point  again,  if  he  could  find  any  authority  for  such 
a  conjunction  of  plaintiffs. 

On  a  subsequent  day,  Mr.  Barber  stated,  that  he  had 
not  been  able  to  find  any  authority  on  the  subject ;  and 
the  demurrer  was  ordered  to  be  allowed. 


R  2 
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1887. 


ApriL  MAKEPEACE  v.  HAYTHORNE. 

Aplin,ihew.    FTHHE   bill  was  filed  by  Henry  Makepeace^  and  by 
ortwoPkin-  James  Small  on  behalf  of  himself  and  the  other 

^mt  In^fh    c^*^™  ®^  t^®  partnerships,  which  had  traded  under 
matten  of  the  the  firms  of  Clarkes  and  Makepeace j  and  Clarke  and 

SlL!SB*t5  aJ  Makepeace. 
whole  bUL 

The  bill  stated  that  the  Plaintiff  Henry  Makepeace 
and  John  Clarke  the  younger  entered,  in  181 7»  into 
partnership  with  Johji  Clarke  the  elder;  that,  in  Juhf 
1819,  John  Clarke  the  elder  died,  having,  by  his  will| 
devised  his  freehold  messuages,  workshops,  and  premises 
unto  Haythome^  John  Clarke  the  younger,  and  Laichamj 
upon  trust  to  permit  and  suffer  his  partners,  John 
Clarke  the  younger  and  Heniy  Makepeace^  to  continue 
in  possession  of  his  warehouse  and  other  premises  at 
a  yearly  rent ;  that  the  executors  proved  the  will ;  that^ 
in  September  1821,  an  agreement  was  entered  into^ 
under  which  the  partnership  was  carried  on  between 
John  Clarke  the  younger  and  Henry  Makepeace ;  that* 
in  May  1824,  John  Clarke  the  younger,  with  a  view  to 
exclude  Henry  Makepeace  from  the  business,  and  to 
appropriate  it  to  himself,  caused  a  distress  to  be  levied  on 
the  partnership  premises,  under  which  John  Russ  Grant 
was  put  into  possession  of  the  partnership  property; 
that  John  Buss  Grant  had  from  that  time  continued  in 
the  possession  and  management  of  it;  that,  in  June  1824^ 
John  Clarke  the  younger  died,  having  appointed  Hay^ 
ihome  and  Latcham  his  executors ;  that  the  Plaintiff  iSmo/Z 
was  a  creditor  of  both  partnerships;  and  that  certain  sums 
were  due  to'  Makepeace  from  the  estate  of  Clarke  the 

elder. 
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elder.     The  material  part  of  the  prayer  was,  that  the        18S7* 

rights  and  interests  of  Makepeace  in  the  partnerships 

might  be  declared  and  ascertained,  and  that  the  estates  9. 

of  the  Clarkes  might  be  applied  in  a  due  course  of  ad-    Hatthoeii4. 

ministration. 

John  Russ  Grant  was  a  Defendant. 

To  this  bill  the  Defendants  Haythcme  and  Laicham 
pnt  in  a  plea,  in  bar  to  the  whole  of  the  discovery  and 
relief.  The  plea,  after  the  usual  averments  with  respect 
to  the  trading,  the  petitioning  creditor's  debt,  the  act 
of  bankruptcy,  and  the  issuing  of  the  commission,  stated, 
that,  in  June  1824,  Henry  Makepeace  had  been  declared 
a  bankrupt;  that  his  estate  and  effects  had  been  assigned 
to  John  Russ  Grants  who  had  been  duly  chosen  as- 
signee; and  that  Henry  Makepeace  had  from  that  time 
been  and  still  was  an  uncertificated  bankrupt. 

Mr.  Wakefield  supported  the  plea  on  the  ground,  that 
it  stated  matter  which  shewed  that  the  Plainti£F  Make^ 
peace  had  no  interest,  in  respect  of  which  he  could  sue ; 
and  he  argued  that  a  bill  could  not  be  sustained,  unless 
each  and  every  one  of  the  Plaintiffs  had  some  interest, 
legal  or  equitable,  in  the  matters  of  the  suit 

Mr.  Heald  and  Mr.  Koe^  contri. 

The  averments  of  the  plea  shew  only  that  Makepeace 
could  not  have  been  sole  Plaintiff.  But  the  Co-plaintiff 
SnuM  has  a  title  to  relief,  which  is  in  no  degree  affected 
by  the  averments  of  the  plea.  How,  then,  can  a  plea  be 
good,  which  meets  only  a  part  of  the  case  stated  by  the 
Plaintiffs  ?  This  plea,  if  worth  any  thing,  should  have 
been  limited  to  so  much  of  the  bill  as  related  to  the 
relief  prayed  by  or  for  Makepeace. 

R  8  There 
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There  is  no  authority  for  the  position,  that  a  bill 
cannot  be  sustained,  unless  each  and  every  of  the  Plain- 
V.  tiffs  has  an  interest  in  the  matters  of  the  suit      It  is 

enough  that  there  be  clearly  such  an  interest  in  the 
Plaintiffs,  some  or  one  of  them,  as  will  give  to  all,  or 
some  or  one  of  them,  a  title  to  equitable  relief  against 
the  Defendants. 

The  Vice- Chancellor  ordered  the  further  argument 
to  stand  over,  in  order  that  counsel  might  search  for 
authorities ;  stating,  at  the  same  time,  that  he  had  some 
recollection  of  having,  on  a  former  occasion,  decided, 
that,  if  one  of  several  co-plaintiffs  had  no  interest  in  the 
suit,  the  bill  could  not  be  sustained. 


The  plea  was  again  mentioned,  but  no  authorities 
were  produced. 


Sir  John  Leach,  on  the  last  day  on  which  he  sat  as 
Vice-Chancellor,  delivered  the  following  judgment:— • 

This  is  a  bill  for  an  account,  filed  by  two  com- 
plainants. The  Defendant  has  pleaded  in  bar,  that  one 
of  these  two  Co-plaintiffs  is  an  uncertificated  bankrupt 
The  fact  of  bankruptcy  being  established  for  the  purpose 
of  the  argument  of  the  plea,  it  is  clear,  that,  of  the  two 
Co-plaintiffs,  there  is  one  who  has  no  interest  in  the 
matters  of  the  suit ;  and  the  Defendant  insists,  that  the 
conjunction  of  a  plaintiff  not  having  an  interest  with  a 
plaintiff  who  has  an  interest,  is  fatal  to  the  bill.  The 
single  question  then,  is.  If  one  plaintiff  has  no  interest  in 
the  matters  of  the  suit,  and  the  others  alone  have  an  in- 
terest, does  such  a  conjunction  of  parties  make  the  bill 
demurrable,  or  expose  it  to  be  met  by  a  plea  ? 

On 
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On  consideration^    I   entertain  the   same  opinion  I        1827. 
expressed  on  the  argument.     I  am  clearly  of  opinion,     ^     ' 
that,  if  a  party,  having  an  interest,  joins  with  him,  as  a  v. 

co-plaintiff,    a   party   having   no   interest,    the   bill  is    "AYTHoaNE. 
demurrable,  if  that  fact  appears  on  the  bill ;  if  the  fact 
does  not  appear  on  the  bill,  but  is  brought  forward  by 
plea,  such  a  plea  is  a  good  defence  to  the  suit.     I  am  of 
opinioi),  therefore,  that  this  plea  must  be  allowed. 


NEROT  V.  BURN  AND. 


December  22. 


JOHN  NEROT,   while  carrying  on  business  as  an  Where  a  part- 
hotel-keeper,  in  a  messuage  situate  in  King  Street^  solved,  and, 

known  by  the  name  of  Nerofs  Hotel,  made  bis  will,  after  the  dis- 
jii             t       o    T                              11          n  solution,  one 
dated  on    the   30th   ol  Jamiary  1798,   whereby,  after  of  the  part- 
declaring  it  to  be  his  intention  to  assign  unto  John  Dax^  "^»  ^*  nt^of 
the  messuage  and  hotel  for  the  remainder  of  his  term  the  other, 
therein,  together  with  all  his  effects  in  or  about  the  same^  poMc»§ion*of 
and  the  business  carried  on  in  it,  in  trust  for  the  benefit  the  partner- 
of  his  son  and  daughter,  James  Nerot  and  Mary  Neroij  and  carries  on 
subject  to  their  paying  unto  him  an  annuity  to  be  agreed  ^^^  same  buu- 
upon   between  them   for  his  life,  he,  the  testator,  be-  same  pre- 

queathed  unto  his  son,  his  daughter,  and  John  Daxj  10/.  '"*^®*»  ""die 
*  ,  ,  course  of 

each ;  and,  as  to  all  the  residue  and  remainder  of  his  which  the  spe- 

personal  estate  and  effects,  except  the  hotel,  and  the  Siatbdonffcd 
plate,  furniture,  and  effects  in  and  about  it,  he  gave  the  to  the  paru 
same  unto  his  daughter  and  son  in  equal  shares ;  and  he  jlf  whole  !^r 

appointed  i"  pa^,  con- 
sumed, and 
replaced  by  others ;  the  effects,  which  are  found  on  the  premises, and  with  which  the 
business  is  carried  on  at  the  date  of  a  decree,  declaring  the  partnership  to  have 
been  dissolved  before  the  Institution  of  the  suiti  are  not  to  be  treated  as  property 
of  the  partnership. 
Evidence  of  the  existence  of  a  partnership, 
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1827*        appointed  his  daughter  Mary  Nerot^  and  John  Dax^  his 
executrix  and  executor. 

The  testator  died  in  May  1804,  without  having  exe- 
cuted any  such  assignment  as  was  referred  to  in  his  will, 
and  leaving  his  son  and  daughter  his  only  next  of  kin. 

The  daughter  alone  proved  the  will.  After  the  death 
of  her  father,  Miss  Nerot  continued  to  carry  on  the 
business  in  her  own  name,  on  the  same  premises,  and  in 
the  same  manner,  as  it  had  been  conducted  previously. 
In  the  beginning  of  1810,  the  lease  of  the  premises  in 
Kir^  Street  being  about  to  expire,  she  transferred  the 
business  to  a  house  in  Clifford  Street^  which  was  pur- 
chased by  her  in  her  own  name,  and  conveyed  to  her 
in  fee ;  and  there  the  concern  was  managed,  in  the  same 
manner  as  before,  until  the  16th  of  September  1819, 
when  she  intermarried  with  the  Defendant  George  Bur^ 
nand.  By  a  settlement  made  in  contemplation  of  the 
marriage,  and  dated  the  21st  oi  August  1819,  the  hotel 
and  the  effects  in  and  about  it  were  conveyed  and  as- 
signed to  FLexneyy  on  trust  to  sell  the  same,  and  to  stand 
possessed  of  the  proceeds,  when  invested  in  the  public 
funds,  upon  certain  trusts  for  the  benefit  of  the  husband 
and  wife,  and  the  issue  of  the  marriage. 

On  the  12th  oi  January  1820,  James  Nerotj  who,  firom 
the  year  1808,  had  been  almost  constantly  resident  on 
the  Continent,  filed  his  bill  against  Mr.  and  Mrs.  Bur^ 
nand^  alleging  that  the  business  had  been  carried  on  by 
his  sister  for  the  equal  benefit  of  himself  and  her,  and 
with  the  effects  of  the  testator;  that  the  house  in 
Clifford  Street  had  been  purchased  without  the  con* 
currence  of  the  Plaintiff  but  had  been  paid  for  with 
money  arising  from  the  assets  of  the  testator  or  from 
the  profits  of  the  business ;  that  the  business  carried 

on 
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on  in  Clifford  Street  was  a  continuation  of  the  business  1B27* 
before  carried  on  in  King  Street ;  that  Mary  Nerot  had 
from  time  to  time  advised  with  him  as  to  the  manage- 
Ikient  of  the  concern ;  that  she  had  received  monies 
trom  him  for  the  purpose  of  being  employed  in  it,  and 
made  payments  to  him  on  account  of  the  profits;  and 
that  the  co-partnership,  which  had  thus  subsisted,  ceased 
upon  her  marriage.  The  prayer  was,  that  the  settle- 
ment of  the  21st  of  Augtist  1819  might  be  declared  yoid 
as  against  the  Plaintiff;  that  the  partnership  might  be 
declared  to  have  ceased  on  the  marriage,  or  might  be 
decreed  to  be  now  dissolved ;  that  the  premises  in 
Cliffbrd  Street^  with  the  good-will  of  the  trade  and  effects 
in  and  about  the  house,  might  be  sold;  that  the  accounts 
of  the  partnership  might  be  taken ;  and  that  the  balance, 
which  should  be  found  due  to  the  Plaintiff,  might  be 
decreed  to  be  paid  to  him  by  Mr.  and  Mrs.  Bumandy 
or  out  of  their  moiety  of  the  monies  to  arise  from  the 
sale  of  the  partnership  property. 

The  Defendants,  George  Bumand  and  Mary  his  wife, 
by  their  answer  stated,  that  Mary  Bumand  and  the 
Plaintifl^  soon  after  their  father's  death,  caused  an  in- 
ventory of  his  property  to  be  made,  and  had  several 
meetings  to  determine  on  the  mode  of  disposing  of  it; 
that  it  w&s  at  length  agreed  that  the  household  fur- 
niture, plate,  and  linen,  with  the  lease  of  the  hotel,  and 
the  good-will  of  the  trade,  should  be  valued,  and  that 
Ae,  Mary  Bumand^  should  become  the  purchaser  of  the 
Plaintiff's  moiety  at  such  valuation ;  that,  in  June  1804, 
the  valuation  was  accordingly  made,  and  amounted 
to  the  sum  of  2366/. ;  that  she,  in  pursuance  of  the 
agreement,  had  paid  to  her  brother,  or  for  his  use^  at 
various  times,  monies  to  the  amount  of  1 185/.,  being  the 
Bioiety  of  such  valuation ;  and  that  she  had,  at  difierent 
limes,  paid  to  him  other  sums  of  money,  and  to  an 
amount  exceeding  bis  proportion  c^  the  teataler's  resi- 
duary 


Nebot 

Bl7ENiKKD. 


CASES  IN  CHANCERY. 

duary  estate;  that,  the  Defendant  Mary  having  thus 
become  the  sole  owner  of  the  hotel,  advertisements, 
drawn  up  by  the  Plaintiff  himself,  were  circulated  with 
his  privity,  in  which  the  hotel  was  descril)ed  as  ^*  having 
now  become  her  property,'*  and  in  which  she  was  men- 
tioned as  the  only  person  interested  in  the  business ;  that 
the  premises  in  Clifford  Street  had  been  purchased  with 
her  own  monies,  or  with  monies  borrowed  and  since 
repaid  by  her ;  that  the  trade  had  always  been  carried  on 
for  her  own  sole  and  exclusive  benefit ;  that  all  the  deal- 
ings and  accounts  of  the  concern  were  in  her  own  name; 
that  on  no  occasion  had  the  money  or  the  credit  of  the 
Plaintiff  been  employed  in  it;  that  he  had  never 
attempted  to  interfere  in  it  as  a  partner ;  that  his  advice 
had  never  been  asked  in  respect  of  it,  except  in  so  (ar 
as  she  might  have  communicated  with  him  as  her 
brother,  concerning  incidental  occurrences;  that  she 
had  never  received  monies  from  him  for  the  purpose  of 
being  employed  in  the  business ;  and  that  she  had  never 
made  any  payment  to  him  on  account  of  profits;  but  that 
she  had  frequently  advanced  to  him  considerable  sums, 
for  which  he  was  still  her  debtor. 


The  principal  witness  on  behalf  of  the  Plaintiff  was 
Joseph,  Carjfy  partner  in  a  house,  who  had  been  the  com- 
mercial agents  of  the  Plaintiff.  He  stated,  that  the 
Defendant  Mary^  in  many  conversations  which  she  had 
with  him  in  1805,  1806,  and  1807,  declared,  <' that  all 
consideration  of  a  valuation  or  agreement  for  the  pur- 
chase of  the  good-will,  stock  in  trade,  and  property  of 
the  hotel,  was  abrogated  and  at  an  end,  in  consequence 
of  her  inability  to  pay  for  the  Plaintiff's  share ;  that,  in 
1805,  1806,  and  1816,  he,  on  behalf  of  the  Plaintiff 
inspected  the  books  of  the  concern,  and,  on  these 
occasions,  the  Defendant,  Maryy  said,  that  she  was 
carrying  on  the  business  for  the  joint  benefit  of  herself 
and  the  Plaintiff;  tbat^  on  inspecting  the  books  and 

accounts 
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accounts  in  1805,  he  found  a  great  deal  of  irregularity 
and  confusion  in  them,  and  particularly  that  receipts  of 
sums  to  a  considerable  amount  had  been  omitted  to  be 
inserted ;  and  that  she  promised  to  keep  the  accounts 
more  regularly  in  future;  that,  on  his  examining  the  books 
in  1806,  he  found  that  they  were  kept  with  more  regu- 
larity ;  but,  as  to  the  sums  omitted  to  be  inserted  in  the 
accounts  of  the  preceding  year,  she  maintained  that  she 
could  not  give  any  better  explanation,  but  that  she  had 
not  made  any  private  purse  out  of  the  concern,  and  she 
prombed  to  continue  to  keep,  in  future,  more  regular 
accounts  than  those  kept  in  her  father's  lifetime ;  that 
he,  Caty^  told  her,  that  his  motive  for  inspecting  and 
examining  the  books  was,  to  take  some  account  of  the 
property,  money,  and  effects  which  she  was  in  possession 
o(  as  executrix  under  the  will  of  her  father,  and  that 
the  Plaintiff  might  know  how  the  hotel  trade  was  going 
on,  and  how  the  accounts  of  the  concern  were  kept" 


1827. 


Neaot 
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This  witness  also  stated,  that  the  Defendant  Mary 
bad  frequently  applied  to  him,  as  the  agent  of  her  brother, 
for  advances  of  money  to  be  employed  in  the  business ; 
and  that,  in  Januaiy  1809,  and  Febt-uary  and  March 
1810,  he,  on  the  Plaintiff's  account,  advanced  to  her  \\yb 
sums  of  160/.,  400/.,  and  100/.,  for  the  purpose  of  paying 
part  of  the  purchase-money  of  the  premises  in  Clifford 
Sireei^  and  of  repairing  and  fitting  them  tip ;  and  that 
be  and  his  partners  had  furnished  wines  fo.r  the  hotel, 
with  which  they  had  debited  the  Plaintiff. 


The  evidence  on  the  part  of  the  Defendants  was 
intended  to  show,  that  tlie  Plaintiff  had  entered  into  an 
agreement,  as  stated  in  their  answer,  to  sell  his  interest 
in  the  hotel  and  business  to  his  sister,  or  to  prove  circum- 
stances from  which  such  an  agreement  was  to  be  in- 
ferred; and  they  relied  strongly  on  a  letter  from  the 
Plaintiff  to  his  si;stcr^  dated  at  PariSi  the  16th  of  August 
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1827.        I8IO9  in  which  he  appeared  to  treat  the  hotel  and  the 

*—  T  ■'       business  as  if  he  had  no  interest  therein. 

Neeot 

V. 

BuBNAwo.  »j»Q  explain  the  latter  circumstance,  the  PIainti£f  proved, 
that,  **  at  the  time  of  writing  the  letter,  he  was  in  France^ 
under  his  Majesty's  licence,  for  the  purpose  of  recovering 
.  and  shipping  British  property  for  England;  that  any  intt 
mation  on  his  part  of  his  being  connected  with  England^ 
or  having  property  there,  would  have  been  attended 
with  personal  danger ;  that  all  his  property  in  England 
was  conveyed  to  other  persons,  so  as  to  have  the  appear- 
ance of  belonging  to  them,  and  that  all  letters  written  bj 
him,  while  he  was  abroad,  were  so  worded,  as  to  prevent 
the  functionaries  of  the  French  government  from  know- 
ing that  he  had  any  concerns  or  propei*ty  in  England/* 

During  the  suit,  Mr.  and  Mrs.  Bumand  remained  in 
possession  of  the  hotel,  and  continued  to  carry  on  the 
business  in  the  usual  manner. 

On  the  5th  oi  March  1824,  the  cause  came  on  to  be 
heard  before  the  Vice-Chancellor ;  and  by  the  decree 
then  made,  it  was  oi*dered,  among  other  things,  that  the 
parties  should  proceed  to  a  trial  of  the  following  issue : 
*•  Whether  there  was,  in  the  year  1804,  an  agreement  for 
sale  bythe  Plaintiff  to  the  Defendant,  Mary  Bumand^  of 
his  share  and  interest  in  the  good-will,  lease,  stock  in 
trade,  and  other  property  and  effects  in  the  pleadings 
mentioned." 

The  issue  was  tried  in  the  Court  of  Common  Pleas  on 
tlie  6th  of  December  1824,  when  the  jury  gave  a  verdict 
for  the  Plaintiff,  finding  that  there  was  not  any  such 
agreement 

On  the  23d  oi  April  1825,  the  cause  was  heard  before 
tbe  Vice-Cbancellor  upon  further  directions :  when  die 

Court 
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Court  declared,  <^  that  the  hotel  business  carried  on  in  1827. 
King  Street  and  in  Clifford  Street^  under  the  designa- 
tion of  Nerofs  hotel,  from  the  death  of  John  Nerotj 
until  the  16th  day  of  September  1819,  was  carried  on 
by  the  Defendant  Marj/  in  copartnership  with  James 
Nerotj  in  equal  shares,  and  that  such  partnership  was 
dissolved  on  the  16th  day  of  September  1819 ;  and  that 
the  freehold  messuage  in  Clifford  Street^  and  all  the 
household  goods  and  furniture,  plate,  linen,  china,  and 
wines,  stock  in  trade,  implements,  and  other  effects, 
being  in  or  about  the  premises,  formed  a  part  of  the  co- 
partnership property;"  and  it  was  ordered  that  the  said 
freehold  hereditaments  and  the  household  goods,  furni- 
ture, plate,  linen,  china,  stock  in  trade,  wines,  and  other 
eflfects,  in  and  about  the  premises,  should  be  sold.  Di- 
rections were  also  given  for  taking  the  accounts  of  the 
personal  estate  of  the  testator,  and  of  the  partnership 
dealings. 

From  this  decree,  Mr.  and  Mrs.  Bumand  appealed. 

The  appeal  was  argued  before  Lord  Eldon ;  but  no 
judgment  had  been  given,  when  his  Lordship  resigned 
the  Great  Seal. 

The  case  was  again  heard  before  Lord  Lyndhurst.  July  90,  si. 

Mr.  Home  and  Mr.  Roupelly  for  the  appellants. 

Mr.  Heald  and  Mr.  Barber ^  for  the  respondent. 

The  tppics  principally  relied  on  by  the  appellants  were, 
that,  if  any  partnership  existed  between  the  brother  and 
sister,  it  must  have  been  constituted  by  an  agreement 
entered  into  after  the  father's  death ;  that  there  was  no 
evidenceof  any  such  agreement,  nor  was  any  date  assigned, 
to  which  it  was  to  be  referred ;  that  the  finding  of  the 

jury 
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jury  on  the  issue  only  negatived  the  allegation,  that  the 
Plaintiff's  moiety  of  the  hotel,  and  of  the  effects  in  and 
about  it,  and  of  the  good-will  of  the  business,  had  been 
purchased  by  the  Defendant  at  a  fixed  sum :  but  tbaty 
though  the  brother  was  entitled  to  a  moiety  of  the  eflect% 
with  which  the  executrix,  having  also  the  beneficial  in- 
terest in  the  other  moiety,  had  carried  on  the  business,  he 
did  not  thereby  become  a  partner  in  the  trade ;  that  there 
was  a  total  absence  of  all  those  circumstances,  which,  in 
the  natural  course  of  things,  would  have  accompanied  the 
existence  of  a  partnership,  while,  on  the  other  hand,  many 
of  the  admitted  facts,  and,  more  especially,  the  conduct  of 
the  Plaintiff  himself,  were  not  reconcilable  with  the  hypo* 
thesis  that  a  partnership  had  actually  existed;  that  the 
communications  and  dealings  of  the  Defendant  Mary  with 
Ccury  did  not  constitute  such  a  train  of  proceedings  as 
would  have  taken  place  during  a  partnership  of  fifteen 
years'  continuance,  and  could  all  be  explained  by  the 
partial  interest  which  the  Plaintiff  might  claim  in  a  busi- 
ness, on  which,  and  on  the  property  involved  in  it,  he  had 
a  demand  for  his  share  of  so  much  of  the  assets  of  his 
father  as  had  been  employed  in  carr^'ing  it  on;  that, 
after  the  lapse  of  so  many  years,  no  reliance  could  be. 
placed  on  the  evidence  of  a  single  witness,  as  to  expres- 
sions alleged  to  have  been  used  by  the  Defendant  in 
1805,  1806,  and  1809;  and  that  Cartas  evidence  was 
not  corroborated  by  the  circumstances  of  the  case,  was 
directly  contradicted  by  the  solemn  oath  of  the  De- 
fendant, and  was  discredited  by  the  tenor  of  the 
Plaintiff's  own  letter. 


It  was  further  insisted,  that,  at  all  events,  the  house  in 
Clifford  Street  could  not  be  treated  as  partnership  pro- 
perty. The  Defendant  Mary  had  alone  contracted  for  it; 
she  paid  for  it;  the  conveyance  was  made  to  her;  the  Plain- 
tiff had  not  been  consulted  in  any  part  of  the  transaction! 
and  could  not  have  been  compelled  to  adopt  the  purchase. 

Even 
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£?en  if  a  partnership  had  subsisted  in  the  business  pre- 
fiouslj  carried  on  in  the  leasehold  premises  in  King 
Streetj  the  purchase  of  freehold  hereditaments  was  not  a 
transaction  in  the  usual  course  of  the  dealings  of  such  a 
partnenihip ;  and  if  freehold  hereditaments,  bought  by, 
and  conveyed  to,  one  of  the  partners,  were  afterwards 
used  for  partnership  purposes,  the  partnership  became 
not  the  owner,  but  merely  the  tenant,  of  the  premises. 
Besides,  the  issue  of  the  marriage  (if  there  should  be 
any)  would  be  purchasers  for  a  valuable  consideration, 
and  would  have  a  right  to  have  the  trusts  of  Mr.  and  Mrs. 
BumamTs  marriage  settlement  executed  in  their  fiivour. 


Nebot 
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It  was  also  argued,  that  the  decree  of  the  Vice-Chan- 
cellor  was  inconsistent,  in  so  far  as  it  declared  that  the 
partnership  ceased  on  the  16th  of  September  1819,  and 
yet  treated  all  the  effects,  which  were  on  the  premises  at 
the  date  of  the  decree  in  April  1825,  as  partnership  pro- 
perty. 


The  Lord  Chancellor. 

In  1798,  a  person  of  the  name  of  Neroi^  who  kept  an 
hotel  in  King  Street^  St.  James's^  being  then  in  the  oc- 
cupation of  this  property,  made  his  will,  by  which  he 
bequeathed  the  residue  of  his  personal  estate  to  his  son 
James  Nerotj  the  Plaintiff,  who  at  that  time  was  about 
twenQr  years  of  age,  and  to  his  daughter  Mary  Bumandj 
then  Nerotj  who  was  living  upon  the  premises  with  her 
fiither,  and  whom  he  also  appointed  his  executrix.  In 
his  will  he  declared  that  it  was  his  intention  to  assign 
bis  interest  in  the  house  in  Kir^  Street^  together  with 
the  effects  in  it,  and  the  business,  to  a  trustee,  for  the 
benefit  of  his  son  and  daughter.  No  such  assignment, 
however,  was  ever  in  point  of  feet  made;  and,  in  1804, 
the  testator  died.     Mary  Bumand  had,  up  to  the  period 

of 
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18S7.  of  her  fether's  death,  managed  and  conducted  this  bnei* 
nes9»  After  his  death,  she  continued  to  conduct  the 
business. as  before;  and,  as  executrix,  she  took  posset* 
aion  of  his  assets,  and,  among  the  rest,  of  this,  property^ 
though  it  was  excepted  in  the  will.  There  can  be  no 
doubt  that  Mary  Bumand  and  Mr.  Nerotf  who  were  the 
only  children  of  the  testator,  were  entided  jointly  to  thii 
property  at  the  time  of  his  death.  Upon  this  point 
there  is  no  dispute. 

The  business  was  carried  on  by  Miss  Neraij  upon  tlM 
premises  in  King  Street^  till  the  year  1809  or  1810.  Mr. 
Nerot  was  frequently  absent  from  this  country,  in  con- 
sequence of  his  carrying  on  business  of  some  description 
in  France.  In  the  year  1809,  the  lease  of  the  house  in 
King  Street  being  upon  the  point  of  expiring,  a  ne* 
gotiation  was  opened  by  Miss  Nerot  for  purchasing  a 
house  in  Clifford  Street j  with  the  view  of  transferring  the 
business  thither.  During  the  course  of  that  negotiadoOi 
she  made  an  application  to  a  person  of  the  name  of 
Caryj  who  acted  in  this  country  as  the  agent  of  Mr. 
Nerotj  for  an  advance  of  money  on  'M.v.Nei^ofs  account: 
he  demurred  for  a  considerable  time,  but,  at  last,  be 
o£Pered  to  advance  400^  In  the  mean  time  money  had 
been  procured  in  other  quarters ;  and^  the  house  having 
been  purchased  by  WissNerot,  the  business  ultimatdy 
was  transferred  to  the  premises  in  Clifford  Street.  From 
1810  till  the  month  of  September  1819,  the  business  wns 
carried  on  by  Miss  Nerot j  in  Clifford  Street. 

In  September  1819,  Mr.  Nerot  being  then  absent 
upon  the  Continent,  Miss  Nerot  married  the  other  De- 
fendant, Mr.  Bumand.  As  soon  as  Mr.  Nerot  obtained 
information  of  this,  he  was  dissatisfied  with  the  mei^ 
riage,  and  declared  the  partnership  between  him  and 
his  sister  dissolved.     No  delay  whatever  seems  to  heve 

taken 
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taken  place  in  his  determination  to  act  upon  the  mar- 
riage as  a  dissolution  of  the  partnership ;  for,  in  Hilary 
term  1820,  he  filed  the  present  bill,  for  the  purpose  of 
obtaining  a  declaration  that  the  partnership  was  at  an 
end  from  the  period  of  the  marriage,  or  a  decree  that  it 
should  be  dissolved  by  the  order  of  the  Court,  and  for 
an  account  generally  in  the  usual  form.  The  defence, 
set  up  by  the  answer,  was  of  this  nature : — That,  shortly 
after  the  death  of  Mr.  Nerot  the  elder,  an  agreement  had 
been  come  to  between  James  Nerot^  the  son,  who  deemed 
-it  inconsistent  with  his  views  in  life  to  be  concerned  in 
diis  business,  and  his  sister,  that  the  property  should  be 
valued,  and  that  half  tlie  value  of  the  property  should 
be  paid  to  the  Plaintiff.  The  Vice-Chancellor  directed 
an  issue,  for  the  purpose  of  trying  the  fact,  as  to  whe- 
ther or  not  such  an  agreement  had  been  entered  into. 
That  issue  was  tried  before  the  Chief  Justice  of  the 
Common  Pleas :  and,  upon  the  trial,  Mr.  Nerot,  Mrs. 
•Bumandj  a  person  of  the  name  of  Caryf  and  others, 
were  examined  as  witnesses.  The  jury  were  of  opinion 
that  no  such  agreement  had  been  entered  into,  and  they 
found  a  verdict  for  Mr.  Nerot  on  that  issue.  The  Chief 
JusUce  and  the  jury  seem  to  have  been  of  opinion, 
that  a  partnership  existed  between  these  parties.  Lord 
Eldon  has  observed,  and  justly  observed,  that  the  Chief 
Justice  and  the  jury  had  nothing  to  do  with  the  ques* 
tton  of  partnership ;  and  whatever  impression  may  have 
been  made  on  their  mind  with  respect  to  the  question 
of  partnership,  as  they  had  no  right  to  decide  that  ques* 
tion,  I  must  dismiss  entirely  from  my  consideration, 
although  all  the  parties  were  examined  before  them,  the 
impression  made  upon  their  minds  as  to  that  point 


1827. 


The  question  then  stands  thus :  —  These  parties  were 
jointly  interested  in  this  property  from  the  death  of 
Mr.  Nerot ;  no  account  has  ever  been  come  to,  because 

Vol.  IV.  S  only 
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1897«  oalj  one  account  has  been  insisted  on^  and  the  jury  hAve 
decided  against  the  existence  of  that  supposed  accounl. 
Therefore^  these  persons  being  jointly  interested  in  tbe 
property.  Miss  Nerot  has  continued  in  the  occupation 
and  enjoyment  of  it  from  the  year  1804  to  the  year  1819; 
and  the  only  question  is,  whether  these  parties,  being 
jointly  interested  in  this  property,  were  partners,  the 
business  having  heea  actually  conducted  by  Miss  NeroL 

I  have  read  the  evidence  several  times  with  great  at- 
tention, with  a  view  of  coming  to  what  I  could  satisfy  mjh 
self  was  the  just  conclusion  upon  this  point}  and,  thoagk 
I  have  entertained  doubts  at  different  periods,  I  thitdi, 
in  the  result,  I  am  bound  to  decide  that  there  was  a 
partnership.  I  am  bound  so  to  decide,  unless  I  reject 
the  testimony  of  Mr.  Cary :  for  his  evidence  is  distinct 
and  precise  to  that  fact.  Mr.  Cory  was  examined 
before  the  jury,  and  it  was  there  admitted  he  was  a 
respectable  man :  he  was  opposed  to  Mrs.  Bumand^  iriio 
was  also  examined  on  that  occasion ;  and  I  see  nothing 
to  lead  me  to  doubt  the  credit  due  to  Mr.  Cary.  Ha 
states,  that  he  acted  in  this  country  as  the  agent  fiir 
Mr.  Nerot^  who  was  frequently  on  the  Continent ;  thift 
he^  as  his  agent,  from  time  to  time  inspected  the  booka 
by  his  authority,  and  with  the  consent  of  Mrs.  Bumandi 
that  he  over  and  over  again  pointed  out  to  her  errom  in 
the  accounts;  that  he  desired  her  to  keep  the  accounts 
with  more  regularity;  that  she  admitted  they  werelu|]ft 
irr^ularly,  and  promised  to  keep  them  more  regulariy 
in  future^  saying,  <<  I  cannot  correct  what  has  alreadjy 
passed,  but  I  have  made  no  private  purse ;''  and  that  aha 
said  repeatedly  upon  those  occasions,  that  tbe  busineM 
was  carried  on  for  the  joint  interest  of  herself  and  her 
brother.  It  appears  that  money  was  paid  out  of  the 
concern  for  the  benefit  of  Mr.  Nerat ;  that  he  firom 
time  to  time  advanced  monies  to  the  concern;  dirif 

wfien 
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wb6D  tbe  question  arose  as  to  the  purchase  of  the  honsor 
in  CUffbrd  Street^  application  was  made  to  Um  to  adr 
iranee  money  for  that  purpose;  and  she  stated,  upon  his 
Iiesitating  to  do  so,  that  it  was  as  mud)  for  her  brpther^a 
interest,  as  for  hers,  that  the  purchase  should  be  com* 
pleted. 


iSfk 
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Taking  these  circumstances  into  account,  and  the 
various  other  circumstances  detailed  in  the  evidence  of 
Mr.  Canfj  I  am  bound  to  come  to  the  conclusion,  not 
only  that  Mr.  and  Miss  Nerot  were  jointly  interested  in 
the  property,  b&t  that  the  business  was  carried  oa 
betwe^i  them  in  partnership^  though  nominally  by  Miss 
Nero^  alone. 


I  must,  however,  state,  that  I  have  had  considerable 
hesitation,  arising  out  of  a  letter  written  by  Mr.  Nerot^ 
while  in  Paris^  to  his  sister.  Looking  at  the  terms  of 
that  letter,  its  obvious  import  is,  that  he  had  no  interest 
whatever  in  the  property ;  and,  I  confess,  I  have  very 
great  doubts  as  to  whether  the  explanation  attempted  to 
be  given  was  satisfactory.  But  the  circumstance,  which 
guides  and  governs  me  as  to  that  letter,  is,  that  it  is 
quite  clear  that  Mr.  Nerot^  according  to  the  verdict  of 
the  jury,  was  in  some  way  interested  in  the  property* 
Now  the  letter,  if  it  is  to  be  taken  according  to  its 
terms,  goes  to  negative  that  he  had  any  interest.  The 
obvious  construction,  therefore,  to  be  put  upon  the 
letter,  would  carry  us  too  far;  because  it  would  be  at 
variance  with  that  which  I  must  now  take  to  be  a  fact-— 
at  variance  with  the  finding  of  the  jury,  that  he  actually 
had  an  interest.  This  satisfies  me,thatl  must  not  act  upon 
that  letter,  in  opposition  to  the  evidence  of  Mr.  Cory. 


Under  these  circumstance^  the  question  arises  as  to 
what  decide  should  be  pronounced.    One  question  i% 

S  2  When 
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1827.  When  did  the  partnership  commence?  I  think,  upon 
the  evidenoei  I  must  take  the  partnership  to  have  com- 
menced from  the  death  of  the  father ;  and  for  this  obvious 
reason,  that  the  father  intended  to  assign  this  property 
to  a  trustee  for  his  two  children,  in  order  that  the  business 
might  be  carried  on  for  their  joint  benefit  in  partnership. 
It  is  true  that  the  intended  assignment  never  was  made ; 
but,  no  alteration  having  taken  place  in  the  manner  of 
carrying  on  the  business,  which  had  been  conducted  by 
Miss  Nerot  during  her  father's  life,  and  was  afterwards 
conducted  by  her  in  the  same  form,  I  consider,  if  she 
and  her  brother  were  afterwards  (as  by  her  declaration 
it  appears  they  were)  partners,  that  I  must  refer  that 
partnership  to  the  death  of  the  father,  pursuant  to  the 
arrangement  which  had  been  proposed  between  them. 

The  next  question  is.  When  did  the  partnership 
terminate  ?  It  was  a  partnership  for  no  definite  period ; 
and  either  party  therefore  might,  at  any  moment,  have 
put  an  end  to  it  by  notice.  Miss  Nerot  married  Mr. 
Bumand  without  consulting  her  brother,  or,  at  leaslf 
without  his  assent  If  she  chose  so  to  change  bear 
situation,  as  to  make  Mr.  Nerot^  in  point  of  fact,  if  the 
partnership  went  on,  a  partner  with  Btamand^  Mr. 
Nerot  had  a  right,  the  moment  he  received  notice  of 
that  step,  to  act  upon  it,  and  say,  *^  Your  marriage  has 
put  an  end  to'  the  partnership.''  No  delay  took  place 
in  that  respect;  for  tlie  bill  was  filed  as  early  as  Hilmy 
term  1820,  the  marriage  having  taken  place  towards 
the  close  of  the  preceding  year.  I  agree  therefore  with 
the  Vice-chancellor,  in  saying  that  the  partnership  was 
dissolved  on  the  16th  of  September  1819. 

It  appears  to  me  satisfactorily  made  out,  from  all  the 
circumstances,  that  the  house  in  Clifford  Street  was 
bought  with  the  partnership  property  —  bought,  in  the 

first 
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first  instance,  partly  with  the  partnership  property,  partly  1 827. 
with  money  borrowed  by  Miss  Nerot  and  afterwards 
repaid  out  of  the  partnership  effects,  and  partly  upon  the 
credit  of  the  house  that  belonged  to  the  partnership ; 
and,  I  think,  that  part  of  the  Vice-Chancellor's  decree,  by 
which  he  directs  the  house  to  be  sold,  must  be  affirmed. 

There  is  a  part  of  the  decree,  however,  in  which  I 
cannot  concur.  The  dissolution  of  the  partnership  took 
place  in  September  1819.  The  Vice-Chancellor  has 
directed  all  the  property  to  be  sold,  which  was  in  the 
house  in  Clifford  Street  at  the  time  when  the  decree  was 
pronounced,  several  years  after  the  dissolution  of  the 
partnership ;  as  if  all  the  property,  which,  at  the  time  of 
the  decree,  existed  in  the  house,  was,  without  inquiry,  to 
be  considered  as  partnership  property.  Lord  Eldon 
doubted  greatiy  whether  that  part  of  the  decree  could 
be  sustained;  and,  in  my  opinion,  it  must  be  varied, 
by  directing  the  Master  to  take  an  account  of  the  parti* 
culars  of  the  partnership  property  which  were  in  the 
house  in  Clifford  Street  at  the  time  of  the  dissolution, 
and  of  the  value  of  the  property  at  that  time ;  and  to 
inquire  whether  any  part  of  that  property  still  remains 
in  the  house,  {a) 


The  order,  made  by  the  Lord  Chancellor,  was  as 
follows :  — 

His  Lordship  doth  order,  that  the  decretal  order 
bearing  date  the  2Sd  day  o(  April  1825  be  varied,  by 
omitting  the  words  following,  viz.  **  And  doth  declare^ 
that  the  freehold  messuage  and  hereditaments  in  Clifford 
Street  aforesaid,  and  all  and  singular  the  household 
goods,  and  furniture,  plate,  linen,  china,  and  wine,  stock 
b  trade,  implements,  and  all  other  property,  effects,  and 

things, 

{a)  See  Crawika^  v.  CoUmt,  S  BumM,  32S.  5i9. 
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18t7«       tfaingSi  being  in  or  about  the  said  messnage  or  pre- 
mises, form  apart  of  the  copartnership  property,'' — and 
by  inserting,  instead  diereof,  the  words  following,  tis. 
^^  And  doth  declare,  that  the  freehold  messuage  and 
hereditaments  in  Cliffbrd  Street  aforesaid,  and  all  and 
singular  the  housdiold  goods  and  furniture,  plate,  lin^ 
china,  and  wine,  stock  in  trade,  implements,  and  all  other 
property  and  effects,  which  were  in,  upon,  about,  or 
belonging  to  the  said  messuage  and  premises,  and  uaed 
or  employed  in  the  trade  or  business  of  the  hotel  and 
baths  there  carried  on,  upon  the  16th  day  of  September 
1819,  the  time  of  the  dissolution  of  the  said  partnen- 
ship,  formed  part  of  the  co-partnership  property;"  and 
also  by  omitting  the  fdilowing  words,  viz.  ^*  And  it  is 
ordered,   that  the  household  goods,  furniture^   plat% 
linen,  china,  stock  in  trade^  wines,  and  other  effects,  ift 
and  about  the  said  premises,   be  also  sold  in  audi 
manner  as  the  Master  shall  direct,  by  a  proper  person 
to  be  appointed  by  him," — and  by  inserting  instend 
thereof,  the  words  following,  viz.   '*  Let  the  Master 
take  an  account  of  the  household  goods,  furniture,  plsta^ 
linen,  china,  stock  in  trade^  wines,  and  otiier  effects  to» 
maining  in  and  about  and  belonging  to  the  said  honae 
and  premises  in  Cliffbrd  Street^  and  used  or  employed  iMi 
the  trade  or  business  of  the  hotel  and  baths  there  carried 
on  upon  the  16th  day  of  September  1819,  the  time  of  the 
dissolution  of  the  partnership,  and  let  him  state  the  par^ 
ticulars  of  which  the  same  consisted,  and  the  value  thereof 
at  that  time,  and  what  part  thereof  now  remains  in 
qiecie;  and  the  Master  is  to  be  at  liberty  to  make  a 
separate  report  thereof:"  and  with  such  variations  tfae 
said  order  is  affirmed. 


Tfae  Defendants,  Mr.  and  Mrs.  Bumandj  appealed  Co 
the  House  of  Lords ;  and  the  decree  of  the  Lord  Chan- 
cellor was  there  affirmed. 
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REITH  V.  SEYMOUR.  R<«^ 

JoH*  51* 
Feb.  4. 

nnHE  testator,  Boberl  Beithy  by  his  will,  gave  all  his  a  ^  of  per- 

personal  estate  to  his  wife  for  her  life ;  and,  from  ^^^  ®**J^- 

and  after  her  decease,  one  moiety  thereof  was  to  be  at  life,  with  a  di- 

her  entire  disposal,  either  by  will  or  otherwise :  the  other  JJ^^^er    ** 

moieQr  he  gave  to  his  brothers  and  sisters,  and  the  chil*  death,  one 
J  c  r.i.  moiety  thereof 

dren  of  some  of  them.  ,1,^1  {^  ^t  her 

entire  dispop 
.  y    sal,  either  by 

The  testator's  property  consisted  of  a  sum  of  2000i.  ^^  or  other- 
three  per  cent.  Consols,  and  of  other  articles  of  the  value  wi««i  amownti 
*  '  only  to  an 

only  of  ISO/L     Soon  after  the  testator's  death,  the  widow  estate  £m  life 

«4d  out  the  2000/.  stock,  and  invested  the  produce  in  ^(i^  a  power 

the  purchase  of  Long  Annuities  in  her  own  name,  which  of  appoint- 

remained  standing  in  her    name  at  her  death.     The  The  sale  by 

widow  left  a  will ;  but  it  was  admitted  that  there  were  ^«  ^*^^^  ®» 

a  sum  of 

no  words  in  the  will,  which  could  be  construed  as  an  5  per  cent, 
appointment  of  the  moiety  of  the  testator's  personal  ^^j^^l** 

estate,  if  an  appointment  were  necessary.  nearly  the 

whole  of  the 
residue,  and 

The  bill  was  filed  by  the  next  of  kin  of  the  testator,  the  i°^^^ 
Robert  Reithy  for  the  purpose  of  having  it  declared,  proceeds  in 
that,  in  the  event  which  had  happened,  the  moiety  of  the  the  purchase 

testator^s  estate  was  undisposed  of  at  the  death  of  his  nuities  in  her 

viiiov  ^""^  name, 

^"*^^*  does  not 

amount  to  an 
Mr.  Crombicy  for  the  Plaintiffs.  Yi&  power. 

When  property  is  given  to  a  person,  without  speci* 
fying  any  particular  estate,  and  words  are  added  which 
purport  to  give  the  same  person  a  general  power  of 
disposition  over  it,  he  takes  the  absolute  interest :  but  if 
only  a  limited  estate  be  given  in  the  first  instance^  as, 

Si  fiir 


264  CASES  IN  CHANCERY. 

1828.  for  example,  an  estate  for  life,  and  the  same  words  of 
disposition  follow,  those  words  confer  merely  a  power* 
Anon.{a\  Tomlinsony. Dighion  (b),  BradJyw.  WestcoU.{c) 
«  The  distinction,"  says  Sir  WiUiam  Grant  (d),  « is  per- 
haps slight,  which  exists  between  a  gift  for  life  with  a 
power  of  disposition  superadded,  and  a  gift  to  a  person 
indefinitely,  with  a  superadded  power  to  dispose  by  deed 
or  will :  but  that  distinction  is  perfectly  established;  and, 
in  the  hitter  case,  the  property  vests.  A  gift  to  A»  and 
to  such  person  as  he  shall  appoint  is  absolute  proper^ 
in  A.  without  an  appoiivtment :  but  if  it  is  to  him  for  life, 
and,  after  his  death,  to  such  person  as  he  shall  appoint 
by  will,  he  must  make  an  appointment,  in  order  to 
entitle  that  person  to  any  thing.''  The  widow,  there- 
fore, took  only  a  life-estate  in  the  property,  with  a  power 
of  appointing  a  moiety  of  it ;  and  as  she  has  not  exercised 
her  power,  that  moiety  belongs  to  the  testator's  next  of 
kin. 

Mr.  Wilbraham^  contrd. 

The  rule  referred  to  applies  only  to  real  estate,  being 
founded  on  the  principle  that  the  heir  is  never  to  be 
disinherited  except  by  express  words.  Not  only  does  the 
rule  not  apply  to  a  residuary  disposition  of  personal^, 
but  there  the  principle  of  construction  leans  quite  the 
other  way ;  the  intendment  always  being  that  a  testator 
does  not  mean  to  die  intestate  as  to  any  part  of  his  per- 
sonal  estate.  In  Bradly  v.  Westcott  the  appointment  was 
to  be  by  will :  here  there  is  no  restriction  as  to  the  man- 
ner in  which  the  power  of  disposition  is  to  be  exercised. 
The  question  would  have  assumed  quite  a  different 
aspect,  had  the  whole  of  the  property  been  left  at  the 
disposal  of  the  widow;  for  it  would  then  have  been 

difficult 

(a)  3  Leon.  71.  (c)  \3  Vet,  445. 

(4)  1  P.  Wm.  149.  (d)  13  re«.45J. 
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difficult  to  have  assigned  a  reason  why  the  first  gift  to  1828. 
her  should  have  been  expressed  to  be  ^^  for  life,"  unless 
it  had  been  intended  that  these  words  should  limit  the 
quantity  of  her  interest  But  here,  as  her  enjoyment  of 
the  vohole  of  the  property  was  to  be  for  life  only,  and, 
after  her  death,  a  moiety  of  it  was  limited  to  relations 
of  her  husband,  it  was  necessary  that  the  gift  to  her 
should  be  expressed  to  be  for  life :  the  words  of  restric- 
tion are  satisfied  by,  and  refer  properly  to,  that  moiety, 
which  was  not  to  be  at  her  disposal.  The  other  moiety, 
therefore,  she  took  absolutely. 

If  it  shall  be  holden  that  she  had  only  an  estate  for 
life^  with  a  power  of  appointment,  the  acts,  which  she 
has  done,  amount  to  an  exercise  of  the  power  in  her 
own  favour.  Where  an  appointment  is  to  be  *^  by  will 
or  otherwise,''  the  execution  of  a  formal  appointment  in 
writing  is  not  necessary :  Irwin  v.  Farrer,  (a)  Any  act, 
shewing  an  intention  to  take  the  property  absolutely, 
would  be  sufficient  Here  such  an  intention  has  been 
manifested  unequivocally,  by  selling  the  stock  and  pur- 
chasing Long  Annuities  in  her  own  name.  She  has 
been  guilty  of  a  clear  breach  of  trust  with  respect  to  one 
moiety :  if  her  acts  do  not  amount  to  an  appointment  of 
the  other  moiety,  she,  being  only  tenant  for  life,  has 
been  guilty  of  a  breach  of  trust  with  respect  to  it  too. 
Her  sale  of  that  moiety  of  the  stock  must  be  presumed 
to  have  been  made  by  virtue  of  the  only  right  which  she 
had  to  dispose  of  the  property,  namely,  her  power. 


The  Master  of  the  Rolls.  J^«*-  -*• 

In  the  case  of  Irwin  v.  Farrery  the  legatee  herself 
filed  the  bill,  praying  that  the  trustees  might  be  directed 

to 

(a)  19  Km.  86. 
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1828.  to  pay  over  the  property  to  her;  and  the  Court  of  Bb- 
chequer  held,  that  the  filing  of  the  bill  was  equivalebt 
to  an  appointment,  thereby  admitting  that  an  appoint- 
ment by  the  l^atee  was  necessary.  And  in  this  respect 
the  case  is  an  authority  for  the  Plaintiffs.  I  cannoi 
consider  here  diat  the  conyersion  of  the  2000^  stock  ' 
into  Long  Annuities  was  intended  by  the  widow  as  an 
execution  of  her  power  to  dispose  of  a  moiety  of  the 
estate ;  that  sum  being  in  &ct  nearly  the  whole  of  the 
property  of  die  testator,  and  the  conversion  being 
plainly  made  to  increase  her  income.  Nor  can  I  adopt 
the  distinction  contended  for  between  real  and  personal 
estate,  but  am  of  opinion,  that,  by  reason  of  the  express 
estate  for  life  given  to  the  widow,  she  did  not  take  die 
absolute  interest,  but  had  only  a  power  of  appointmentf 
which  she  did  not  exercise. 

Dedare,  therefore,  diat  one  moiety  of  the  testatoi's 
estate  was  undisposed  of  after  the  deadi  of  the  widow^ 
and  bdongs  to  the  Plaindffs,  as  the  next  of  isln  of  die 
testator  at  his  death ;  and  that  the  widow's  estate  u 
answerable  for  a  moiety  of  the  ISO/.,  and  a  moiety  it 
the  2000A  stock,  or  the  money  produced  by  the  sale  ef 
it,  at  their  option,  with  interest  or  dividends,  according 
to  their  option,  from  the  death  of  the  ¥ridow;  and,  if 
necessary,  let  the  accounts  of  the  widow's  estate  be 
taken ;  and  let  the  costs  of  the  suit  be  taxed,  and  a 
moiety  be  paid  by  the  Plaintiffs,  and  the  other  moie^ 
by  the  Defendants,  in  respect  that  the  question  was 
caused  by  the  testator's  will,  and  that  his  estate  must 
bear  the  expense  of  it. 


GASES  IN  CHANCERY.  f$l 
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LONG  V.  COLLIER.  Rm"- 

rilHE  bill  was  filed  for  the  specific  perfbrroance  of  a  The  gene*> 

-*•    contract  for  the  sale  by  the  Plamtiff  to  the  De-  ^^^  ^f 

foidant,  of  certain  copyhold  property  held  by  the  Plain-  descriptions 

tiff  for  his  own  life  and  the  lives  of  two  other  persons,  prop^y  on 

aocordinir  to  the  custom  of  the  manor  of  BarUm-mth^  ^^  court  rolls 

are  so  well 
Bmldesgatef  in  the  county  oi  SotUkampUm.  known,  that  a 

vendor  is  not 
bound  to  shew 
Upon  the  hearing  of  the  cause,  the  usual  reference  was  how  the  de- 
made  to  the  Master ;  and  he  reported  in  favour  of  the  the  ^ourt  roll 
title.    The  Defendant  took  an  exertion  to  the  Master's  is  to  be  ap- 

^      i_.  i_  II  plied  to  the 

report,  which  now  came  on  to  be  argued.  presentstateof 

the  property, 
if  he  prove 
The  description  of  the  property  in  the  court  rolls  that  tne  pro- 
was  as  follows :  —  "  One  messuage  and  half  yard  land,  P^^  becoT 
ccmtaining  ten  acres,  two  tofts  of  land,  one  messuage,  enjoyed  and 
and  one  yard  land,   one  cottage  with  a  garden,  two  Siatdemi^ 

acres  of  arable  land  and  pasture,  one  croft  and  one  tion  for  up- 
t  .  •   •       .        ^  J  1  wards  of  sixty 

cdose  contammg  twenty-one  acres,  and  one  close  con-  yean. 

taining  twelve  acres,  and  the  rents  of  the  Buddie  of 
OtikombeJ^  The  description  in  the  contract  for  sale  waS| 
^  All  that  capital  messuage^  tenement,  or  farm-house, 
bams,  stables,  cart-houses,  sheds,  outbuildings,  &rm 
lands,  hereditaments,  and  premises,  situate  at  Moorstead^ 
in  the  county  of  Southampton^  as  the  same  are  now  in  the 
occupation  of  Bunney,  as  tenant  of  Walter  Long^  con- 
taining by  admeasurement  219  acres,  more  or  less." 

The  Defendant,  by  computing  the  messuage  and  half 
yard  land  at  ten  acres,  the  two  tofts  at  two  acres,  the 
messuage  and  one  yard  land  at  twenty  acres,  the  cottage 
and  garden  and  two  acres  of  arable  land  and  pasture  at 
two  acres,  the  croft  and  one  close  at  twenty«*one  acres, 
and  the  other  dose  at  twelve  acres,  attempted  to  make 

out 
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out  that  the  description  of  the  property  on  the  court 
rolls  covered  only  sixty-seven  acres,  or,  at  most,  by 
some  variation  in  the  calculation,  seventy-one  acres,  and 
could  not  be  made  to  'apply  to  219  acres,  which  were 
admitted  to  be,  as  stated  in  the  contract,  in  the  actual 
occupation  of  Bunney^  as  tenant  to  the  Plaintiff. 

On  the  part  of  the  Plaintiff,  evidence  was  given,  that 
the  farm,  now  occupied  by  Bunnei/j  as  tenant  to  the 
Plaintiff,  had  passed  through  a  succession  of  proprietors 
to  the  Plaintiff  by  the  description  which  now  appeared 
on  the  court  rolls,  and,  under  such  description,  had 
been  held  by  the  occupiers  for  the  time  being  for  up- 
wards of  sixty  years  past. 

Mr.  Hodgson  and  Mr.  Lynch^  in  support  of  the  ex- 
ception. 

Upon  no  reasonable  interpretation  that  can  be  pat 
on  the  words  of  the  entries  in  the  Court  Rolls,  can  the 
premises,  as  there  described,  be  made  to  correspond  in 
quantity  with  the  premises  as  described  in  the  particulars 
of  sale.  It  is  certainly  true,  that  the  219  acres  have 
been  in  the  possession  of  the  same  persons,  who,  by  the 
surrenders  and  admittances,  appear  to  have  been  the 
proprietors  of  seventy-one  acres,  part  of  the  219.  But 
the  possession  oT  the  remainder  of  the  219  acres  may 
have  been  without  title,  or  under  a  title  different  firom 
the  title  to  the  seventy-one  acres.  A  good  title  is  not 
shewn,  unless  the  identity  of  the  219  acres  with  the  pre- 
mises described  in  the  court  roll  be  made  out ;  and  it  is 
not  easy  to  imagine,  how  219  acres  can  be  identified  with 
seventy-one.  The  inference  of  their  identity  cannot  be 
raised  simply  upon  the  circumstance,  that  the  same 
persons  have  been  in  possession  of  them  as  owners ;  nor 
would  the  conclusion  be  much  aided,  even  if  it  were 
ascertained  that  those  owners  had  no  title,  except  that 
which  the  entries  in  the  court  rolls  exhibit. 

Mr. 
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Mr.  Sugdetiy  Mr.  Prestoriy  and  Mr.  Tinney^  cmtrcU  1828. 

The  Master  of  the  Rolls  over-ruled  the  exception, 
stating  that  the  computation  of  quantity,  made  by  the 
defendant,  was  in  a  great  degree  fanciful;  that  the 
generality  and  vagueness  of  descriptions  on  court  rolls 
were  too  well  known  to  entitle  such  a  computation  to 
any  weight;  and  that  it  was  well  established  by  the 
evidence  in  this  case,  that  the  whole  property  now  in 
the  occupation  of  Bunney^  as  tenant  to  the  Plaintiff,  had 
(Continually  passed  and  been  enjoyed  by  the  description 
contained  in  the  court  rolls. 


In  the  correspondence  on  the  title,  which  took  place  In  a  suit  for 
before  the  institution  of  the  suit,  the  solicitor  of  the  JP!!^f^?!t 

^  tonnance  by 

vendor,  in  answer  to  an   objection  that  there  was  no  a  vendor,  the 

evidence  of  the  identity  of  the  lands,  offered  to  furnish  thrown  upon 
affidavits  of  their  having  been  passed  and  held  by  the  ^«  ^"^t"^* 
description  on  the  Court  Rolls.     The  purchaser  did  not  Master  re- 
accept  this  offer,  but  raised  other  objections.     The  bill  ^"^^i*^  * 
was  then  filed,  not  making  mention  of  any  question  as  to  not  shewn  till 
identity,  but  stating  the  other  objections  as  the  grounds  of  ^e  bill  if ^ 
on  which  the  performance  of  the  contract  was  resisted,  that  finding 

The  answer  disputed  the  title  generally.  §,e  ground,^" 

that  certain 

On  the  reference  of  title,  the  Master  over-ruled  all  the  n^t^tew  pJ^ 
other  objections,  but  required  evidence  of  the  identity  of  vioiulv  fur- 
the  premises.     Affidavits  of  the  identity  were  furnished ;  ^^  vendor 

and  he  reported  that  a  cood  title  was  first  shewn  on  the  ^*^  offered 
-  to  produce, 

27th  of  October  1826,  Which  was  the  time  when  the  affi-  but  which  had 

davits  were  produced.  not  been  ac- 

'^  tually  produc- 

ed, before  the 
The  vendor  excepted  to  the  report  on  the  ground  institution  of 

that  the  Master  ought  to  have  found  that  a  good  tide  consequence 

was  shewn  before  the  filing  of  the  bill.  ^^?Srist. 

'-^  inff  upon  other 
and  uiitabitaDtial  objections. 
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In.  support  of  the  exc^tioa  it  was  stated^  and  pot 
denied,  that  the  only  point,  in  which  the  Master  thought 
that  the  title^  shewn  prior  to  the  filing  of  the  bill,  had 
been  defectiTe»  was  the  absence  of  evidence  as  to  the 
identity  of  the  premises.  Now,  affidavits  of  identity 
bad  been  tendered  before  recourse  was  had  to  Utigationi 
and  if  they  were  not  actually  furnished,  it  was  only 
because  the  vendee  had  not  accepted  them,  but  had 
relied  on  other  objections,  in  which  he  &iled«  The  fact 
of  identity,  therefore,  could  not  be  considered  as  a 
point  in  issue  between  the  parties  at  the  time  of  filing 
the  biU. 


It  was  further  argued,  that,  even  if  the  report  were 
technically  right,  yet  the  rule,  which  throws  upon  the 
vendor  the  costs  of  a  siliit  for  iq)ecific  performance  up  to 
the  time  when  a  good  tide  is  shewn,  would  not  apply  to 
a  case  like  the  present 


Tie  Defendant  insisted,  on  the  other  hand,  that,  till 
the  identity  of  the  premises  was  established,  no  tide  was 
shewn,  and,  therefore,  that  the  costs  of  the  suit,  or  at  least 
so  much  of  the  costs  as  were  incurred  prior  to  the  27tli 
of  October  1826,  ought  to  be  paid  by  the  Plaintiff 

The  Master  of  the  Rolls. 

The  Master  is  right  in  finding  that  a  good  title  was 
not  shewn  till  the  27th  of  October  1 826.  The  excepdcHi, 
therefore,  must  be  over-ruled.  But  the  Defendant  might 
have  had  the  affidavits  at  any  time,  if  he  had  expressed 
a  wish  for  them.  The  circumstance,  therefore,  of  these 
affidavits  not  being  actually  furnished  till  after  the  filing 
of  the  bill,  cannot  have  any  influence  on  the  question 
of  costs. 

Decree  for  specific  performance,  with  costs* 


The 
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The  Master  of  the  Rolls  has  in  other  cases  followed 
a  similar  rule  as  to  costs. 

In  Hdwood  v.  Bailey^  the  Master  reported  in  fitvour 
of  the  title ;  but  that  a  good  title  was  not  shewn,  till  at 
a  time  subsequent  to  the  institution  of  the  suit. 

For  the  Plainti£^  the  Tendor,  it  was  stated,  that  the 
grounds,  on  which  the  Master  proceeded  in  his  finding, 
wore,  that  a  recovery  had  not  been  suffered,  and  some 
certificates,  which  were  set  forth  in  the  abstracts,  had  not 
been  verified,  till  after  the  filing  of  the  bill ;  that  the  pnr- 
diaser  had  never  required  that  these  certificates  should 
be  verified,  and  the  solicitor  of  the  vendor  had,  by  lettery 
offered  to  sufier  a  recovery,  which,  however,  was  not 
sofiered,  because  the  vendee  did  not  accept  the  offer, 
but  insisted  on  other  objections :  and,  on  the  authority 
of  Lor^  V.  Collier^  it  was  asked,  that  the  decree  might  be 
made  with  costs. 

The  Master  of  the  Rolls  said,  that,  if  the  &cts  were 
as  represented  by  the  Plaintiff^  he  should  make  the 
decree  with  costs. 
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But,  the  statement  of  the  facts  being  controverted  by 
the  Defendant,  a  reference  was  directed  to  the  Master 
to  state  on  what  grounds  he  had  proceeded  in  finding 
that  a  good  title  was  not  shewn  till  the  time  mentioned 
m  his  report 

Mr.  Tinney  and  Mr.  Koe^  for  the  Plaintiff^ 

VLt.  Bickerstethf  Mr.  Pembertofh  and  Mr.  Richmond, 
for  the  Defendant. 
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Where  a  set- 
tlement re- 
quires that  a 
retiring  trus- 
tee should  as- 
sign the  trust 
property  to 
the  continu- 
ing trustee, 
and  that  a 
new  trustee 
should  be 
chosen  in  the 
place  of  the 
retiring  trus- 
tee, and  there 
is  no  power 
to  appoint  a 
sole  trustee ; 
then,  if  a  re- 
tiring trustee 
assign  the 
trust  property 
to  the  con- 
tinuing trustee 
alone,  and  he, 
in  abuse  of  his 
trust,  dispose 
of  it,  the  re- 
tiring trustee 
is  answerable. 


WILKINSON  V.  PARRY. 

TN  this  case,  upon  the  marriage  of  one  of  the  Plaintifi 
with  her  late  husband,  a  settlement  was  made  of 
a  sum  of  1000/1,  which  was  to  be  invested  in  stock 
in  the  names  of  two  trustees  therein  described.  The 
dividends  of  the  stock  were  to  be  paid  to  the  intended 
wife  for  her  separate  use,  with  remainder  to  the  children 
of  the  marriage  equally,  as  they  attained  their  respective 
ages  of  twenty-one.  The  settlement  contained  a  power 
to  the  wife,  during  her  life,  and  after  her  death,  to  the 
guardians  of  the  children,  to  appoint  a  new  trustee  in  the 
place  of  any  trustee  who  should  die  or  desire  to  redre 
from  the  trust ;  and  in  case  any  trustee  should  decline  the 
trust,  the  settlement  directed  that  such  retiring  trustee 
should  assign  the  trust  property  to  the  new  trustee  so  to 
be  appointed  in  his  place,  and  the  continuing  trustee.  * 

In  1820,  the  Defendants,  Nicholson  and  Parry^  were 
the  actual  trustees,  duly  appointed  according  to  the 
power  in  the  settlement;  and  the  trust  stock,  which 
amounted  to  the  sum  of  1 358Z.  IO5.,  three  per  cents.,  stood 
in  their  names.  In  1825,  the  Defendant  Nicholson 
became  desirous  of  retiring  from  the  trust ;  and  a  person 
of  the  name  of  Sherwin  was  appointed  in  his  place. 
Sha'win  accepted  the  trust  by  signing  the  deed  of 
appointment;  but  before  he  had  acted  in  the  trust^  he 
became  desirous  to  retire  from  it ;  and  a  deed,  appoitat- 
ing  Parry  to  be  the  sole  trustee,  was  prepared,  to 
which  the  wife  and  Sherwin  were  made  parties,  bat 
which  was  not  executed  by  Sherwin.  After  the  ex- 
ecution of  this  deed,  the  Defendant  Nicholson  trans- 
ferred 
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Sened  the  trust  stock  into  the  name  of  Pam^  aloae.  1828. 
The  Defendant  Party  subsequently  sold  out  the  trust 
stock  at  the  request  of  the  wife  and  three  of  the  children 
of  the  marriage,  who  had  attained  the  age  of  .twenty-one; 
and  a  deed  was  executed  by  these  three  children,  the 
husband  being  then  dead,  for  the  indemnity  of  Pony  io 
respect  of  the  sale  of  the  trust  fund.  There  were  tw9 
other  children  of  the  marriage,  who  were  still  infants. 

It  was  alleged  that  the  stock  was  sold  out  in  order  to 
be  invested  in  the  purchase  of  an  annuity  for  the  life  of 
ihe  widow,  that  her  income  might  be  increased. 

The  present  bill  was  filed  by  the  wife  and  one  of  the 
children,  who  had  signed  the  deed  of  indemnity,  and  the 
two  iufimts,  praying  that  Nicholson  and  Parry  might  be 
nade  responsiUe  for  the  breach  of  trust  committed  by 
Panys  sale  of  the  stock.  Nickolson  and  Parry^  and  the 
other  children,  who  were  of  age,  were  made  defendants 
to  the  suit 
• 

At  the  hearing.  Parry  made  default ;  and  the  Plain- 
lift,  as  against  him,  were  to  take  such  decree  as  they 
cmild  abide  by. 

Mr.  Pepys  and  Mr.  Knighij  for  the  plaintiffi. 

Mr.  Sugden  and  Mr.  Pemberton,  fur  Niciolsoa. 

On  behalf  of  Nicholson^  it  was  first  argued,  that  no 
decree  could  be  made  in  tlie  suit,  because  two  of  the 
Plaintiffs,  the  widow  and  one  of  the  children,  who  had 
signed  the  deed  of  indemnity,  were  joined  with  the 
iofents  as  Plaintiffs.  The  widow  and  that  child  had 
no  right  to  any  relief;  they,  therefore,  bad  no  interest 

Vol.  IV.  T  which 
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1688.       which  entidtd  them  to  maintain  a  suit.     Now,  it  had  been 
' -*   '  ■        lately  decided  by  the  Lord  Chancellor  (a),  that  to  join 
tr.  a  person  not  having  an  interest,  as  a  co-plaintiff,  with  a 

*^^**^'  person  having  an  interest,  vitiated  the  whole  record,  and 
was  a  good  ground  of  general  demurrer  for  want  of 
equity ;  and  a  bill,  which  could  not  stand  against  a  gene- 
ral demurrer,  could  not  be  sustained  at  the  hearing. 

But  this  objection  was  over-ruled  by  the  Masteb  of 
the  Rolls,  who  stated,  that  the  infants  were  nevertheless 
entitled  to  such  decree  as  the  case  demanded,  and  that, 
as  the  same  justice  could  be  done  to  tlie  Defendant  in 
respect  of  the  wife  and  the  other  child  who  had  signed 
the  deed  of  indemnity,  as  if  they  had  been  made  de- 
fendants, the  objection  in  this  stage  of  the  cause  coaU 
not  be  allowed  to  have  the  effect  of  rendering  the 
expense  of  the  suit  wholly  useless ;  and  he  distinguished 
this  case  firom  that  of  allowing  a  demurrer,  where  it 
appeared  upon  the  bill  that  some  of  the  plaintiffi  bad 
no  interest  in  the  suit 


For  the  Defendant  Nicholson  it  was  further  argued 
that  the  suit  was  defective  for  want  of  parties ;  for  that 
Sherwin^  the  trustee  named  in  the  place  of  Nicholson^ 
having  accepted  the  office,  and  not  having  renounced  the 
trust  by  executing  the  deed  which  appointed  Parry  to 
be  the  sole  trustee,  ought  to  have  been  made  a  party.* 

The 

{a)  The  King  of  Spain  v.  Machado,  supra,  225. 


*  Though  the  general  rule  of  to  have  been  an  exception;  and 

the  Court  is,  that  all,  who  are  it  has  been  held,  that  a  ceHm  qm 

jointly  liable  with  the  defendants  trutt  may  proceed  against  tlw 

to  satisfy  the  plaintiff's  demand,  surviving  trustees  alone,  without 

ought  to  be  parties  to  the  suit,  yet  bringing  before  the  Court  the  rfr> 

cases  of  breaches  of  trust  seem  prescntativcs  of  deceased  tratteei» 

who 
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Th^  Master  of  the  Rolls  overruled  this  objection  1828. 
akcb  referring  to  the  answer  of  NUAokon^  in  which  he 
adfllitted  that  Sherwin  had  retired  from  the  trost,  and 
sta^iBg  that  it  would  have  been  an  imprudent  act  in 
jt^psMn,  if  he  had  executed  the  deed  appointing  the 
apt$-  trustee^  and  that,  under  the  circumstances,  there 
coiitd  be  no  relief  against  Shermn. 

^ 

Upon  the  principal  point,  namely,  the  liability  of 
Nicholson^  the  Master  of  the  Rolls  gave  his  judgment 
as  follows :  — 

The  Master  of  the  Rolls. 

This  is  a  most  unfortunate  case  for  the  Defendant 
Nicholson^  who  has  acted  with  perfect  int^ri^  and  the 
best  intentions,  but  does  not  appear  to  me  to  have  been 
well  advised.     By  the  terms  of  the  trust  deed,  under 

which 


who  were  involved  in  the  same  ing  ought  to  be  made  against  the 

acts  of  misconduct.    In  Ex  parte  survivors;  that  these  managers 

An^  {Barnard,  425.),  an  applic-  were  to  be  considered  as  one  bodjy, 

adon  was  made  against  the  snr-  and  that  they  were  each  of  them 

mors  of  certain  persons,  who,  answerable  one  for  the  other: 

under  4  Awn,  c.  14.,  had  been  ap-  "  for  which  reason/'   siud  he, 

pointed  managers  of  briefs  issu^  **  the  objecdon,  in  relation  to  the 

iar  the  relief  of  the  sufferers  by  bringing  the  representatives  of 

a  great  fire.    The  managers  had  the  managers  that  were  dead  be- 

orig^nally    been     seventeen    in  fore  the  Court,  was  quite  imma- 

number,  but  seven  of  them  were  terial."     In  Walker  v.  Symondi 

dead;  and  it  was  submitted  on  {5  8wam.1S,\  Lord  Eldm  says, 

the  part  ofthe  survivors,  that  the  '*  Wlien  three  trustees  are  in- 

rq[>refentatives  of  the  deceased  volved  in   one  common  breach 

managers  ought  to  be  brought  of  trust,  a  cettui  que  iruit^  sufier- 

before  the  Court.     But   Lord  ing  from  that  breach,  and  proving 

Hdrdwicki^s   opinion  was,  that  that  the  transaction  was  neither 

it  was  not  necessary  to  bring  authorized  nor  adopted  by  him, 

those  representatives  before  the  may  proceed  against  dther  or  all 

Court;  that  an  order  for  account-  of  the  trustees." 
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laffc  whidi  bo  baa  acted,  be  was  bound,  upon  declining  the 
trusty  to  transfer  tbe  trust  property  to  the  continaing 
trustee  and  a  new  trustee  to  be  appointed  in  his  place  : 
and  nothing  could  rdiieve  him  from  that  obligation  but 
the  consent  of  all  parties  interested  under  the  trtist. 
It  was  not  possible  to  obtain  such  consent  here,  becanift 
there  were  infants,  who  were  not  capable  of  consentiogy 
and,  therefore,  could  not  be  deprived  of  that  security^ 
which  they  derived  from  having  the  trust  property,  upon 
Nicholson*^  declining  the  trust,  confided  to  the  care  and 
integrity  of  two  trustees  instead  of  one.  I  am  com- 
pelled, therefore,  though  with  reluctance,  to  declare  my 
opinion,  that  Nicholson^  as  well  as  Parry^  is  liable,  as  it 
regards  the  infants,  for  any  loss  to  their  shares  of  the 
property,  which  may  be  the  consequence  of  the  transfer 
of  the  stock  by  Parry. 

All  that  I  can  now  do  is,  to  refer  it  to  the  Master  to 
inquire,  whether  any,  and  which  of  the  parties  interested 
in  the  trust  fund,  in  any  manner,  and  how,  consented  to 
or  approved  of  the  transfer  of  the  trust  stock  by  Nickot" 
son  to  Parry  s  and  whether  any,  and  which  of  the  parUes 
interested,  in  any  manner,  and  how,  consented  to  or 
approved  of  the  sale  of  the  trust  stock  by  Parry :  and 
let  tlie  Master  also  inquire  bow  the  produce  of  the  trust 
stock  was  applied,  and  what  has  become  thereof:  and  • 
let  the  Master  be  at  liberty  to  state  any  circumstances 
specially  as  to  these  several  matters,  at  the  request  of 
any  party:  and  reserve  the  consideration  of  further 
directions  and  costs,  until  after  tbe  Master  shall  have 
made  his  report. 
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JONES  V.  DAVroS.  ^"* 

THE  Plaintiff  filed  his  bill,  on  behalf  of  himself  and  The  Pbdntiir 
joined  the  let- 
all   other  the  specialty  creditors  of  the  testator^  tatoras  surety 

against  the  heir  and  the  executors.  *°  ? u^hcoaid 

after  the 
For  the  Defendants  it  was  objected,  that  the  Plaintiff  JSJ^rf S- 
was  not  a  specialty  creditor,  and,  therefore,  could  not  ing  an  aidgn- 

sustain  such  a  bill.  SSd:*h?U 

only  a  simple 

The  Plaintiff  had  joined  as  surety  with  the  testator  in  ditorofthe 
a  joint  and  several  bond ;  and,  after  the  death  'of  the  testator, 
testator,  had  paid  the  amount  of  the  bond  to  the  obligeoi 
taking  an  assignment  of  the  bond. 

Mr.  Griffith  Rickards,  for  the  heir  of  the  testato% 
relied  upon  Copts  v.  Middleton  (a),  and  cited  Gammon 
▼•  Stone  (&},  and  Wfjffingtoti  v.  Sparks,  (c)  The  bond,  he 
argued,  was  satisfied  by  payment;  and  the  aasignment 
4>f  it  to  one  of  the  co-obligors  was  an  idle  formality; 
for  the  assignment  of  an  instrument,  which  had  ceased 
to  have  any  legal  force,  could  not  confer  any  legal 
rights. 

Mr.  Sugden  and  Mr.  Wilson^  for  the  Plaintiff 

This  case  is  distinguished  from  Copis  v.  Middleton  by 
the  circumstance,  that  here  the  bond  has  been  assigned 
to  the  surety;  and,  by  virtue  of  that  assignment,  he 
must  have  against  the  estate  of  the  principal  obligor  all 
the  remedies  which  the  obligee  might  have  had.     Sup* 

pose 

(a)  1  Turn.  4*  Ruu.  SS4.     (^)  i  Ve$.  sen.  559.    (c)  S  Vts,  sen.  569« 
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1828*  pose  the  snrety  had  employed  a  third  person  to  pay 
the  amount  of  the  bond  to  the  obligee,  and  to  take  an 
assignment  of  it  as  a  trustee  for  him,  the  bond  in  the 
hands  of  that  trustee  would  have  been  a  valid  security; 
and  the  surety,  through  the  medium  of  his  trustee, 
would  have  been  a  specialty  creditor  on  the  estate  of  the 
co-obligor.  Can  it,  in  equi^,  make  any  difference  as  to 
the  nature  or  degree  of  his  demand,  whether  the  bond 
is  assigned  to  him  or  to  a  trustee  for  him  ? 


JM.  7*  The  Master  of  the  Rolls. 

In  Copis  V.  Middletofi  the  surety,  Martin^  had  also 
taken  an  assignment  of  the  bond ;  and  that '  circnmf 
stance  was  held  not  to  make  his  case  different  from  the 
case  of  the  other  surety  who  had  taken  no  assignment 
After  the  assignment,  the  action  on  the  bond  must  be 
brought  in  the  name  of  the  obligee;  and  payment  by 
the  surety  would  be  an  answer  to  the  demand. 

The  bill  must  be  dismissed;  but  I  will  not  iu  this 
case  ^ve  the  Defendants  the  costs  of  the  suit,  because 
they  ought  to  have  demurred,  and  thus  have  saved  to 
both  parties  all  further  expense,  (a) 

(a)  STtU  V.  Reardon^  2  Sim.  4-  Siu.  439. 
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GREGG  V.  TAYLOR.  ^"*- 

Feb.  7. 

THIS  cause  was  instituted  for  the  administration  of  Persons,  who 
were  found  by 
the  estate  of  the  late  Mr.  Osgood^  who  had  named  the  Master  to 

the  late   Mr.  Cruise,   the   conveyancer,   his   residuary  tL^fth^Li^^ 

l^atee.     Mr.  Cruise  died  very  shortly  before  the  tes-  testate,  and 

tator ;    and,  at  the  hearing  of  the  cause,    the   Court  j,™  ^^  Court 

declared,  that  the  testator  died  intestate  as  to  his  re-  to  be  Defend- 

tiduary  personal  estate,  and  referred  it  to  the  Master  issue  directed 

to  inquire,  who,  at  his  death,  were  his  next  of  kin.  -^  *» 

perions,  who 
The  Master  reported  in  favour  of  two  claimants  on  t^^j^^e^f 
the  paternal  side,  one  of  whom  was  one  of  the  executors ;  kin,  were  al- 
and he  disallowed  the  claims  of  seventeen  other  persons,  ^f  500^  ^ut 
who  claimed,  to  be  next  of  kin,  on  the  maternal  side,  of  the  estate 
in  equal   degree   widi   the   allowed   claimants  on  the  tate,  on  giving 

paternal  side.  security  to 

*^  account  for  it. 

The  disallowed  claimants,  one  of  whom  was  also  an 
eixecutor,  took  two  exceptions  to  the  Master's  report; 
one,  in  respect  of  the  disallowance  of  their  own  claims ; 
and  the  other,  in  respect  of  the  allowance  of  the  claims 
on  the  paternal  side. 

Tliere  was  much  evidence  with  respect  to  both 
claims,  and  the  Court  expressed  an  intention  to  direct 
them  to  be  tried  by  two  issues :  but,  the  parties  residing 
in  different  parts  of  the  kingdom,  so  that  the  issues 
oould  not  be  conveniently  tried  at  the  same  time,  the 
Court,  for  the  present,  directed  one  issue  only  for  the 
trial  of  the  disallowed  claims,  in  which  the  disallowed 
diumants  were  to  be  Plaintiffs  and  the  allowed  claimants 
Defendants ;  reserving  the  direction  of  the  second  issue, 
until  after  the  trial  of  the  first  issue. 
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182^.  The  allowed  claimants,   as  well  as  the  disallowed 

claimants,  now  presented  petitions,  alleging  their  povertyt 
and  praying  each  to  have  a  sum  of  500/.  advanced  to 
them  out  of  the  estate  of  the  testator,  to  defray  the 
expenses  of  the  trial  of  the  issue. 

The  matter  was  several  times  spoken  to. 

Mr.  Sugden^  Mr.  Lcwai^  and  Mr.  Cooper^  appeared 
for  various  parties. 

Ultimately  The  Master  of  the  Roll9  gave  his  judg-^ 
ment  to  the  following  effects  -^ 

Certain  persons  claimed  before  the  Master,  as  next 
^f  kin  of  the  testator,  and  their  claim  has  been  dis-^ 
allowed.  They  are  dissatisfied  with  the  Master's  judg«* 
ment,  and  are  willing  to  try  their  rights  at  law.  Their 
daim  not  being  in  its  nature  a  legal  demand,  they  can 
try  their  right  at  law  only  by  the  assistance  of  this 
Court,  through  the  medium  of  an  issue ;  and  this  Court 
has  granted  them  an  issue  accordingly,  in  which  issue 
they  must  of  necessity  be  Plaintiffs. 

If  their  demand  had  been  legal,  the  executors  c^  the 
testator  would  have  been  the  Defendants  in  the  issue ; 
and  in  case  of  the  success  of  the  claimants,  the  costs 
of  the  Defendants  would  have  fallen  upon  the  testator^s 
estate,  having  been  duly  incurred  by  the  executors  in 
the  course  of  administration.  Strictly  speakmg,  the 
executors  should  be  the  Defendants  here  also;  and^ 
in  like  manner,  their  costs,  in  case  of  the  success 
of  the  claimants,  would  then  fall  upon  the  estate. 
But  the  Master,  who  has  disallowed  the  daims  of 
the  Plaintifi  in  the  issue,  has  allowed  the  claims  of 
certain  other  persons  to  be  next  of  kin  to  the  test- 
ator; and  this  Court  has,  therefore,  substituted  ibosi 

persons^ 
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p9nan»f  as  defendants  in  the  issue^  in  the  place  of  the  iBQB. 
mecators ;  first,  for  a  general  reason,  which  applies  td 
all  cases,  because  the  executors,  as  such,  have  no  interest 
ia  the  event  of  the  trial ;  secondly,  because,  in  this 
particular  case^  one  executor  is  of  the  number  of  the 
disallowed  claimants,  and  another  executor  is  of  the 
number  of  the  allowed  claimants. 

'  Application  is  now  made  to  the  C!ourt,  as  well  by  the 
allowed  claimants  as  by  the  disallowed  claimants,  ibr  an 
advance  of  money  out  of  the  estate  of  the  testator,  to 
enable  them  to  defray  the  expense  of  the  trial  of  the 
lanie* 

•  The  Court  cannot  make  any  advance  to. the  disallowed 
daimants.  Every  plaintiff  pixKeeds  at  law  at  the  hazard 
of  paying  the  costs,  if  he  fails ;  and  there  is  no  reason 
here  why  the  rule  of  law  should  be  departed  from. 

^  The  case  is  different  with  the  allowed  claimants. 
Tbey  are  substituted  as  defendants  in  the  place  of  the 
teecutors;  and,  as  the  executors  would  have  been 
entitled  to  an  advance  of  money  from  the  estate,  it 
seems  reasonable  that  those,  who  are  substituted  in  their 
place  by  the  Court,  shall  have  the  same  advantage} 
and  more  especially,  because  the  right  of  the  allowed 
ekdmants  is  questioned,  and  it  is  to  be  the  subject  of  n 
future  issue  to  be  directed  by  the  Court;  so  that  it  may 
happen  that  these  substituted  defendants  may  ulti- 
mately be  found  not  to  be  themselves  next  of  kin,  and 
consequently  to  have  no  interest  in  the  question  now 
to  be  tried.  It  would  be  unjust  to  expose  them,  not 
merely  to  the  expense  of  a  trial  to  assist  their  own 
claims,  but  also  to  the  expense  of  a  trial  in  which  they 
take  upon  themselves  the  duty  of  the  executors  to  resist 
the  claims  of  others.     For  these  reasons,  the  Court 

directs 
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1828.       directs  an  advance  of  500/.  to  be  made  to  the  allowed 

•J  '  claimants,  who  are  the  substituted  defendants  in  the 

9.  issue. 

Tatlob. 

If  the  plaintiffi  in  the  issue  should  fail,  the  Court 
may  direct  the  costs  of  the  issue  to  be  paid  by  them. 
If  the  Plaintiffs  in  the  issue  should  succeed,  the  Court 
may  direct  the  costs  of  the  issue  to  come  out  of  the 
estate.  But  no  event  of  this  trial  will  establish  the  title 
of  the  substituted  defendants  as  next  of  kin  of  the 
testator ;  and,  in  either  case,  therefore,  the  substituted 
defendants  will  have  to  account  in  respect  of  this  ad- 
vance of  500/.  Under  these  circumstances,  the  Court 
cannot  part  with  this  sum  of  500/.,  without  security,  to 
be  approved  by  the  Master,  that  they  will  duly  account 
for  the  500/.  as  the  Court  shall  direct.  The  fact  that 
one  of  the  allowed  claimants  is  an  executor  cannot 
affect  this  principle. 

The  plaintiff  in  the  issue  claim  only  in  equal  degree 
with  the  allowed  claimants ;  and  if  they  should  succeed, 
the  Court  will  hereafter  direct  another  issue  to  try  the 
right  of  the  allowed  claimants;  and  the  now  Plaintifi 
will  then  be  the  substituted  defendants,  and  will  be 
entitled  to  have  an  advance  of  an  equal  sum  of  500/., 
undertaking  to  account  for  it  as  the  Court  shall  direct ; 
but,  in  respect  of  their  adjudged  interest  in  the  estate^ 
security  will  not  then  be  required  of  them. 

If  the  Plaintiffs  in  the  issue  now  directed  should  &il, 
the  Court  will  then  have  to  consider  who  are  to  be  the 
Defendants  in  the  issue,  which  i^  to  try  the  title  of  the 
allowed  claimants ;  and  what  advance  of  money,  if  any, 
shall  be  made,  and  to  whom,  and  under  what  terms. 
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PARR  V.  SWINDELS.  ^"^• 

Feb.  11.14. 

TN  this  case  John  BvUocJcj  the  testator,  inter  dlia^  A  gift  of  real 

•*•  after  ^ving  to  his  wife,  for  her  life,  five  freehold  f^^^ ^ 

messuages   in  Chancery  Lane,   devised  as   follows: —  remainder  to 

«  And  from  and  after  the  decease  of  my  said  wife,  in  i^'jJJJJ^ 

case  my  daughter  Mary  Parr  shall  survive  her,  I  give  common,  and, 

and  devise  unto  my  said  daughter  Mary  Parr^  all  the  gh^u  ^^  ^^. 

said  five  messuages,  to  hold  the  same  unto  my  said  put  leaving 

■%%_-%  1  lawful  188U& 

daughter  and  her  assigns  during  her  life ;  and,  after  the  then  with  i«. 
death  of  my  said  daughter,  I  give  and  devise  the  same  ^^^^ow, 
unto  and  equally  between  and  among  the  children  of  for  life,  with 
my  said  daughter,  to  take  as  tenants  in  common,  and  h^^i^^^ 
not  as  joint  tenants ;  and,  in  case  she  shall  die  without  for  life,  with 
leaving  any  lawful  issue,  then  I  give  and  devise  the  ^.  imaiL 
same  premises  unto  and  equally  amongst  the  children  of 
my  daughters  Charlotte  Sroindels  and  Hannah  Foster" 

The  testator  made  no  other  devise  of  these  five  mes- 
suages ;  nor  was  there  in  the  will  any  general  residuary 
devise. 

The  question  in  the  cause  was,  what  estate  Maty 
Parr  took  under  this  devise. 

Mr.  Base  and  Mr.  Ijcnmdes  argued,  that  the  words 
^  in  case  she  shall  die  without  leaving  any  lawfiil" 
gave  Mary  Parr  an  estate  tail  by  implication;  and 
they  referred  to  the  rule  as  stated  by  Feame  (a),  and 
the  cases  there  cited.  The  rule^  they  said,  was,  that,  if 
there  be  a  devise  to  A.  for  life^  followed  by  words,  which, 
upon  &ilure  of  ^.'s  issue  and  not  otherwise,  give  the 

estate 

(a)  Feame  on  Coni.  Rem*  and  Esec,  Dev,  475— 47S. 
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1828.  estate  over  to  other  persons,  A.  takes  an  estate  tail  bj 

"^^^  ■"  implication. 

«. 
SwinDtts.         j^^  Bickerdeth  and  Mr.  Wilbraham,  contrd. 

The  present  case  is  different  from  those,  in  which  an 
estate  tail  has  been  raised  by  implication,  to  effectuate 
the  general  intention  of  the  testator.  The  gift  to  Mary 
Parr  is  followed  by  a  gift  to  her  children;  when  the  tes- 
tator speaks  of  her  dying  without  leaving  issue,  he  means 
such  issue  as  he  had  spoken  of  previously,  namely,  chil- 
dren. The  words,  therefore,  can  be  satisfied  without  im- 
plication. The  testator  probably  considered  (though 
erroneously)  that  he  had  given  the  fee  to  the  children  of 
Mary  Parr^  if  she  left  any  children  ;  and  the  gift  over 
was  intended  to  provide  for  the  event  of  her  dyings  leav- 
ing no  chiklren  behind  her. 

Mr.  Temple  also  contended,  that  Man/  Parr  took  only 
a  life  estate;  and  cited  Hockley  v.  Mawbey, {a) 


Feb.i4.  The  Master  of  the  Rolls. 

The  plain  intention  of  the  testator  was,  that  this  pro* 
perty  should  not  go  over,  until  a  failure  of  the  issue  of 
Mary  Parr  $  and  to  effectuate  this  intention,  an  estate 
tail  in  her  must  be  implied.  It  is  to  be  considered, 
whether  that  estate  is  to  be  immediate  in  her,  or  in  re^ 
mainder  after  estates. for  life  to  her  children.  If  the 
intention,  that  the  properly  should  not  go  over  to  the 
children  of  Charlotte  and  Hannah,  until  there  was  • 
failure  of  issue  of  Mary,  could  not  he  effectuated  without 
giving  an  immediate  estate  tail  to  Mary^  there  b  in  the 
books  sufficient  authority  to  warrant  that  oonstructioik 
But  as  that  purpose  will,  in  this  case,  be  equally  acoom- 

plisbed 

(a)  1  r«». jun.  140.    a3m.CC.8S. 
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plithed  by  an  estate  tail  in  remainder  to  Mary,  after  the  1828. 
life  estates  given  to  ths  children,  I  am  of  opinion  that 
the  better  construction  is,  that  Maty  takes  an  interest 
for  liPe,  with  remainder  to  her  children  as  tenants  in 
common  for  life,  remainder  to  Mapy  in  tail.  This  con- 
•Iroction  will  give  effect  to  all  the  words  of  the  will. 


KILLOCK  V.  GREG. 


Rolls. 
Feb.  16. 


TLJR.  GILLIES  of  Belfast,  entered  into  a  mercan-  J^-^^n^iJ^^J' 

tile  speculation  to  Russia,  jointly  with  two  other  party  to  his 
commercial  houses  at  Belfast:  his  share  of  the  adven-  SSticuIarad- 

ture  being  one  third  of  the  whole.  venture,  that 

another  per- 
son is  jointly 
Messrs.  Greg  and  Lindsay,  of  IjOfidon,  were  appointed  interested 

the  agents  of  the  joint  concern,  through  whose  hands  the  adventure^ 

all  monies  were  to  pass;  and  they  gave  the  concern  a  this /iriwtf 

...  ^    ^ ,  /ffckf  imposes 

credit  to  the  extent  of  84,000/.  upon  the 

agent  the  ne- 
cessity of  ac* 
Mr.  Gillies  afterwards  agreed,  that  Messrs.  Killock  counUng  wiA 

and  Maxwell,  who  were  the  partners  in  a  commercial  *"^  n  for  his 

house  at  Cork,  should  have  one  half  of  his  share  of  the  share  of  die 

ndventure ;  and  they,  in  consequence  thereof,  were  to  be-      g^^  ^^^u  ob- 

come  guarantees  to  Messrs.  Greg  and  Lindsay  for  Gillie^  ligation  ceases 
,  .    -  .  _    ,  1.      .         i_      i_  toexbt,  ifthe 

one-third  proportion  of  the  credit  given  by  these  gen-  transactions 

llemen  to  the  concern.     Accordingly,  Messrs.  Killock  »hew  that  it 

°  •'  was  the  mten- 

ind  Maxwell,  on  the  SOth  of  September  1809,  wrote  the  tion  of  such 

following  letter  to  Messrs.  Greg  and  Lindsay:—''  Our  ^^^^/^°' 

matual  friend,  Mr.  John  Gillies,  informs  us,  that  you  part^  origin- 

liave  confirmed  credits  to  the  extent  of  M,0O0L,  for  the  f„  the  ^^ 

joint  lure,  that  the 
aj^nts  should 
account  solely  with  the  latter. 
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1828.  joint  acoonnt  of  himself^  Greg  and  Blacker^  and  Robert 
DavieSf  to  be  drawn  for  from  Russia.  We  beg,  in  con- 
sequence, to  offer  guarantee  for  his  one-third  proportiim 
of  the  said  sum/' 

On  the  6th  of  October  1809,  Messrs.  Greg  and  Und- 
sajf  wrote  a  letter  to  Mr.  Gillies^  in  the  words  follow- 
ing:— **  We  have  received  from  KiUock  and  Mamett^ 
of  Corkj  a  guarantee  for  your  proportion  of  the  credit 
we  have  given  to  Mr.  Morgan^  at  Archangel^  viz.  10,000^ 
which  he  took  with  him,  and  20,000/.  further,  which  we 
are  now  forwarding  in  duplicate." 

On  the  9th  (^  October  1809,  Mr.  Gillies  wrote  a  letter 
to  Messrs.  Greg  and  Lindsay j  in  the  following  words:— 
**  Messrs.  KiUock  and  MarweUj  of  Cork,  holding  a  joint 
interest  with  me  in  our  Russian  adventures,  I  thought 
their  good  name  would  not  be  unacceptable  to  you,  and 
they  advise  having  done  the  needful." 

On  the  19th  o(  May  1810,  Messrs.  KiUock  and  Max* 
weU  wrote  to  Messrs.  Greg  and  Lindsay  as  follows :  — - 
«  We  beg  leave  to  remit  you  herein  1500/.,  MaxweUaa 
Anderson  and  Swan  and  Co.,  three  months,  on  account 
of  our  common  friend,  Mr.  John  GiUies  of  Belfast^  whidi 
you  will  place  to  his  credit  accordingly." 

On  the  SOth  of  May  1810,  Mr.  GiUies  wrote  a  letter 
to  Messrs.  Greg  and  Lindsay^  which,  besides  mattors 
not  relating  to  the  joint  concerns,  contained  the  follow- 
ing passage :  —  **  The  present  serves  to  hand  four  billf» 
amount  2500/. ;  shall  shortly  remit  further ;  and  hope 
Messrs.  KiUock  and  MaxweU  have  sent  their  part  o^ 
Morgaris  draft.  Messrs.  KiUock  and  MaaweU  advise 
having  further  sent  you  1500/. ;  they  have  also  sent  me 
funds,  4000/.,  on  which  account  I  remit,  enclosed,  my 

draft 
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draft  on  Thorrdey  and  Co.,  SOOO/.,  and  Gordon  and  Co:        1828. 
will  send  you  a  bill  for  1000/.     The  other  insurances, 
say  one  sixth,  Killock  and  Maxwell^  and  the  other  one 
sixth  upon  joint  account  with  Greg  and  Blachery  and 
Robert  Dames^  I  wish  you  now  to  cover." 

Much  other  correspondence  passed  between  Gillies 
and  Gtreg  and  Lindsay^  which  did  not  bear  on  the 
grounds  of  decision  in  the  cause. 

Messrs.  Crreg  and  Lindsay  never  opened  any  account 
with  Messrs.  Killock  and  Maxwell^  but  carried  all  monies 
received  and  paid,  as  to  one  third  of  the  adventure,  to 
the  general  account  of  Mr.  Gillies,  with  whom  they  had 
many  other  transactions:  and,  Mr.  Gillies  afterwards 
becoming  a  bankrupt,  they  proved,  under  his  commis- 
sion, for  a  balance  which  was  due  to  them  upon  that 
general  account. 

The  present  bill  was  filed  by  Messrs.  Killock  and 
MiueweU,  as  the  owners  of  one-sixth  share  of  the  con- 
cern, for  the  purpose  of  compelling  Messrs.  Greg  and 
Undsay  to  account  with  them  in  respect  of  all  monies 
received  and  paid  on  the  Russian  adventure. 

Mr.  jigar  and  Mr.  Pemberton,  for  the  Plaindfis. 

The  Plaintiffs,  by  their  contract  with  Gilli^Sj  became 
interested  in  the  adventure  to  the  extent  of  one  sixth; 
and  this  acquisition  of  interest  by  them  was  immediately 
notified  to  Greg  and  Co.,  who  had  the  advantage  of  their 
guarantee  for  the  repayment  of  such  monies  as  might  > 
be  advanced  on  account  of  that  one  third  share,  which 
had  belonged  originally  to  Gillies.  The  knowledge, 
which  the  agents  had  of  this  state  of  things,  imposed  on 
them  the  obligation  of  keeping  distinct  accounts  with 

the 
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1828#  the  Plaintiffs  and  with  GiUies.  Either  one  sixth  of  the 
monies  received  on  account  of  the  adventure  ought  to 
have  been  carried  to  the  credit  of  the  Plaintiffs,  or  the 
whole  produce  of  the  one-third  share  ought  to  have  been 
carried  to  the  joint  account  of  the  PlaintifiBs  and  GiUies. 
Instead  of  taking  this  course,  Greg  and  Co.  have  carried 
the  whole  produce  of  that  one  third  share,  of  which  they 
knew  that  one  half  belonged  to  Killock  and  Maxwell^  to 
the  general  account  of  Gillies:  in  other  words,  thcjr 
have  chosen  to  give  credit  to  Gillies  for  monies  which 
the  Plaintiffi  alone  had  a  right  to  demand  or  receive. 

Mr.  Biclcersteih  and  Mr.  Wigram^  corUri. 

One  of  several  partners  cannot,  by  a  contract  with  a 
stranger,  give  that  stranger  a  right  to  a  general  account 
of  the  partnership  dealings.  Bray  v.  Fromont.  {a)  The 
agreement  between  Gillies  and  the  Plaintiffs  constituted 
the  latter,  not  partners  in  the  adventure,  but  only  sub* 
partners:  and  their  right  to  an  account  was  against 
Gillies^  and  not  against  Greg  and  Co.  Even  if  the 
timnsactions  were  originally  of  such  a  nature  that  they 
might  have  given  the  Plaintiffs  a  right  to  an  account 
against  Greg  and  Co.,  the  subsequent  conduct  of  the 
parties  shews  that  the  intention  was,  that  Greg  and  Ca 
should  account  with  GiUies  only,  and  that  GUlies  and 
the  Plaintiffs  should  arrange  with  each  otlier  their 
respective  rights  and  liabilities.  The  Plaintiffs  make 
their  remittances  through  Gillies^  and  in  the  name  <d 
GilUeSj  to  be  placed  to  the  credit  of  GiUies ;  and  even 
when  they  transmit  money  directly  to  Greg  and  COf 
they  give  express  orders  for  placing  it  to  the  credit  of 
GUlies.  Monies  thus  remitted  ought  to  have  been 
placed  to  the  credit  of  the  Plaintiffs,  if  Greg  and  Ca 

(«)  6  Mtd,  5. 
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had  been  to  account  with  them  for  the  one-sixth  of  the  1828. 
adventure;  but,  as  the  sums,  which  the  Plaintiffs  ad- 
vanced on  account  of  tl^ir  interest  in  the  concern,  were 
to  be  placed  to  the  credit  of  GillieSf  k  followed  of  course, 
that  the  produce  of  the  adventure,  attributable  to  that 
interest,  was  to  be  carried  to  the  sanl6  account 

Mr.  jlgar,  in  reply. 

The  question  here  is  not  between  partners,  and  does 
not  relate  to  the  rights  which  a  partner  may  give  a  third 
person  against  his  co-partners :  it  is  merely  a  question 
between  principal  and  agent ;  and  the  agent  insists  that> 
having  been  accountable  to  A,  and  B.^  he  is  discharged 
iirom  accounting  to  A,,  because  he  has  given  B.  credit^ 
in  the  general  account  between  him  and  B.j  for  the 
monies  which  belonged  to  A.  There  is  nothing  in  the 
particular  circumstances  of  the  case  to  take  it  out  of  the 
general  rule  of  law.  As  the  interest  in  the  adventure 
had  originally  been  distributed  into  three  equal  shares^ 
it  might  be  convenient  that  the  monies  advanced  on 
aiecount  of  the  share,  which  originally  belonged  to 
Gillies^  should  be  placed  to  his  credit ;  and  it  might  be 
convenient  for  Greg  and  Co.,  or  (or  the  Plaintiffs,  that 
the  remittances  from  the  latter  should  be  made  through 
Gillies:  but,  in  whatever  form  the  agents  might  keep 
the  account,  they  knew  that  one  sixth  of  the  sums 
received  in  respect  of  the  adventure  belonged  to  Killoch 
and  Maxwell ;  and  nothing  short  of  the  most  plain  and 
express  directions  from  those  gentlemen  could  have 
authorized  them  to  transfer  Killock  and  MamoelPs  share 
of  the  receipts  from  the  accounts  of  the  disbursements 
and  receipts,  in  respect  of  the  Russian  adventure,  to  the 
general  account  between  the  agents  and  Gillies*  They 
haire  in  fact  paid,  with  the  money  which  they  owed  to 
Killock  and  Maxwell^  a  debt  which  GUUes  owed  to 
them. 

Vol.  IV.  U  The 
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1828.  T7ie  Master  of  the  Roixs. 

When  Messrs.  Gr^  and  Lindsay  received  advice 
from  Mr.  Gillies  that  Messrs.  KiUock  and  Maarwell  were 
,  interested  in  a  moiety  of  his  third  share  of  the  Russian 
adventure,  it  certainly  imposed  upon  them  the  du^  of 
accounting  with  Messrs.  KiUock  and  Maanoell  in  respect 
of  their  proportion ;  and  if  the  case  rested  there,  the 
Plaintiffs  would  be  plainly  entitled  to  the  relief  prayed 
by  the  bill.  But  the  subsequent  transactions  amount  to 
notice  to  Messrs.  Greg  and  Lindsay^  that  it  was  the 
intention  of  Messrs.  KiUock  and  McucweUj  as  well  as 
of  Mr.  GiUieSf  that  Messrs.  Greg  and  Lindsay  should 
account  solely  with  Mr.  GUlies  in  respect  of  the  one- 
third  share,  as  if  he  had  continued  to  be  solely  interested 
in  it,  and  that  Messrs.  KiUock  and  Maxwell  were  content 
to  rest  upon  the  personal  responsibility  of  Mr.  Gillies* 
The  first  payment  by  Messrs.  KiUock  and  Marwellf  on 
account  of  the  joint  concern,  was  a  remittance  of  a  sum 
of  1500/.  made  to  Messrs.  Greg  and  Maxwell  directly, 
on  the  19th  of  May  1810;  and  the  letter  of  that  date,  in 
which  it  was  enclosed,  desires  Messrs.  Greg  and  Lindsay 
to  carry  it  to  the  account  of  Mr.  GiUies,  and  to  place  it  to 
his  credit.  The  letter  from  Mr.  GiUies  to  Messrs.  Greg 
and  Ldndsay^  in  the  following  month  of  May^  refers  to 
this  sum  of  1500^  as  remitted  by  Messrs.  J^///ocit  and 
Maxwell  on  account  of  the  Russian  adventure,  and  states 
that  Messrs.  KiUock  and  Maxwell  had  also  sent  to  him, 
Gillies,  a  sum  of  4000/.,  which  is  evidently  on  account 
of  their  interest  in  the  same  adventure;  and  this  4000/. 
Gillies  remits  to  Gtreg  and  Lindsay,  and  would,  of 
course,  be  credited  by  them  with  such  remittance. 

If  it  had  been  the  intention  of  the  parties,  that  Messrs. 
Greg  and  Lindsay  should  account  directly  with  Messrs. 
KiUock  and  MaxweU  in   respect   of   their  moiety  of 

GUlie^s 
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alliens  share,  the  instructions  as  to  the  1500/*  must  1828. 
necessarily  have  been,  that  it  should  be  carried  to  the 
credit  of  Messrs.  Killoci  and  Maawettf  and  the  4000^ 
which  was  the  remainder  of  the  advance  made  by 
KSlock  and  Mojcwell  on  the  adventnre,  would  not  have 
been  sent  by  them  to  Mr.  Gillies  to  be  credited  in 
account  between  Gillies^  on  the  one  hand,  and  Killock 
and  Maxwellf  en  the  other,  but  would  have  been  sent 
directly  by  Killock  and  Maxwell  to  Messrs.  Greg  and 
Lindsajf^  to  be  credited  by  them  to  the  account  of  Kil^ 

lock  and  McufweU. 

i 

There  is  no  evidence  on  the  part  of  the  Plaintiffs  to 
repel  the  inference  necessarily  arising  from  the  two 
letters  referred  to.  The  Plaintiff's  bill  must  therefore 
be  dismissed  with  costs. 


U  2 
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Roua. 

,^«*»«.  GRANT  V.  LYNAM. 

March  13. 

Where  a  do-  rilHE  testator,  John  Veal^  made  his  wi!I,  inter  alia^ 

mends  or  di-  ^"  ^^®  following  words :  —  "I  give  and  bequeath 

recto,  that  the  my  present  dwelling-house,  garden,  premises,  and  land 

uoowCs  at  iicr  

death,  shall  adjoining,  now  in  the  occupation  of  Mr.  Charles  Baker^ 

give  his  per-  U)  Elizabeth*  my  dearly  beloved  wife,  for  her  use  and 

sonal  property  .                  . 

to  sucn  of  his  benefit  during  her  life,  and  with  a  power  of  giving  and 

oSnbis^relations  disposing  of  the  said  house  and  premises  after  her  de- 

fis  she  shall  cease,  witli  the  limitation  and  condition  of  her  bequeath- 

|k>nee  has  a  ^^S  ^^^  same  to  any  one  of  my  own  family  she  may 

I  lower  to  se-  think  proper.     Item^  I  give  and  bequeath  to  my  said 

Cwv  vflG  Ol^*  . 

jecu  of  her  wife  all  my  household  furniture,  plate,  linen,  books,  and 

bounty  other  utensils;  and,  after  her  decease,  to  an\'  one  or 

amongst  his  '                                    ^             j             . 

relations  or  more  of  my  own  family  she  may  wish  or  direct." 

family,  though 

not  within  the 

degree  of  next  Elizabeth  VeaL  the  testator's  wife,  survived  him,  and 

But  if  the  ''^y  ^^^  ^''^  "gave  and  bequeathed  all  her  leasehold 

donee  does  property,  her  monies  and  securities  for  money,  goods, 

not  exercise  *.      .              •         i                     ,                       \      m            t 

the  power,  furniture,   chattels,   personal    estate   and   effects  what- 

the  word   ^^  soever,  subject  to  the  payment  of  her  just  debts,  funeral 

or  the  word  and  testamentary  expenses  and  legacies,  to  trustees  upon 

be  construed  ^"^"^^  ^^  convert  the  same  into  money,  and  to  stand  pos- 

"next  of  sessed  of  the  same,  for  the  only  use  and  benefit  of  John 

the'special  Grants  when    he  should  attain  twenty-one ;  and  if  he 
expressions  of  should  die  before  twenty-one,  then  to  the  only  use  and 

have  a  differ-  benefit  of  the  brothers  and  sisters  of  the   said  J(Jm 

ent  import  Grant  who  should  be  living  at  the  time  of  his  decease^ 

with  benefit  of  survivorship  between  theoL" 

It  was  proved  in  the  cause,  that  the  testatrix,  at  the 
'ng  of  her  will  and  her  death,  had  no  other  lease- 
property  than  the  dwelling-house  bequeathed  to 

her 
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her  by  her  husband.  John  Grants  the  legatee,  was 
nearly  related  to  the  testator  John  Veal^  but  was  one 
degree  more  remote  than  his  next  of  kin. 

It  was  not  contended  that  John  Grant  could  claim 
any  part  of  the  personal  chattels  of  the  testator  John 
Vealy  which  might  be  in  the  possession  of  his  widow  at 
her  death,  under  the  general  description  of  ^^  her  monies, 
ftc.;**  but  it  was  insisted,  that,  inasmuch  as  the  testatrix 
bad  no  other  leasehold  estate  than  the  dwelling-house 
specificnll}'  described  in  the  testator's  will,  the  bequest 
of  all  her  leasehold  property  amounted  to  evidence  of 
her  intention  to  exercise  her  power  in  that  respect ;  and 
further,  that  John  Grants  being  one  of  the  testator's 
fiimtly,  was  capable  of  taking,  although  not  one  of  his 
next  of  kin. 


1828. 


In  support  of  these  positions,  Mr.  Treslaoe  and  Mr. 

Hayier  argued,    that  evidence   is   always  received   to 

shew,  that  a  donee  of  a  power,  who  has  devised  real 

estate^' without  specific  reference  to  his  power,  had  no 

real  estate  which  he  could  devise,   except  that  which 

was  the  subject  of  his  power ;  and  if  it  is  shewn  that 

there  is  no  other  property  to  answer  the  devise,  the 

will  is  held  to  be  an  execution  of  the  power,  though  it 

contain  no  express  reference,  either  to  the  power,  or 

to  the  property,  which  was  t|ie  subject  of  that  power. 

Standen  v.  Standen  (a),   Bradly  v.  Westcoit  {b\   Lewis  v. 

lMoellyn{c\   Bennett  v.  Abu}TOw{d)f  Andrexcs  v.  JBiw- 

mott  (e),  Denn  v.  Roake.  (g)    So  far,  therefore,  as  relates 

to  the  description  of  the  property,  the  words  of  Elizabeth 

VeaVs  will  are  sufficient  to  be  an  execution  of  the  power; 

and  the  only  question  that  remains  is,  whether  the  person, 

in 


(a)  8  r<f«.  jun.  5S9. 

\h)  13  Vei.  445. 

(ff)  1  r«nt.  i  Rtuiell,  104. 

U  3 


(d)  8  Fa.  609. 

(e)  2  Bro.  C.  C  398. 
ig)  S  Bam.  i  Cres.  7S0. 
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1828.  in  whose  fayour  the  appointment  has  been  made}  is  one 
of  the  class  within  which  the  objects  of  the  power  are  com- 
prised. That  class  consists  of  all  persons  who  can  be 
said  to  be  ^^  of  the  testator's  family ; "  and  all  are  of  his 
fitmily,  who  are  related  to  him  by  blood.  The  term 
^*  family"  admits  of  very  wide  and  various  significations; 
and  there  is  nothing  in  the  context  of  this  will  to  restrict 
its  import.  Wright  y.  Atkyns{a\  Crvnxyss.  Colman{b\ 
M^Leroth  v.  Bacon  (c),  Brawn  v.  Higgs  {d\  Sugden  on 
Paooers.  {e) 

Sometimes  the  words  **  &mily ''  and  **  relations  ** 
have  been  held  to  denote  the  next  of  kin ;  but  they  have 
received  that  limited  sense,  only  when  they  described  a 
class,  among  whom  a  fund  was  to  be  distributed.  All 
within  the  class  were  to  share ;  and,  therefore,  in  such 
cases,  courts  of  justice  have  been  obliged  to  put  a  limited 
signification  upon  terms,  the  indefinite  import  of  which 
would  otherwise  have  created  extreme  embarrassment. 
But  no  difficulty  of  that  kind  arises,  where  the  word 
'^  fiimily  '*  or  **  relations "  is  used  to  denote  the  class, 
from  which  the  donee  of  a  power  is  to  select  an  object 
of  bounty :  the  exercise  of  the  power  limits  the  gift  to 
one  or  more  individuals;  and,  accordingly,  the  term, 
which  describes  the  class  whence  the  selection  is  to  be 
made^  is  construed  in  its  widest  import,  and  is  not  sub- 
jected to  any  technical  restriction.  Harding  v.  Glyn  [g)y 
Forbes  v.  Bali,  {h) 

Mr.  Skirrau)^  contrct. 

In  all  the  cases,  in  which  evidence  has  been  received 
to  shew  that  there  was  no  property  to  answer  a  devise, 

except 

(a)  17  Ve$.  2S5.  (<?)  Page  522. 

(b)  9  res.  319.  (g)  1  Atk.  469.     5  Fes.  SOU 

(c)  5  Fes.  159.  (A)  3  Mer,  437. 
{d)  4  Fes.  708.    5  Fes.  495. 
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eicept  the  subject  of  the  power,  the  question  related  to 
'freehold  lands ;  and  the  same  rule  does  not  extend  to 
chattel  interests  or  personalty.    Joties  v.  Tlicker  {a\  Jones 

V.  Curry,  {b) 

t 

If  the  evidence  be  rejected,  which  has  been  entered 
into  in  order  to  shew  that  the  testatrix  had  no  lease- 
holds of  her  own,  there  will  remain  no  reason  to  believe 
that  either  the  power  or  the  subject  of  it  was  present  to 
her  mind,  when  she  made  this  will.  Besides,  the  lease- 
hold is  comprised  in  the  same  clause  with  **  monies, 
goods,"  &c«,  and,  along  with  them,  is  made  liable  to  the 
payment  of  her  debts,  and  funeral  and  testamentary  ex- 
penses.  Such  a  charge  of  debts  is  wholly  inconsistent 
with  an  intention  to  exercise  her  power. 

Even  if  the  will  is  an  exercise  of  the  power  as  to  the 
leasehold,  yet  *^  family "  must  mean,  according  to  its 
usual  legal  import,  next  ofkin^  unless  something  can  be 
ibond  on  the  face  of  the  will,  which  shews  that  it  is  to 
be  taken  in  another  sense:  and  then  the  appointment 
will  be  void,  as  having  been  made  in  favour  of  a  person, 
who,  though  of  the  family  of  the  testator,  is  not  one  of 
his  next  of  kin. 

Mr.  PhiUimorey  for  a  party  in  the  same  interest,  cited 
Nannock  v.  Horton.  {c) 


Grant 

o. 
Ltnam. 


The  Master  of  the  Rolls. 

It  is  well  settled,  that,  if  the  donee  of  a  power  has  no 
freehold  estate,  except  that  which  is  the  subject  of  the 
power,  the  will  of  the  donee,  giving  freehold  estate, 
will  be  so  far  deemed  an  execution  of  the  power ;  for 

other- 


Mar^  15. 


(a)  2  Mer,  553. 


{b)  1  SwatuL  66. 

U  4 


(c)  7  Fez.  591. 
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otherwise  the  will,  as  to  that  property,  would  wholly 
fidl.  There  is  no  distinction  between  freeholds  and 
le^aseholds  in  the  nature  of  the  subjects;  the  difference  is 
only  in  the  quantity  of  interest :  and  there  does  not 
appear  to  me  to  be  any  solid  ground,  upon  which  it  is 
to  be  maintained  that  a  gift  of  leasehold,  where  the 
donee  of  the  power  has  no  other  leasehold  than  the 
subject  of  the  power,  is  not  equally  to  manifest  an  in- 
tention to  execute  the  power,  as  a  gift  of  freehold  under 
the  same  circumstances.  A  general  gift  of  monies^ 
securities  for  monies,  and  other  personal  chattels,  which 
are  in  their  nature  subject  to  constant  change  and 
fluctuation,  stands  upon  very  different  principles ;  and, 
as  to  them,  the  will  must  refer  to  them  as  the  subjects 
of  the  power,  or  they  will  not  pass. 


Upon  the  other  point,  whether  the  gift  to  John  Grant 
is  good,  he  not  being  one  of  the  testator's  next  of  kin, 
the  leading  case  is  Harding  v.  Glyn,  imperfectly  re- 
ported in  Alkynsy  but  correcdy  referred  to  in  other  cas&f 
by  Lord  Eldon^  Lord  Eedesdale^  and  Sir  IV.  Grant. 
There  the  testator  gave  to  his  wife  his  house  in  ffatton 
Garden^  and  all  the  goods,  furniture,  and  chattels 
therein  at  the  time  of  his  death ;  and  also  aU  his  plat% 
linen,  jewels,  and  other  wearing  apparel,  and  did  desire 
her,  at  or  before  her  death,  to  give  the  same  unto  and 
amongst  such  of  his  own  relations,  as  she  should  think 
most  deserving  and  should  approve  of.  The  widow,  by 
her  will,  gave  the  house  in  Hatton  Garden  to  Henry 
Swindalej  and  made  no  other  disposition  of  the  rest  of 
the  property  bequeathed  to  her  by  her  husband;  but, 
after  giving  some  legacies,  she  gave  in  general  terms  the 
residue  of  her  pel^onal  property  to  certain  persods, 
whom  she  made  her  executors.  Henry  Svoindale,  to 
whom  the  house  in  Hatton  Garden  was  given,  was  a 
relation  of  the  testator,  but  not  his  next  of  kin.    The 

reported 
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reported  decision  in  that  case  is,  that,  as  to  the  property  1828. 
of  the  husband  not  disposed  of  by  the  wife,  the  term 
^'  relations  "  should  be  construed  as  next  of  kin ;  and  no 
notice  is  taken,  in  the  judgment,  of  the  house  in  Hatton 
Garden  bequeathed  to  Henry  Swindale.  But,  upon  re- 
ference to  the  registrar's  book,  it  appears  that  the  gift  to 
Henry  Swindale  was  established.  The  principle,  there* 
fore,  of  that  case  is,  that,  where  the  author  of  the  power 
uses  the  term  relations^  and  the  donee  does  not  exercise . 
the  power,  there  the  Court  will  adopt  the  statute  of 
distributions  as  a  convenient  rule  of  construction,  and 
will  give  the  property  to  the  next  of  kin ;  but  that  the 
done^  who  exercises  the  power,  has  a  right  of  selection 
among  the  relations  of  the  donor,  although  not  within 
the  degree  of  next  of  kin. 

I  cannot  find  that  the  doctrine  of  that  case  has  ever 
been  impeached  ;  on  the  contrary,  it  has  been  repeatedly 
acted  upon ;  and  the  same  rule  has  been  applied  with 
respect  to  personal  estate,  where  the  vfoti family  has 
been  used  in  the  place  of  relations. 

In  addition  to  the  cases  which  have  been  cited  in  the 
aigumeht,  I  refer  to  the  case  of  Mahon  v.  Savage,  {a) 
In  the  case  of  M^Leroth  v.  Bacon^  Lord  Alvanley^  pro- 
ceeding upon  the  special  words  of  the  will,  considered 
a  husband  as  one  of  the  family  of  the  wife ;  and,  in 
Atlcyns  v.  Wright^  Lord  Eldon  held,  that,  as  to  real 
estate,  a  direction  to  the  donee  to  devise  the  property 
to  the  family  of  the  donor,  created  a  trust  for  the  donor's 
heir  bs  persona  designata.  But  the  cases  do  not  break 
in  npon  the  general  rule,  as  I  have  stated  it,  with  regard 
to  personal  estate:  and  I  declare^  therefore,  that  John 
Grant  is  entitled  to  the  leasehold  dwelling-house  of  the 
testator,  according  to  the  terms  and  conditions  of  the 
will  of  the  donee  of  the  power. 

(a)  I  Sdi. i  Lef.  \\\. 


i« 
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Rolls. 

Feb.  15. 19. 
Mar^  17. 

An  infant  can- 
not sustain  a 
suit  for  the 
specific  per- 
formance of  a 
contract,  be- 
cause the  re- 
medy is  not 
mutuaL 


FLIGHT  V.  HOLLAND. 

^HE  bill  was  filed  by  the  Plaintiff,  as  an  adult,  for  the 
specific  performance  of  a  contract.  After  the  suit 
was  ready  for  hearing,  the  Defendant,  having  discovered 
that  the  Plaintiff  was,  at  the  time  of  the  filing  of  the  bill, 
and  still  continued,  an  infant,  moved  the  Court,  that  the 
bill  might  be  dismissed  with  costs  to  be  paid  by  the 
Plaintiff's  solicitor.  Upon  that  occasion  the  Vice-Chan- 
cellor made  an  order,  that  the  Plaintiff  should  be  at 
liberty  to  amend  his  bill,  by  inserting  a  next  friend  for 
the  Plaintiff;  and  the  bill  was  amended  accordingly. 

Upon  the  opening  of  the  case,  a  preliminai*y  ob- 
jection was  taken,  that  a  bill  on  the  part  of  an  infant 
for  the  specific  performance  of  a  contract  made  by  him 
could  not  be  sustained. 

Mr.  Bickersteth  and  Mr.  Koe,  in  support  of  the  ob- 
jection. 

There  is  no  instance  of  a  decree  for  specific  perform- 
ance at  the  suit  of  an  infant,  and  it  would  be  contrary 
to  the  principles  of  a  court  of  equity  to  entertain  such  a 
suit.  Courts  of  equity,  acting  merely  on  equitable  prin- 
ciple, will  not  lend  their  aid,  where  the  remedy  is  not 
mutual :  want  of  mutuality  has  always  been  deemed  a 
sufficient  ground  for  refusing  specific  performance  of  a 
contract.  Hamell  v.  George  (a),  Lanvrenson  v.  BtUler.  (i) 
It  is  clear  that  specific  performance  could  not  be  decreed 

against 


Ca)  1  Mad.  1. 


(b)  I  Sch.S^  I^f.l3, 
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against  an  infant,  Co.  LiL  2  5.;  and,  therefore,  it  will  not 
be  decreed  at  the  suit  of  an  infant.  Even  if  a  decree 
were  made  according  to  the  prayer  of  the  bill,  it  would 
be  impossible  for  the  Court  to  compel  the  Plaintiff  to 
execute  that  decree.  He  could  not  be  forced  to  pay 
the  purchase-money ;  and,  on  attaining  his  full  age,  he 
might  repudiate  the  contract  and  the  suit.  At  law,  an 
infimt  may  maintain  an  action  for  breach  of  a  contract, 
Warmck  v.  Bruce  (a) ;  but  he  has  no  remedy  in  equity. 


1828. 


Mr.  PepySj   Mr.  Morley^    and   Mr.  Stuart^   for  the 
Plamtiff. 

There  are  cases,  in  which  a  court  of  equity  will  decree 
specific  performance,  though  there  is  not  mutuality  of 
remedy.  If  a  husband,  seised  jure  uxorisj  were  to  con- 
tract for  the  sale  of  his  wife's  estate,  the  husband  and 
the  wife  could  enforce  the  contract  against  the  pur- 
chaser ;  yet,  if  the  purchaser  were  to  file  a  bill  against 
the  husband  and  wife  for  specific  performance,  and  the 
husband  were  to  swear  in  his  answer  that  the  wife  would 
not  consent,  a  court  of  equity  would  not  now  inter- 
fere: it  would  neither  decree  the  wife  to  join  in  the 
conveyance,  nor  would  it  order  the  husband  to  procure 
her  concurrence,  and  send  him  to  prison  till  that  con- 
currence was  obtained.  In  like  manner,  a  party,  who 
has  signed  an  agreement,  cannot  enforce  it  against  a 
party  who  has  not  signed  it;  and  yet  the  latter  may 
enforce  it  against  the  former.  Martin  v.  Mitchell  {b\ 
Hatton  v.  Gray  (c),  Coleman  v.  Upcot  (rf),  Buckhouse  v. 
Crossly  {e\  Omen  v.  Davies  (g),  Seton  y.Slade{A),  Western 
Y.  MusselL  (i)     The  observations,  made  by  Lord  Bedes* 

dale 


(a)  2M,i^S.  205. 

(6)  8  Jac.  4-  Walk.  426. 

(c)  2  CA.  Ca.  164. 

(rf)  5  Vin,  Air.  527.  pL  17. 


(e)  2  Eq.  Ca.  A6. 52.  pL  44. 
(g)  1  Vet.  sen.  82. 
(A)  7  Vet.  jun.  265. 
(t)  3  Vet.  4r  J^- IS7. 


soo 
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dale  in  Livairenson  v.  Butler  {a)  are  not  law.  Mutual!^ 
of  remedy,  therefore,  is  not  essential  to  entitle  one  party 
to  file  a  bill  for  spiecific  performance  against  another. 

In  Clayton  y«  Ashdomm  (&),  specific  performance  of  an 
agreement  made  by  an  infant  was  decreed.  In  Campbell 
V.  Leach  {c\  observations  are  made  which  amount  to 
this,  that  it  is  not  an  objection  to  a  bill  for  specific  per- 
formance tliat  the  party,  asking  the  aid  of  the  Court, 
could  not  have  been  compelled  to  perform  the  agree- 
ment ;  and  the  instance  of  a  contract  between  an  infant 
and  an  adult  is  referred  to  as  a  case,  in  which  the  one  is 
bound,  though  the  other  is  not.  In  Shannon  v.  Brad-' 
street  {d)y  one  of  the  objections  taken  by  the  defendant 
was,  that  there  was  not  mutuality  of  remedy ;  and,  the 
instance  of  a  contract  between  an  infant  and  an  adult 
being  mentioned.  Lord  Bedesdale  said  {e\  '^  That  case 
is  no  answer  to  the  difficulty  raise4»  it  is  the  peculiar 
privilege  of  infants,  for  their  protection,  that,  though 
they  are  not  bound,  yet  those  who  enter  into  contracts 
with  them  shall  be  bound,  if  it  be  prejudicial  to  the 
infant  to  rescind  the  contract."  The  Court  may  refer  it 
to  the  Master  to  inquire,  whether  it  is  for  the  benefit  of 
the  infant,  t^at  the  agreement  should  be  performed. 

Mr.  BicJcerstethj  in  reply. 

In  Clayton  v.  Ashdamn  the  infant  bad  attained  his  full 
age,  and  had  affirmed  the  contract,  before  the  bill  was 
filed.  ,  With  respect  to  cases  under  the  statute  of  frauds, 
if  the  party  who  has  not  signed  the  agreement  files  the 
bill,  he  gives  (he  Court  jurisdiction  to  bind  him  by  the 
agreement;  and  from  that  moment  there  is  mutuality  of 
remedy.   Martin  v.  Mitchell*  (g)   No  case  has  occurred-— 

at 

(a)  \Sck.ifL^.^Q,  (d)  I  Sch.4rLe/.S^. 

lb)  9nn.595.pLl.  (e)  1  Sch.  4r Lef. 58. 

(c)  Amb.  740.  ig)  2  Jac.  i  Walk.  427. 
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at  least  none  has  occurred  since  the  time  when  it  was  1828. 
settled  that  the  Court  will  not  decree  a  husband,  who 
has  contracted  for  the  sale  of  his  wife's  estate^  to  procure 
her  to  join  in  making  a  good  conveyance  —  in  which 
such  a  contract  has  been  enforced  against  the  pur- 
chaser. 


The  Master  of  the  Rolls.  MmAxt. 

No  case  of  a  bill  filed  by  an  infant  for  the  specific 
performance  of  a  contract  made  by  him  has  been  found 
in  the  books.  It  is  not  disputed,  that  it  is  a  general 
principle  of  courts  of  equity  to  interpose  only  where 
the  remedy  is  mutual.  /The  PlaintifTs  counsel  prin- 
cipally rely  upon  a  supposed  analogy  afibrded  by  cases 
under  the  statute  of  frauds,  where  the  plaintiff  may 
obtain  a  decree  for  specific  performance  of  a  contract 
signed  by  the  defendant,  although  not  signed  by  the 
plaintiff.  It  must  be  admitted  that  such  now  is  the 
settled  rule  of  the  Court,  although  seriously  questioned 
by  Lord  Redesdale  upon  the  ground  of  want  of  mutuality. 
But  these  cases  are  supported,  first,  because  the  statute 
of  frauds  only  requires  the  agreement  to  be  signed  by 
the  party  to  be  charged ;  and  next,  it  is  said  that  the 
plaintiff,  by  the  act  of  filing  the  bill,  has  made  the 
remedy  mutual.  Neither  of  these  reasons  apply  to  the 
case  of  an  infant.  The  act  of  filing  the  bill  by  his  next 
friend  cannot  bind  him ;/ ahd  my  opinion  therefore  Is, 
that  the  bill  must  be  dismissed  with  costs,  to  be  paid  by 
thts  next  friend. 


802  CASES  IN  CHANCERY. 

1828. 


Rolls. 

Feb.  19.  SMITH  V.  TOLCHER. 

At  a  general  T^HE  bill  was  filed  for  the  specific  performance  of  a 
rule,  .^^^**^  contract,  made  by  the  Defendant,  for  the  purchase 

to  be  sold  of  ^  mansion-house  and  lands,  which,  including  offices, 
^•'ht  torfi?^  garden,  and  pleasure  ground,  contained,  altogether,  about 

tiSie  is  to  be    nineteen  acres. 

be  considered 

so  material 

to  the  enjoy-        In  consequence  of  an  advertisement  describing  the 

land  that  a      premises  to  the  effect  above  stated,  the  agent  of  the 

purchaser  is  purchaser,  in  a  letter  to  the  airent  of  the  vendor,  dated 
not  compelled    ,      ^^ ,      ^     ^  ,  •  • 

to  complete      "le  27th  of  August  1825,   proposed  to  purchase  the 

his  contract  property  for  the  sum  of  63002.  These  proposals  the 
pensadon,  if  a  agent  of  the  vendor,  in  a  letter  dated  the  29th  of  August^ 

^^Tbc^nrnde*"  **^^P^»  ^^^  directions  were  given  to  prepare  a 
to  the  tithe;  formal  contract.  The  agent  of  the  vendor,  upon  a  sub« 
admiu  ofex-  8®<iuent  reference  to  the  title  deeds,  found  that  the  con- 
ception, where  veyance  to  the  vendor  included  the  great  tithes  of  the 
the  circum-  .     ^  j    i_    r      .  x-        j  ^i.-       • 

stances  mani-    nmeteen  acres ;  and,  he  having  mentioned  this  circum- 

ies^  that  the     stance  to  the  agent  of  the  purchaser,  who  was  to  draw  up 

rifnt  to  the  o  t. 

tiuie^d  not     the  formal  agreement  in  writing,  the  latter  introduced 

d  ^ment^  the  great  tithes  as  a  part  of  the  property  purchased, 
tiie  purchaser  The  insertion  of  the  great  tithes  either  was  not  observed 
the  contract     '^y  ^^®  agent  of  the  vendor,  or  was  not  objected  to  by  him, 

because  he  considered  them  of  no  value,  and  that  the 
vendor  meant  to  sell  all  that  was  included  in  his  own 
purchase;  andanagreement,dated the  10thor4S6p^^97i&^ 
1825,  and  including  the  great  tithes,  was  sent  to  and 
signed  by  the  vendor  and  purchaser. 

No  mention  of  tithes  had  been  made,  either  in  the 
advertisement,  or  in  the  correspondence  between  the 

agents, 


CASES  IN  CHANCERY. 

I 

agents,  in  which  the  price  and  conditions  of  the  agree- 
ment had  been  fixed ;  nor  was  any  addition  made  to  the 
price,  in  consequence  of  the  tithes  being  included  in  the 
formal  contract. 


Upon  investigating  the  title  to  the  great  tithes,  it 
appeared  that  the  legal  estate  of  one  moiety  of  those 
tithes  was  vested  in  an  infant ;  and  on  that  ground  the 
purchaser  objected  to  complete  the  purchase.  About 
twelve  acres,  out  of  the  nineteen  which  were  the  subject 
of  the  purchase,  were  occupied  by  the  mansion-house 
and  offices,  the  garden,  and  pleasure  grounds ;  and  the 
remaining  seven  acres,  which  adjoined,  were  in  pasture; 
and,  consequently,  there  was  little  probability,  that  any 
great  tithes  could  ever  arise  on  the  property.  In  a 
letter  written  by  the  solicitor  of  the  purchaser,  he 
admitted  that  the  purchaser  had  changed  his  mind  with 
respect  to  the  purchase,  and  for  that  reason  took  the 
objection  as  to  the  great  tithes. 

The  vendor,  before  the  suit  and  in  his  bill,  offered 
to  make  compensation  for  the  value  of  the  great  tithes. 

On  the  part  of  the  Defendant  the  case  was  rested,  at 
the  hearing,  upon  the  ground,  that  it  was  now  the 
settled  rule  of  the  Court,  that  tithes  were  not  the  subject 
of  compensation. 


Mr.  Home  and  Mr.  Parry y  for  the  Plaintiff. 

TKa  nature  of  the  property,  the  history  of  the  agree- 
ment, the  conduct  uf  die  puittcs,  shew  that  the  great 
tithes  are  not  essential  to  the  enjoyment  of  the  property 
which  was  the  real  subject  of  the  contract.  Here  the 
land  is  laid  out  in  pleasure-grounds,  and  is  a  mere 
appendage  to  the  mansion-house.     To  break  it  up  so  as 

to 
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1828.  to  make  it  productive  of  great  tithes,  wotild  lessen  tte 
value  of  the  property.  Tolcher  bought  the  premises  as 
a  place  of  residence ;  and  his  objection  is,  that  he  finds 
he  might  be  exposed  to  a  small  possible  inconvenience, 
if  he  were  to  convert  the  property  to  a  purpose  totally 
inconsistent  with  that  for  which  he  bought  it,  and  were 
to  deal  with  it  in  a  way  which  would  destroy  its  value. 
The  substance  of  the  contract  is  to  be  found  in  the 
setters  of  the  27th  and  29th  of  August^  in  which  the  price 
is  fixed  at  63002.  Neither  in  these  letters,  nor  in  any 
atep  of  the  negotiation,  did  the  parties  consid^  them- 
selves to  be  selling  and  buying  great  tithes;  and  when 
the  tithes  were  included  in  the  formal  contract,  no 
addition  was  made  to  the  price  which  had  been  pre- 
viously  fixed,  without  reference  to  them.  If  they  had 
been  considered  to  be  of  any  value  or  importance,  some 
addition  to  the  price  would  have  been  made,  or,^at  least, 
would  have  been  asked.  Under  these  circumstances, 
they  are  a  fit  subject  for  compensation. 

Mr.  Pepys  and  Mr.  Swansfon^  for  the  Defendant. 

The  agreement,  of  which  the  bill  seeks  to  enforce  per- 
formance, is  not  an  agreement  contained  or  supposed  to 
be  contained  in  the  letters  of  the  agents,  but  is  to  be 
found  in  the  formal  contract  of  the  10th  of  September^ 
which  expressly  includes  the  great  tithes.  When  a  man 
buys  an  estate  and  the  tithes  of  it,  the  law  presumes 
that  he  would  not  have  bought  the  estate  without  the 
tithes ;  the  taking  of  tithes  being  an  interruption  of  ^^n- 
joyment,  and  an  annoyance,  which  evt*ry  one  is  anxious 
to  avoid.  He  who  sells  an  estate  and  the  tithes  of  it,  is 
bound  to  make  a  title  both  to  the  land  and  to  the  tithes  i 
and  if  he  cannot  make  a  title  to  the  tithes,  a  court  of 
equity  will  not  compel  the  purchaser  to  take  the  land, 

and 
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tnd  be  satisfied  with  a  compensation  for  the  tithes.     ^  1828. 
Sinks  V.  Lord  Bokeby  (a),  Ker  v.  Cldbery.  (&) 

7*Ae  Master  of  the  Rolls. 

The  role  of  equity  is,  that,  if  a  good  title  cannot  be 
made  to  a  pait  of  the  property  agreed  to  be  sold,  and 
that  part  is  material  to  the  enjoyment  of  the  remaining 
pu%  as  to  which  a  good  title  can  be  made,  a  purchaser 
shall  not  be  compelled  to  take  such  remaining  part  with 
a  compensation  for  the  rest ;  it  being  reasonable  to  infer^ 
that  the  purchaser  would  not  have  entered  into  the  con* 
tract,  if  it  had  not  included  that  material  part.  In  op« 
position  to  prior  authority  the  other  way,  it  nlay  be 
said  to  be  now  settled,  that  a  man,  who  agrees  to  pun* 
chase  a  landed  estate  which  is  described  to  be  tithe  free^ 
shall  not  be  compelled  to  complete  his  purchase^  if  it 
turn  out  that  the  land  is  subject  to  tithe;  it  being  con- 
sidered as  a  general  rule,  that  the  right  to  the  tithe  is 
so  material  to  the  enjoyment  of  the  land,  as  to  have 
fermed  the  inducement  to  the  purchase.  The  good 
sense  of  this  general  rule  is  not  to  be  disputed. '  But 
there  may  be  cases  of  obvious  exception  to  this  general 
role;  and  such  a  case  actually  occurred  in  Binks  v.  Lord 
Bokeby^  before  Lord  Eldon,  who  is  to  be  regarded  as  the 
author  of  the  rule.  A  considerable  landed  estate  was 
contracted  to  be  sold  tithe  free,  and  a  good  tide  was 
shown  to  all  the  tithe,  except  as  to  a  very  few  acres ; 
and  Lord  Eldon  held,  that  the  right  to  the  tithe  of  these 
few  acres  could  not  be  considered  so  material  to  the 
enjoyment  of  the  rest  of  the  estate,  as  to  have  formed 
the  inducement  to  the  purchaser  to  enter  into  the  con- 
tract ;  and  he  compelled  the  purchaser  to  complete  his 
contract,  with  a  compensation  for  the  value  of  those 
tithes,  as  to  which  the  dtle  was  defective. 

To 

(a)  9  SwofuL  8S2.  (5)  Svgden*t  Law  of  Fcndors^  S59. 
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18S8.  To  apply  Lord  Mdoiits  principle  to  the  present  case. 

Here  the  purchaser,  by  his  agent,  actually  contracted  to 
purchase  the  property  at  the  agreed  price,  without  the 
tithes;  and  the  tithes  were  afterwards  added  to  the 
written  agreement  by  his  solicitor,  who  prepared  it, 
without  any  further  trea^  on  the  subject,  and  without 
any  increase  of  the  price.  The  right  to  the  tithe  could 
not  possibly,  therefore,  be  the  inducement  of  the  pur* 
chaser  to  enter  into  the  contract  The  tithes  could 
have  been  omitted,  by  the  vendor  or  his  agent,  in  the 
description  originally  given  of  the  property,  and  after- 
wards adinitted  into  the  agreement,  only  because  they 
were  substantially  of  no  value;  and  it  is  not  easy  to  see 
bow  they  can  be  of  the  value  of  the  smallest  piece  of 
coin,  since^  as  an  appendage  to  the  enjojrment  of  the 
mansion-house^  there  is  no  probabili^  that  the  seven 
acres  will  ever  be  productive  of  great  tithes.  Upon  die 
whole,  the  purchaser  cannot  be  permitted  to  esc^>e  from 
his  contract  upon  thb  pretence;  but,  the  vendor  having 
submitted  to  make  him  compensation  for  the  value  of 
the  great  tithe,  let  the  Master  ascertain  that  value^  and 
let.it  be  deducted  from  the  purchase  money. 

Decree  with  costi» 
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1828. 


Rolls. 
Ex  parte  LAKIN,  Feb.  is. 

In  the  Matter  of  LAKIN. 

THIS  was  a  petition,  without  bill,  by  two  infants,  to  The  Court 
•  .  ^  11        J  will  make  an 

have  maintenance  allowecL  or^  foi.  gp. 

pointing  a 

--1  .i.**  ««       guardian  and 

From  the  statements  m  the  petition,  it  appeared  that  allowing 

the  in&nts  were  entitled,  under  three  different  wills,  to  naaintenwic^ 

.    .  '  '        upon  petition 

property,  consisting  of  money  lent  on  mortgage,  stock  without  bill, 

in  the  public  funds,  a  leasehold  house,  shares  in  the  j^^>7i^ome 

Birmingham  Canal,  &c.,  which  yielded  in  the  whole  an  does  not  ex- 

aggregate  income  of  from  450/.  to  5002.  a  year ;  so  that  „g„^ 

eadi  of  the  infants  had  an  annual  sum  of  more  than 

SOCtf.  applicable  to  his  maintenance.     The  father  was 

alive^  ,but  was  alleged  not  to  be  of  ability  to  maintain 

hm  children. 


Hie  question  was,  whether,  where  the  income  was 
of  that  amount,  the  Court  would  make  the  order  unlesss 
a  bill  were  filed  ? 

Mr.  Laoatj  for  the  petition,  referred  to  the  case  of 
Ex  parte  Myerscough  (a),  where  the  Court  had  made  the 
order,  the  infant's  income  being  200/. 

The  Master  of  the  Rolls, 

After  observing  that  there  should  be  some  precise 
limit  as  to  such  applications,  and  that  he  could  find 
none^   made  the  order  as  prayed;   and  he  observed, 

that, 

(a)  lJac.4r  Walk.  151. 
X  2 
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1828. 


JEx  parte 
Lakin. 


thai,  unless  the  rule  was  otherwise  fixed  by  the  Lord 
Chancellor,  he  should  entertain  such  petitions,  where 
the  income  did  not  exceed  300/.  a  yean  * 

The 


18S4. 
•Time  85. 

Maintenance 
will  not  be 
allowed,  with- 
out a  bill  filed, 
to  an  infant 
entitled  to  real 
estate,  which 
18  of  a  yearly 
▼alue  exceed- 
ing 100^ 


*  In  the  Matter  of  Sir  WILLIAM  MOLESWORTH. 


This  was  the  petition  of 
an  infant,  and  of  his  mother, 
who  was  his  testamentary 
guardian,  for  a  reference  to 
approve  of  a  proper  allow- 
ance for  his  maintenance  and 
education.  The  infant  was 
entitled  to  real  estates  of 
large  annual  value ;  and  there 
was  no  suit  depending  in 
court. 

Mr.  Temple,  for  the  pe- 
tition. 

It  was  formerly  supposed 
that  maintenance  would  not 
be  allowed  upon  petition, 
unless  the  real  estate  of  the 
infant  was  very  inconsider- 
able. That  notion  is  now  ex- 
ploded ;  and  the  case  of  Ex 
parte  Myerscough  {a)  esta- 
blished the  rule,  that,  where 
there  was  simply  a  question 
as  to  the  amount  of  mainte- 
nance, and  a  clear  fund  ex- 
isted, out  of  which  it  could  be 
allowed,  without  entering  into 
any  accounts,  the  reference 
would  be  ordered  upon  pe- 


tition, whatever  might  be  the 
amount  of  the  infant's  for- 
tune. Here,  there  is  a  clear 
annual  revenue,  which  the 
guardian  is  receiving ;  and  a 
suit  will  serve  no  useful  pur- 
pose. 

Lord  GiFFORD,  Master 
of  the  Rolls. 

This  subject  having  been 
brought  more  than  once 
\inder  my  consideration,  I 
have  conferred  with  the  Lord 
Chancellor  upon  it ;  and  the 
result  of  that  communication 
authorizes  me  in  saying,  that, 
according  to  the  present  law 
of  the  Court,  maintenance 
will  not  be  allowed,  without 
a  bill  filedy  to  an  infant  en- 
titled to  real  estate,  except 
in  cases  where  the  property 
is  very  small.  A  pedtton 
alone  has  been  held  suffi- 
cient, when  the  estate  did 
not  exceed  100/.  per  annum : 
but  doubts  may  well  be  enter- 
tained, whether,  even  in  that 
relaxation  of  the  practicei 

the 


(a)  1  Jac,^  Walk,  151.  where  the  principal  cases  on  this  subject 
are  cited. 
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The  order  was  fiiade,  directing  the  Master  to  inquire 
whether  the  father  was  of  ability  to  maintain  the  peti- 
tioners ;  and  if  he  were  found  not  to  be  of  ability,  then 
to  approve  of  a  proper  allowance  for  their  maintenance. 

Reg.  Lib.  1827.  B.561. 


1828. 

JBx  parte 
Lakin. 


the  Court  did  not  go  farther 
than  it  ought  to  have  done, 
where  real  estate  was  con- 
cemed ;  and  I  will  not  carry 
the  relaxation  to  a  greater 
length.    Where  the  estate  is 


of  more  value  than  100/.  a 
year,  I  will  not  upon  petition 
make  an  order  of  reference 
to  approve  of  a  proper  mainr 
tenance,  but  will  put  the 
parties  to  file  a  bill. 


SCAIFE  i;.  SCAIFE. 

TN  this  case  the  testator  had  made  several  wills,  which 
'^  purported  to  dispose  of  his  real  estate.  The  last  of 
these  instruments  was  dated  in  March  1824,  and  by  it 
Bobert  Scaife  was  appointed  sole  executor.  After  the 
death  of  the  testator,  Bobert  Scaife^  who  was  his  heir  at 
kw  and  customary  heir,  renounced  probate  of  the  will, 
and  filed  a  bill,  putting  the  validity  of  the  several  wills 
in  issue,  and  alleging  that  they  were  not  duly  executed 
and  attested,  and  that  the  testator,  at  the  time  of  making 
them,  was  not  of  sound  and  disposing  mind. 

The  bill  stated,  that,  among  other  property,  the 
devisor  was  entitled  to  certain  customary  freeholds, 
which  by  the  custom  of  the  manor  could  not  pass  by 
devise ;  that  the  devisor,  when  of  sound  mind,  had  con- 
veyed these  customary  freeholds  to  one  of  the  Defend- 
ants, upon  trust  to  convey  as  he,  the  testator,  should 
direct  by  his  will ;  and  it  prayed  that  the  trustee  might 
oonvey  the  customary  freeholds  to  the  Plainti£^  that 


Rolls. 
F^.  19. 
March  5. 

If  an  heir  at 
law,  alle^Dg 
insanity  m  a 
devisor,  file 
hb  bill  against 
the  devisee, 
and  he  fail  in 
the  issue  dc 
fjuami  vel  noHg 
he  shall  pay 
the  costs  of 
the  issue,  but 
not  the  costs 
of  the  suit, 
unless  he 
might  have 
asserted  his 
claim  by  eject- 
ment; and 
then  his  suit 
will  be  deem- 
ed vexatious, 
and  he  will  be 
ordered  to 
pay  the  costs 
of  it. 
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the  Plaintiff  might  be  quieted  in  bis  possession  of  the 
real  property  of  his  ancestor,  and  that  proper  issues 
might  be  directed  to  try  the  validity  of  the  wills. 

Administration,  pendente  lite^  with  the  will  made  in 
March  1824  annexed,  bad  been  granted  to  Thomas 
ScaifCf  the  second  son  of  the  testator;  and  Boberi  Scaiyi 
had  not  contested  the  validity  of  the  will,  in  the  eccle- 
siastical court. 

At  the  hearing,  the  Court  directed  an  issue  devisaoU 
vel  nony  which  was  found  against  the  Plaintiff;  and  now, 
upon  further  directions,  the  question  was  as  to  the  costs 
of  the  suit 


Mr.  Home  and  Mr.  Crompton^  for  the  Defendants, 
insisted  that  the  heir  ought  to  pay  the  costs  of  the  suit 
and  of  the  issue ;  and  they  cited  Johnson  v.  Gardiner,  (a) 

Mr.  Pemberton^  contra^  cited  Leacroft  v.  Majfnard{1))9 
Leman  v.  Alie  {c\  Shales  v:  Barrington  {d)^  and  referred 
to  the  various  other  cases  collected  in  Beames^s  Doctrine 
qfCosts,  94—98. 


Mortis. 


The  Master  of  the  Rolls. 

If  in  this  case  the  heir  could  have  asserted  his  claims 
by  ejectment,  then,  upon  the  authority  of  Webb  v. 
Claverden{e)f  and  subsequent  cases,  his  suit  must  have 
been  deemed  vexatious,  and  he  must  have  paid  the 
costs.  But,  the  circumstance  of  the  trust  of  the  cos* 
tomary  freehold  rendering  it  necessary  for  him  to  come 
into  equity,  let  his  bill  be  dismissed  without  costs.  The 
costs  of  the  issue  he  must  pay. 


(a)  1  Dick.  515. 
{b)  1  Ves.  jun.  279. 
(c)  Amb.  169. 


(rf)  1  P.  Wnu.  481. 
(e)  2  Atk,  424. 
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1828. 


HAYES  V.  HAYES.  ^^"^• 

Feb,  85.  86. 

rriHE  will,  upon  which  the  question  in  this  cause  arose,  A  limitation 
was  in  the  words  following :  —  **  It  is  the  most  sin-  ehild  for  li™ 
cere  and  unalterable  wish  of  I,  Anne  Thomas  Hayes^  (who  i«  "ot  good, 
is  the  writer  of  this,)  widow  of  the  late  Rev.  WiUiam  mainder  vests 

Hques^  minor  canon  of  St.  PavJ^s  cathedral,  who  died  *J  interest  at 

,    .  toe  same  time. 
OdcSer  the  20th,  1790,  and  left  me  seven  children,  viz.      A  testatrix, 

Wmatn,  bom  at  Lambeth,  February  24. 1775;  Ann,  bom  -^1^5^ 
Jidy  26.  1777 ;  Elizas  bom  May  18. 1780,  in  the  parish  that  certain 
of  Sf.  Gregory,  London  ;  Philip,  born  October  12.  1781,  Jenjain  in^the 
in  the  parish  of  St.  Gregory,  London ;   Sophia,  bom  three  per 
October  4.  1783,  in  the  parish  of  St.  Gregory,  London;  bequeathed    ' 

Caroline,  bom  November  26.  1785,   ih   the  parish  of  the  dividends 
'  f.  to  her  seven 

8L  Gregory,  London ;    Ann  Thurlooo,  bom  March  26.  children  for 

1787,  in  the  parish  of  St.  Gregory,  London,— I  repeat  ^^J^o,. 
diat  it  is  my  most  fervent  and  unalterable  wish,  that,  ship  amons 
after  my  decease,  my  above-named  seven  children  may  directed,  that, 
inherit  all  the  property  that  I  may  then  possess,  both  after  the  de- 
in  money  and  goods,  in  the  manner  as  I  shall  hereafter  them,  their 
describe :  by  the  blessing  of  my  heavenly  Father,  50002.  ^'^'Jd" 
stock,  which  I  have  inherited  by  the  death  of  my  late  ceed  to  the 
brother,  Mr.  John  Soaper,  and  which  is  in  the  3  per  Sbdr^de^aed 
cent,  consols,   for  every  good  and  substantial  reason,  parent,  and 
must  ever  remain  there  an  undivided  fund,  as  long  as  decease  of  the 

die  S  per  cent  consols  may  exist;  and  for  no  cause  or  »evcn  chil- 

-  1  .     .     1  t      dren*8  chiU 

consequence  whatsoever  must  the  principal    ever  t)e  dren,  thedi- 

diminished.     I  then  in  the  manner  following  bequeath  vidends  of  the 

KL  a. year  to  each  of  my  two  sons,  viz.  William  and  devoiyeinan- 

PhUip  Hayes  i  and  to  my  five  daughters,  22/.  a  year  to  ^^j^^"* 

each  of  them,  as  long  as  they  may  Eve;  and  in  case  of  heirs  of  the 

.t^  testatrix: 
^^^  Held,  that  aU 
the  gifts  were  void,  except  the  life  interests  given  to  the  seven  children. 
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1828.  ^  the  decease  of  any  one  of  my  above  seven  children^  thdr 
annui^  to  devolve  by  a  proper  division  among  the  rest 
of  the  surviving  children  oi  Anne  Thomas  Hayes ;  and 
in  case  of  marriage  of  any  one  of  my  children,  no  hus- 
band, wife,  or  child  bom  of  such  marriage  shall  claim 
any  right  or  title  of  inheritance  to  succeed  to  any 
annuity  after  the  decease  of  any  one  of  my  childreOy 
whilst  there  is  one  of  the  seven  children  of  I,  Anne 
Thomas  Hayes^  existing;  but  after  the  decease  oi  the 
whole  of  my  seven  children  takes  place,  then  shall  their 
children,  lawfully  begotten,  succeed  severally  to  the 
annuity  of  their  deceased  parent,  upon  their  producing 
a  legal  claim  to  it,  which  must  hereafter  be  assured  to 
them  by  a  proper  deed  or  settlement:  and,  after  the 
decease  of  my  seven  children's  children,  the  dividend 
arising  from  the  above  5000/.  shall  devolve  in  annuities 
upon  the  lawful  heirs  of  I,  Anne  Thomas  Hayes,  for  ever.^ 

At  the  time  of  the  testatrix's  death,  all  her  seven 
children  were  living ;  and  they  were  her  sole  next  of 
kin.  None  of  them  had  then  any  issue,  but  several 
grandchildren  were  afterwards  born. 

The  bill  was  filed  by  six  of  the  children  against  their 
brother  William  Hayes^  the  administrator  of  the  testatrix^ 
and  all  the  grandchildren  in  esse. 

The  question  in  the  cause  was,  whether  all  or  some 
of  the  interests,  given  after  the  estates  for  life  to  the 
seven  children,  were  not  void  as  too  remote. 

Mr.  Bjoots,  for  the  Plaintiffii. 

Either  the  will  is  void  for  uncertainty;  or  all  the  be- 
quests, beyond  the  gifts  for  life  to  the  children,  are  con- 
trary to  the  rules  and  policy  of  our  law.  The  purpose 
of  the  testatrix  seems  to  have  been,  to  create  an  infinite 

succession 
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succession  of  life  estates;  but  that  is  a  purpose  which       1828. 
she  cannot  be  permitted  to  carry  into  effect. 

Mr.  Lofnchj  for  William  Hayes^  one  of  the  sons  and 
the  administrator  of  the  testatrix. 

It  must  be  admitted,  that,  at  all  events,  the  ultimate 
gift  to  the  lawful  heirs  of  the  testatrix  is  too  remote ;  for 
it  is  a  gift  in  remainder  expectant  upon  the  death  of 
unborn  children,  and,  therefore,  not  necessarily  within 
the  compass  of  lives  in  being  and  twenty-one  years 
afterwards.  Jee  v.  Audley.  (a)  Then  the  most  favour- 
able construction,  which  can  be  put  on  the  prior  part  of 
the  will,  is  this :  each  of  the  seven  children  of  the  tes- 
tatrix takes  a  life  interest  in  an  aliquot  proportion  of  the 
dividends  of  the  stock,  with  survivorship  among  them, 
so  that  the  survivor  of  all  the  seven  shall  take  the  whole 
of  the  dividends,  during  his  or  her  life :  on  the  death  of  the 
survivor,  the  share  of  each  of  them  goes  to  his  or  her 
children,  if  there  be  such  children,  for  their  lives :  the 
children  of  the  children  were  not  intended  to  take 
more  than  a  life  interest,  for  the  testatrix  gives  the 
fund  to  others  after  their  decease,  and  there  are  no 
words  to  carry  over  the  share  of  the  children  of  one 
child,  at  their  deaths,  to  the  surviving  children  of  any 
other  child :  therefore,  upon  the  death  of  the  children 
of  the  testatrix,  the  shares  of  such  of  them,  as  have  no 
children  then  living,  go  to  those  who  are  now  the  next 
of  kin  of  the  testatrix ;  and  the  shares  of  such  of  them, 
as  have  children  then  living,  go  to  the  same  next  of  kin 
at  the  death  of  those  children.  • 

Mr.  ForManque^  for  the  grandchildren. 

The  gift  to  the  grandchildren  is  contained  in  the 
direction  ^*  that  they  are  to  succeed  severally  to  the 

annuity 

(a)  iCox^Z^^. 
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1828.  annuity  of  their  deceased  parent  upon  their  producing  a 
legal  claim  to  it,  which  must  hereafter  be  assured  to 
them  by  a  proper  deed  of  settlement''  Stock  in  the 
S  per  cent  consols  is  properly  described  as  an  annuity ; 
and  the  words  are  sufficient  to  pass  the  absolute  intetest 
The  gift  over  is  clearly  void,  and  cannot  operate  to  cut 
down  the  prior  bequest  The  validity  of  a  devise  to 
persons  in  esse  for  their  lives,  and,  after  their  deaths,  to 
their  children,  whether  bom  or  not  born  at  the  testator^s 
death,  cannot  be  questioned. 

Even  if  the  words  are  considered  as  giving  only  a  life 
interest  to  the  grand-children,  the  bequest  will  be  valid, 
to  that  extent  A  gift  for  life  to  the  unborn  child  of  a 
person  in  esse  is  good;  and  there  is  no  authority  for 
holding  such  a  gift  to  be  void.  Its  validity  cannot  de» 
pend  on  the  mode,  in  which  the  ultimate  interest  in  die 
fimd  is  disposed  of. 


April  %4i,         I'h®  <^Ase  was  again  argued. 

ft 

Mr.  Fonblanque  contended,  that  the  gift  for  life  to 
unborn  persons  was  not  vitiated  by  the  invalidity  of  the 
subsequent  contingent  limitation;  and  that  the  only^ 
efiect  of  the  remoteness  of  that  limitation  was,  that, 
immediately  on  the  death  of  the  testator,  the  ultimate 
interest  devolved  to  his  next  of  kin,  subject  to  vested 
life  interests  in  his  children,  and  contingent  life 
estates  to  unborn  grandchildren.  He  cited  a  passage 
from  Feam,  where  that  author,  after  referring  to 
Manning's  case  (a),  and  Lampefs  case(i),  says(c), 
^^  In  both  the  above  cases,  the  devise  over  was  to  a 
person  in  esse^  and  ascertained*.   But  the   principle^ 

upon 
(€)  8  Rep.  85.  (&}  10  lUp.  46.  (c)  Page  405. 
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«pon  which  the  decbions  proceeded,  had  no  relation  at        1828. 

all  to  that  circumstance;  and,   therefore,  we  find  the 

aaibe  doctrine  holds  in  cases  where  the  ulterior  devisee 

k  not  in  esse,  or  not  ascertained.    Thus,  where  a  termor 

fiit  years  (a)  devised  the  term  to  his  wife  for  eighteen 

yean,  and  after  to  his  eldest  son  for  life,  and  after  to 

the  eldest  issue  male  of  that  son  for  life ;  though  the 

aoti  bad  not  any  issue  male  at  the  time  of  the  devise  and 

death  of  the  testator;  yet  it  was  held,  that,  if  he  had  had 

issue  male  at  his  death,  such  issue  male  should  have  had 

it  as  an  executory  devise ;  for  that  notwithstanding  its 

bdng  a  contingency  upon  a  contingency,  and  the  issue 

not  being  in  esse  at  the  time  of  the  devise,  yet,  inasmuch 

as  it  is  limited  to  the  son  but  for  life,  it  is  good.'' 

The  Master  of  the  Rolls. 

The  purpose  of  the  will  is  to  give  the  dividends  of  the 
5000/.  stock  in  stated  proportions  amongst  the  seven 
children  for  their  respective  lives,  with  benefit  of  sur- 
vivorship between  them,  and,  after  the  death  of  the  sur- 
vivor of  the  seven  children,  then  to  give  the  annuity 
originally  intended  for  each  ^  of  the  seven  children, 
equally  between  their  respective  children  for  their  re- 
spective lives,  with  like  benefit  of  survivorship  between 
them ;  and,  after  the  death  of  the  survivor  of  the  chil- 
dren of  the  seven  children,  then  the  dividends  of  the 
5000/  stock  are  to  devolve  in  annuities  upon  the  lawful 
heirs  of  the  testatrix  for  ever.  When  this  latter  limit- 
ation is  considered  with  reference  to  the  beginning  of 
the  will,  where  it  is  said,  ^^  that  the  5000/.  stock  must, 
for  every  good  and  substantial  reason,  ever  remain  there, 
an  undivided  fimd,  so  long  as  the  S  per  cent  consols 
may  exist,"  it  may  be  inferred,  that  the  testatrix's  inten- 
tion was,  that  the  persons,  whom  she  meant  to  describe 

(a)  Cotton  V.  Heathy  1  Roll.  Ab.  612.     1  Eq.  Ab.  191. 


516 


CASES  IN  CHANCERY, 


1828. 


as  her  lawful  heirs  at  the  death  of  the  survivor  of  her 
grandchildren,  were  to  enjoy,  not  the  capital  of  the 
stock,  but  the  dividends  only,  which,  after  their  deathsy 
were  to  descend  to  other  persons  then  answering  tbe 
same  description.  At  all  events  it  is  plain,  that  the 
persons  she  meant  to  describe  were  not  those  who  would 
answer  the  description  at  her  own  death,  but  were  those 
who  would  answer  the  description  at  the  death  of  her 
surviving  grandchild. 

The  true  effect  of  this  will  is,  therefore,  a  limitation 
to  the  seven  children  for  life,  with  remainder  to  their 
children,  whether  bom  or  unborn  at  the  death  of  the 
testatrix,  for  their  lives,  with  a  contingent  remainder 
over  to  persons  who  shall  answer  a  particular  descrip- 
tion at  the  death  of  the  surviving  grandchild.  This  is 
plainly  too  remote.  You  cannot  limit  to  an  unborn 
person  for  life,  unless  the  remainder  vests  in  interest  at 
the  same  time.  The  gift  to  the  children  of  the  children 
is  therefore  void,  and  the  seven  children,  who  take  life 
interests  under  the  will,  being  the  next  of  kin,  are  en- 
titled to  the  remainder  as  undisposed  of.  * 

The 


*  In  Lord  Deerhurtt  y.  The 
Duke  of  Si.  AlbanCt  (a),  which 
arose  upon  a  bequest  of  chattels 
to  trustees,  upon  trust,  after  the 
decease  of  the  survivor  of  the 
testator's  wife  and  son,  for  such 
person  as  should  from  time  to 
time  be  Lord  Vere^  Sir  John 
Leach,  Vice-Chancellor,  said  (6% 
**  The  son  and  grandson  of  the 
testator  were  living  at  his  death, 
and  were  both,  therefore,  limited 
to  the  use  and  enjoyment  only; 
but  the  child,  who  succeeded  the 


grandson  as  Lord  Fere  and 
Duke  of  St,  AlbatCsy  was  not  liv- 
ing at  the  death  of  the  testator, 
and  could  not,  therefore,  by 
the  rules  of  law  and  equity  be 
limited  to  the  use  and  enjoy- 
ment only." 

In  the  argument  in  that  causey 
the  rule  contended  for  on  behalf 
of  some  of  the  defendants  was  the 
following  (c),  '*  You  may  give  to  a 
person  unborn  an  estate  for  life, 
but  you  cannot  engraft  a  suc- 
cession on  that  life  estate;  nor 

give 


(a)  5  Mad.  2 JS. 


(6)  5  Mad.  278. 


(c)  5  Mad.  369. 
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The  decree  was  as  follows :  —  ^^  His  Honor  doth  de- 
clare, that  all  the  gifts  of  the  5000/.  stock  by  the  will  of 
Anne  Thomas  Hayes  the  testatrix,  subject  to  the  life  in- 
terests of  her  children,  are  void ;  and  doth  declare  that 
the  Plaintiffi(  Philip  Hayesy  &c.  and  the  Defendant  the 
Rev.  WiUiam  Hayes^  the  seven  children,  and  only  next 
of  kin  of  the  said  Ann  Thomas  Hayes^  are  entitled  to  the 
said  5000L  stock/'  &c. 


giye  to  two  generations  of  un- 
born persons  in  succession." 
The  counsel  on  the  other  side 
teem  to  have  admitted,  that,  if 
there  be  a  gift  tp  an  unborn 
son  for  life,  with  subsequent 
limitations  over,  the  gift  for  life 
may  be  good,  though  the  sub- 
sequent limitations  are  too  re- 
mote. See  Mr.  Sugden*s  reply, 
5  Mad.  273. 

In  Beard y,  WettcoU(a\  there 
was  a  demise  to  John  James 
Beard  for  ninety-nine  years,  if  he 
should  so  long  live,  remainder  to 
his  first  son  for  ninety-nine  years, 
if  he  should  so  long  live,  with 

(a)  5  Taunt,  393.  and  5  ^.  ^ 
J.  801. 
(A)  1  P.  Wm.  332. 


remainders  over  to  other  unborn 
persons :  John  James  Beard  had 
no  child  at  the  testator's  death : 
and  it  was  held  both  by  the  Com- 
mon Pleas  and  the  King's  Bench, 
that  the  limitation  of  an  estate 
for  ninety-nine  years  to  the  first 
son  of  John  James  Beard,  de- 
terminable with  his  life,  was 
valid,  but  that  the  subsequent 
limitations  were  too  remote. 

See  also  Hvmbersiond  v.  JTwn- 
herstond{fi\  Somermlle  v.  Leih* 
bridge  (c),  Eobinson  v.  Hard' 
castle  {d),  and  Sitgden*s  edition 
of  Gilbert  on  Uses  and  Trusts, 
p.  268. 

(c)  6T.R.  215. 
id)  2T.R.7SI. 
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Rolls.  NEEDHAM  V.  SMITH. 

Fe6.  S6. 
March  IJ,  14* 

By  covenant  IVT^*  JOHN  NEEDHAM^  upon  his  maariage  with 
ilrttlemwit!^  *  second  wife,  settled  a  freehold  estate,  part  of  his 

the  husband  property,  to  the  use  of  himself  for  life;  with  remainder 
5"  bJ"hS^  to  the  intent  that  his  wife,  if  she  survived  him,  might 
last  will  or  receive  an  annuity  of  60/.  during  her  lite;  with  re* 
bis  children  in  ni&inder  to  all  his  children,  whether  by  his  first  wife  or 

eqiul  shares     by  }^  then  intended  wife,  as  tenants  in  common  in  fee. 

all  his  real       _L  ,  .      ^     ,        i      ^  n      • 

estates,  other  The  settlement  contamed  also  the  fouowmg  covenant : 

than  a  settled  a  ^^j  ^he  said  John  Needhavu  in  consideration  of  the 
estate,  and  .-,  .  ../••* 

personal  pro-  said  marriage,  and  for  other  the  considerations  aforesaidi 

^at^the  CO- '  ^^^  himself,  his  heirs,  executors,  and  administrators,  doth 
venant  bound  hereby  further  covenant,  promise,  grant,  and  agree,  to 
e^te^  h^  A^^  ^^^  ^^  ^^^  Charles  Dodsworth  and  James  Batierj 

should  die  their  heirs,  executors,  and  administrators,  that,  in  case 
seised  of;  «         .      . 

That  the      the  said  intended  marriage  shall  take  effect,  and  there 

ho^^d"h  ^^^^^  ^  ^°y  ^^**^®  ^^  ^^^^  marriage,  then  and  in  such 
of  the  settled   case  he,  the  said  John  Needham^  shall  and  will,  by  his 

S^husband  ^^^  ^^^  ^^^  testament  or  otherwise,  give,  devise,  and 

became  en-  bequeath  all  other  his  real  estates,  and  abo  all  his  per* 

devise  from  a  sonal  estate  and  effects,  whatsoever  and  wheresoever, 

S*!!!?'  ^h*°  ^^^  *"*^  amongst  all  and  every  the  children  of  his  body, 

lifetime  $  whether  bom  of  die  body  of  his  late  wife  Hester^  or  to 

That  chil-    jjg  }yoni  of  the  body  of  the  said  Anne  Burton  his  in- 
dren  living  at  •'  ^  ^ 

the  death  of  tended  wife,  and  their  heirs,  executors,  and  admini- 
were  alone       strators  respectively,  according  to  the  nature  or  quality 

entitled  to  the  of  such  his  estates,  share  and  share  alike,  as  tenants  in 
benefit  of  the  i^         ..^^         ^  ^         i_^ 

covenant.        common  and  not  as  joint  tenants,  except  such  part  or 

parts  thereof  as  he  may  hereafter  give,  devise,  or  be- 
queath unto,  or  to  the  use  of  the  said  Anne  Burton** 

At 
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At  the  date  of  the  settlement  foar  children  of  the  first       1828, 
siarriage  were  living:  and»  by  the  second  wife,  Mr.    ^J^JdhIm 
Needham  had  six  children.  v* 

SiCITH. 

Some  time  after  his  second  marriage,  Mr.  Needham 
entered  into  a  contract  to  seH  to  John  Kirkman  free- 
liold  property,  to  a  part  of  which  he  was  entitled  at  the 
tioie  of  the  settlement,  and  other  part  of  which  he  had 
fobsequently  acquired.  The  purchaser  objecting  to  the 
title,  on  the  ground  of  the  covenant  in  the  settlement, 
Mn  Needham  filed  his  bill  in  the  Court  of  Chancery  for 
a  specific  performance  of  the  contract*  On  the  hearing 
of  that  cause,  the  Vice-Chancellor  sent  a  case  to  the  Court 
of  King's  Bench :  and  in  that  case,  which  stated  that 
there  were  children  both  of  the  first  and  of  the  second 
marriage  then  living,  the  question  for  the  opinion  of  the 
Court  was,  ^^  Whether,  in  case  John  Needham  should 
depart  this  life,  leaving  such  children  as  aforesaid, 
without  having  procured  a  re-conveyance  of  the  lands 
and  tithes  so  sold  and  conveyed  to  John  Kirkman^  so 
that  he  should  be  unable,  by  his  last  will  or  otherwise, 
to  give,  devise,  or  bequeath  the  same  to  and  amongst 
his  children,  he  would  be  guilty  of  a  breach  of  the 
covenant  entered  into  by  him  in  his  sud  setdement,  to 
give,  devise,  and  bequeath,  by  his  last  will  or  otherwise, 
all  other  his  real  estate  as  therein  mentioned.'* 

Upon  this  case^  which  is  reported  under  the  name  of 
Needham  v.  Kirkman  (a),  the  Judges  certified,  that,  in 
the  event  mentioned,  Mr.  Needham  would  not  be  guilty 
of  a  breach  of  the  covenant. 

Boberij  the  eldest  of  the  sons  of  Mr.  Needham  by  his 
first  marriage,  having  died  intestate  in  his  fiither's  life- 
time, 

(a)  5Bam.S^Ald.$Zl. 
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1B28.  time)  his  expectant  share  of  the  setded  estate  descended 
to  his  next  brother,  Edwardj  who  afterwards  died  also 
in  his  father's  lifetime,  having  devised  the  share  so 
descended  to  him,  as  well  as  his  own  original  expectant 
share,  to  his  father  in  fee. 

Elizabeth,  a  daughter  of  the  first  marriage,  married, 
and  died  in  her  fiither's  lifetime,  leaving  an  infimt  son* 

TAr.Needham  survived  his  second  wife;  and  by  his 
will  devised  the  two  shares  of  the  settled  estate,  which 
had  been  devised  to  him  by  his  deceased  son  Edxatrd,  to 
a  trustee  upon  certain  trusts,  under  which  none  of  his 
children,  except  one,  took  any  benefit.  At  his  death, 
there  were  five  children  of  tlie.  second  marriage  aliv^ 
and  one  child  of  the  first  marriage. 

The  bill  was  filed  by  the  surviving  children  of  the 
second  marriage,  to  have  the  benefit  of  the  covenant 
with  respect  to  these  two  shares  of  the  setded  estate. 

There  were  two  questions  in  the  cause : 

First,  Whether  the  devise  of  the  two  shares  of  the 
settled  estate,  which  the  father  derived  from  his  son, 
was  a  breach  of  the  covenant  in  the  setdement  s 

Secondly,  Whedier  the  covenant  was  to  operate  ibr 
the  benefit  only  of  children  who  were  alive  at  die  death 
of  the  father,  or  also  of  the  representatives  of  children 
who  died  in  his  lifetime. 

Mr.  Preston  and  Mr.  Temple^  for  the  Plaintifis. 

In  Needham  v.  Kirkman{a\   the   Court  of  King^s 
Bench  decided,  that  this  covenant  did  not  bind  the  pro- 
perty 
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perty  which  the  settlor  had  at  tlie  date  of  the  deed,  or  1828. 
property  which  he  acquired  subsequently.  That  de« 
cision  must  have  proceeded  on  the  principle,  that  the 
covenant  bound  only  the  lands  of  which  he  should  die 
seised :  and  unless  it  bound  them,  it  could  have  no 
operation.  The  covenant,  therefore,  extended  to  all  the 
real  estates  of  which  he  should  die  seised,  other  than 
the  settled  estates  —  that  is,  to  all  the  real  estates  of 
which  he  should  die  seised :  for  the  settlement  gave  him 
i|o  devisable  interest  in  the  freeholds  which  were  com- 
prised in  it.  When  he  subsequently  acquired  the  re- 
mainder in  fee  of  two  of  the  shares  of  the  lands  com- 
prised in  the  settlement,  his  interest  in  these  shares  was 
an  interest  which  had  not  been  made  the  subject  of  the 
settlement;  and  every  interest,  existing  in  him  at  the 
time  of  his  death,  which  was  not  the  subject  of  the  set- 
tlement, was  necessarily  bound  by  the  covenant.  Prebble 
T.  Boghtarst.  {a) 

The  only  objects  of  this  covenant  are  tlie  children : 
and  those  children  alone  can  claim  the  benefit  of  it,  to 
whom  he  could  have  devised  the  property — that  is, 
children  living  at  his  death.  The  words  —  *^  or  other- 
wise"— do  not  vary  the  construction.  The  father  could 
not  have  given  a  share  of  these  lands  to  some  of  the 
children  in  his  lifetime,  in  fraud  of  his  covenant;  and 
be  could  not  have  devised  to  a  deceased  child,  or  to 
the  representatives  of  a  deceased  child.  The  covenant 
created  a  trust,  with  a  power  superadded  :  and  it  must 
receive  the  same  construction  as  would  be  given  to  a 
power  of  appointment.  At  all  events,  it  is  of  little  im- 
portance how  or  to  whom  tlie  father  might  have  given 
otherwise  than  by  will ;  he  has  not  attempted  to  give  in 
any  other  manner  than  by  will ;  and  the  covenant  must 

operate 

(a)  1  Swanst,  309.  580. 

Vol.  IV.  Y 
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1828.       operate  exclusively  for  the  ben^t  of  those  who  aloae 

\r^  were  the  objects  of  that  power,  which,  at  the  mom^it  of 

V.  bis  death,  the  father  possessed. 

SaaTB» 

Mr.  Whitmarsh^  for  the  devisee  in  trust 

^Ir.Pepjfs^  for  the  child,  who  claimed  benefidally 
vnder  the  devise  of  the  father. 

In  Needham  v*  Kirkman,  the  Court  of  King's  Bench 
decided  nothing  more  than  this,  —  that  the  covenant  did 
not  affect  property,  being  no  part  of  the  settled  estate, 
which  the  settlor  alienated  in  his  lifetime*  That  decision 
does  not  touch  the  question,  whether  the  covenant  a£fect9 
a  share  of  the  settled  estate,  which  the  settlor  derived* 
subsequently  from  the  gift  of  those  who  acquired  thdr 
interest  solely  under  the  settlement*  The  deed  ofsettle- 
ment  describes  certain  real  estates,  and  treates  a  series 
of  limitations  with  respect  to  them,  after  which  the 
settlor  covenants  to  give  and  devise,  by  his  last  will  or 
otherwise,  all  other  his  real  estates  —  that  is,  all  estates 
other  than  those  previously  described*  The  plain  in- 
terpretation of  the  words  protects  the  lands  in  question, 
which  are  not  other  than  the  lands  specified  in  the  A&oif 
but  are  a  portion  of  those  very  lands,  from  the  operation 
of  the  covenant 

Mr.  Tamlynj  for  the  son  and  heir  of  the  deceased 
daughter,  argued  that  he,  as  the  representative  of  Bis 
mother,  was  entided  to  a  share  of  that  portion  of  the 
settled  estate  which  Mr.  Needham  had  devised* 

Feb,  M.  The  Master  of  the  Rolls. 

Thb  point  has,  in  fact,  beep  decided  by  the  Court  of 
King's  Bench.  The  only  ground,  upon  which  their 
judgment  could  have  proceeded,  is,  that  the  covenant  in 

quesUoo 
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qiiestion  neither  bound  the  real  estate  of  which  Mr. 
Needkam  was  seised  at  the  dme  of  the  settlement,  nor 
any  subsequently  acquired  real  estate,  unless  it  continued 
to  be  his  property  at  the  time  of  his  death :  and  to  that 
conclusion  I  should  have  come,  without  the  advantage 
of  this  prior  decision.  All  real  estate,  of  which  he  was 
at  his  death,  is  bound  by  his  covenant. 


92S 
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Neeoham 

V. 

Smith. 


A  distinction  has  been  taken  in  the  argument,  because 
llie  property,  thus  devised,  consisted  of  the  shares  of  two 
0f  the  sons  in  the  settled  estate.  There  is  certainly  some 
angularity  in  the  circumstance ;  but  what  difference  can 
It  make  in  principle  ?  The  &ther  being  bound  by  his 
eovenant  to  give  equally  to  all  his  children  such  pro- 
perty as  he  should  be  entitled  to  at  his  death,  the  manner, 
la  which  he  acquired  that  property,  must  be  wholly  in- 
diffisrent. 

The  children  at  the  death  of  the  father  are  to  take 
by  his  gKt,  and  must  necessarily  be  children  living  at 
him  death,  and  then  capable  of  taking.  The  heirs  of 
the  children,  who  died  in  the  lifetime  of  the  father, 
am  have  no  benefit  from  this  covenant;  and  it  makes 
no  difference  that  one  of  these  children  lefl  a  child. 
It  is  true  that  the  words  of  the  covenant  are,  that  the . 
fiuher  b  to  give  by  his  will  or  otherwise :  but  he  could 
not  in  any  manner  have  conferred  an  interest,  under 
the  covenant, .  upon  the  representatives  of  a  child  not 
living  at  his  death. 


In  consequence  of  permission  given  by  the  Court, 
upon  an  application  made  on  behalf  of  the  infant  son 
of  the  deceased  daughter,  the  last  point  was  argued  a 
oecond  time. 


March  15. 


Y  2 


Mr. 
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N££OHAK 
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Mr*  Tatnlyn  cited  Emperor  v.  JBo^  (a)|  Cholmonddey 
V.  Met/rick  (i),  jFfope  v.  l^ord  Cltfden  (c),  and  Bradish  ▼• 
Bradidi.{d)  In  the  last  of  these  cases,  he  argued,  a  max^ 
riage  settlement  provided,  that,  if  the  husband  and  wife 
should  both  die,  leaving  one  or  more  children,  a  sum  of 
600/*  should  go  to  the  use  of  those  children  in  such  man- 
ner and  shares  as  the  father  should,  by  his  last  will,  or 
any  other  deed,  appoint;  and  the  husband  covenanted 
that  one  half  of  whatever  substance  I)e  should  be  seised 
or  possessed  of  at  the  time  of  his  death,  beyond  the  QOOl^ 
should  immediately  go  to  such  child  or  children.  The 
decree  declared  {e\  that  all  the  children  of  the  nmrriage 
(including  some  who  died  in  the  father's  lifetime)  were 
entitled  to  the  benefit  of  the  covenant.  On  the  same 
principle,  the  covenant  in  this  settlement  must  operate 
in  favour  oS  the  daughter  who  died  in  Mr*  Needkanfs 
lifetime,  as  well  as  of  the  children  who  survived  him. 


Mardk  14. 


Mr.  Preston^  amtrd. 

The  doctrine  of  the  cases  which  have  been  ciC^  is 
merely  this ;  that  the  Court,  in  favour  of  a  genend  ifr^ 
tention  appearing  on  a  settlement,  has  held  that  portions 
vested  in  the  children,  and  were  not  devested  by  thtir 
dying  in  the  father's  lifetime,  though  there  were  words  in 
the  itostl-ument,  which,  taken  literally,  seemed  to  imply^ 
that  those  children  only,  who  survived  the  father,  were  to 
share  in  the  fimd^  That  doctritie  haa  no  application  to 
Ihe  present  case.  If  the  decree  of  Lord  Manners  in 
Bradish  v.  Bradish  goes  further,  it  is  not  warranted  by 
any  principle  of  decision  or  by  any  class  of  authorities. 


The  Master  of  the  Rolls  confirmed  the  judgment 
which  he  had  pronounced  before. 


(a)  1  Ves.  sen.  203. 
[h)  3  Bro,  C.  C.  255,  ill   the 
note^and  1  itVcTt,  77. 


(c)  G  Ves.  499. 

(d)  2Bali^Bea.4S9. 
(c)  2  Ball 4' Bea.  49 1. 
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CLIFFORD  V.  BEAUMONT.  Rolls. 

March  10. 

npHE   testator,   Sir   Thomas  Blacketty  by  hU   will,  a  testator 
•*•   among  other  things,  gave  to  his  daughter  Louisa  a  jau^htCT  a 
kgacy  of  10,000/.,  ^  payable  and  to  be  paid  to  her  in  legacy  of 
nunner  following;  that  is  to  say,  the  sum  of  5000/*  ap'ayabieaod 
upon  her  marriage,  (with  such  consent  and  approbation  tobepaidunto 
as  aforesaid,)  and  the  sum  of  5000/.  within  two  years  following,  viz. 
afterwards."     The  consent  and  approbation  referred  to  asumofsooo/. 
was  expressed  in  a  formei*  part  of  the  will,  where  certain  riage  under 

real  estates  were  devised  in  remainder  to  the  use  of  the  ^^fu'?"^°t' 

with  the  con- 
daughter  Lotiisa,  *^  or  such  person  as  she  shall  first  in-  sent  of  his 

termarry  with,  if  any,  (if,  before  she  attain  the  age  of  ^ig^g*^  of" 

twenty-one,  by  and  with  the  consent  and  approbation  of  5ooo/.,  within 

two  years 

John  Erasmus  Blackett  and  Thomas  Cotton^  or  the  sur-  aftei^ards.'* 

▼ivor  and  his  heirs,  and  which  person  shall  also  previ-  ^1*®  daughter 

,  1.1   mamed  under 

ously  make  a  competent  settlement  on  her   my  said  twenty-one, 

daughter  Louisa^  by  deed  or  deeds  in  writing,  to  the  ]J[jnt  of\hc°' 
like  approbation  of  the  said  John  Erasmus  Blackett  and  trustees;  and, 

7%omas  Cattm),  &c.»  Kd^d^nr 

she  married  a 

The  daughter  Louisa^  now  the  Plaintiff  Mrs.  Clifford^  b^nd  at  the 

intermarried,  before  she  attained  twenty-one,  with  Mr.  distance  of 

thirty  years 
Stackpolej  without  the  consent  and  approbation  required:  from  her  first 

and  afterwards,  she,  with  Mr.  Stackpole,  filed  their  bill  "^q^^'i^^^ 
in  this  Court,  claiming  the  legacy  of  10,000/.,  and  the  such  second 
other  provisions  made  for  her  by  the  will.     In  that  suit,  ^came  en^  ^ 
which  came  on  to  be  heard  before  Lord  Bosslyn,  and  is  titled  to  the 

.      10  000^ 

reported  under  the  name  of  Stackpole  v.  Beaumont  (a),  it     * 

was 

(a)  3  Vet,  89.    In  that  report,  the  will,  on  which  the  question 
arises,  is  stated  at  length. 

Y  3 
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1828.       was  dedaredi  that  she  was  not  entitled  to  the  legacy  of 
'      ^    -'     10,000/. 


V, 

Beaumont. 


Mr.  Siackpde  the  husband  haying  died,  the  Plaintiff 
Mrs.  Clifford^  at  the  distance  of  aboat  thirty  years  from 
the  first  marriage  with  Mr.  Stackpolej  intermarried  with 
the  Co-plaintiff  Mr.  Clifford ;  and  the  present  bill  was 
filed,  claiming  the  legacy  of  10,000/.,  upon  the  ground 
that  the  l^acy  was  payable  to  her  upon  marriage  gene- 
rally, and  -that  the  consent  and  approbation  required 
applied  only  to  a  marriage  under  twenty-one« 

Mr.  Sugden  and  Mr.  Lynchj  for  the  Flaintiflb. 

The  testator  has  bequeathed  to  his  daughter  Louisa 
10,000/.,  of  which  5000/.  is  to  be  paid  on  her  marriage^ 
and  the  remainder  two  years  afterwards ;  but  he  pro- 
vides by  a  parenthetical  clause,  that,  if  she  marries 
under  twenty-one,  the  marriage  must  be  with  the  con- 
sent of  certain  persons.  She  married  under  twenty-one 
without  the  required  consent.  Marriage  under  that  ag^ 
without  consent,  was  not  such  a  marriage  as  entitled  her 
to  receive  the  legacy ;  and  so  Lord  Rossfyn  held.  Now 
the  state  of  circumstances  is  altogether  different ;  and 
the  question  raised  is  one  which  that  Judge  could  not 
consider.  The  lady,  havitig  long  since  attained  twenty- 
one,  has  married  Mr.  Cliffords  and  that  marriage  entides 
her  to  the  legacy. 

If  for  the  words  {**  with  such  consent  and  approba* 
tion  as  aforesaid)"  we  substitute  the  preceding  clause 
to  which  they  refer,  the  bequest  will  run  thus :  — "I  give 
10,000/.  to  my  daughter  Louisa^  to  be  paid  to  her  in 
manner  following;  that  is  to  say,  the  sum  of  5000£ 
upon  her  marriage  (if  before  she  attain  the  age  of 
twenty-one,  by  and  with  the  consent  and  approbation 

of 
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^fjokn  Erasmus  Blackett  and  Thomas  Cotton)^  and  tfa«        1'828. 

sum  of  5000/.  within  the  two  years  next  afterwards."      J~  ^  '~' 

"^  Cliffor* 

The  effect  of  the  words,  according  to  their  natural  and  _  v. 
grammatical  construction,  is — not  to  limit  the  bequest  to 
the  event  of  the  legatee's  marrying  under  twenty-one  — * 
bat  to  annex  a  condition  to  the  gift,  in  the  event  of  the 
marriage  taking  place  during  infancy*  It  is  not  a  very 
probable  intention  to  impute  to  a  testator,  nor  one  very 
consistent  with  the  scheme  of  thb  wiU,  to  suppose  that 
die  daughter  was  not  to  receive  the  legacy,  unless  she 
Buurried  under  twenty-one. 

The  argument  in  Stackpcle  v*  Beaunumt  turned  ex- 
clusively on  the  effect  of  the  annexed  condition  in  the 
event  of  marriage  ander  twenty-one ;  and  Lord  Eosstyn 
speaks  of  the  condition  as  operating  only  up  to  that  age. 
He  states  the  question  to  have  been,  whether  the  lady 
had  put  herself  in  a  situation  to  answer  the  description 
cf  the  person  to  take;  and  he  decided  that  she  had  not 
done  so.  But,  in  the  altered  state  of  circumstances 
which  now  exists,  the  event  has  happened,  on  which  the 
legacy  was  given  to  her ;  for  the  money  was  to  be  paid 
to  her  on  her  marriage;  and,  the  age  of  twenty* one 
l>eing  attained,  the  condition,  which  affected  marriage 
during  her  minority,  has  no  operation. 

Mr.  Homej  Mr.  Pept/Sf  and  Mr.  Knight,  contri. 

The  legacy  is  expressly  directed  to  be  paid  od 
marriage  with  the  specified  consent  and  approbation; 
find  the  argument  on  the  other  side  is,  that  it  is  to  be 
paid  merely  on  marriage.  That  construction  strikes 
cut  plain  and  important  words.  There  is  no  necessity 
that  the  condition,  requiring  consent  and  approbation, 
should  be  limited  to  marriage  during  the  infancy  of  the 
legatee;  but  if  it  be  so  limited,  what  could  be  .a  more 

Y  4  probable 
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probable  intention  than  that  the  testator  should  have 
said,  "  I  give  you  a  certain  legacy,  if  you  marry  before 
twenty-one,  with  the  approbation  of  those  in  whom  I 
have  reposed  confidence ;  but  you  shall  not  enjoy  that 
benefit,  if  you  marry  without  their  consent,  whether  such 
marriage  takes  place  without  their  approbation  during 
the  period  to  which  their  authority  extends,  or  after 
that  period  has  expired."  If  the  daughter  Louisa  did 
not  b^ome  entided,  when  her  first  marriage  took  places 
k  is  a  fantastical  construction  to  say,  that  her  second 
marriage,  thirty  years  afterwards,  can  give  her  a  new 
right 


Tfie  Master  of  the  Rolls. 

I  cannot  read  the  judgment  of  Lord  Rosdyn  in  the 
case  of  Stackpole  v.  Beaumont^  without  coming  to  the 
conclusion,  that  the  principle,  upon  which  he  decided 
that  case,  necessarily  determines  the  present  question. 
His  opinion  plainly  was,  that  the  legacy  was  given  to 
the  lady  only  in  the  event  of  her  marrying  under  twenty- 
one,  with  the  consent  and  approbation  of  his  trustees, 
and  that,  such  consent  not  having  been  given,  she  could 
not  be  entided  to  the  legacy.  It  would  not  become  this 
Court  to  adopt  a  different  conclusion,  unless  it  covt^ 
sidered  the  case  very  clear  the  other  way ;  and  I  cannot 
say  that  it  is  clear  that  the  testator  meant  to  give  the 
sum  generally  as  a  marriage  portion,  with  this  restriction 
only,  that  a  marriage  under  twenty-one  should  not  entide 
her  to  it,  unless  it  were  had  with  the  consent  and  appro* 
bation  of  his  trustees.  This  is  certainly  not  the  natural 
effect  of  the  language  he  has  used ;  and  he  may  wdi 
have  intended  this  i^acy  as  a  bounty  upon  a  marriagt 
with  consent  under  twenty-one.  I  must  leave  the  parties^ 
therefore,  to  review  Lord  Bosslyn^s  judgment,  if  tb^  • 
think  fit,  before  a  higher  tribunal.  i 

Bill  dismissed  without  costs.  " 
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ATTORNEY-GENERAL  v.  MULLAY.  R<>»"- 

March  10. 

^l^HIS  was  an  information  filed  by  the  Attorney-  Where  the 
-■•    General,   under  the  4  G.  4.  c,  76.  s.  23.,   for  the  SurlTforfel. 
pmpose  of  having  it  declared,  that  the  Defendant  bad  ture,  under 
in  this  case  incurred  a  forfeiture  of  all  interest  in  the  thh-d^ection 
present  or  future  prope^y  of  his  wife^  by  reason  that,  of4G.4. 
in  order  to  obtiun  the  licence  under  which  the  niarriage  Court  has  no 

was  solemnized,  he  had  taken  a  false  oath  that  the  wife  ^^^jcr^^-'on^o 

mitigate  the 

was  of  age,  though,  in  fact,  she  had  not  completed  her  penalty,  but  is 

twenty-first  year.     It  further  prayed,   that  the  wife's  ^^"anVse^Se 

present  and  future  property  might  be  settled  and  secured  &11  property, 

fi)r  the  benefit  of  herself  and  the  issue  of  the  marriage,  future,  of  the 

wife,  for  the 
benefit  of  her* 
It  .was  not  disputed,  that  the  facts,  which  brought  the  self  or  the 

case  within  the  act,  were  fully  proved.  issue  of  the 

Mr.  Sugden  and  Mr.  Lovaty  for  tlie  information. 

Mr.  Pembertofi,  for  the  husband. 

A  discretion  is  to  be  exercised,  as  to  whether  the 
oflfending  party  shall  suffer  the  penalties  to  which  the 
act  makes  him  liable.  It  was  not  the  intention  of  the 
l^slature,  that  those  penalties  should  be  inflicted  in 
every  case.  Certain  requisites  are  prescribed,  without 
wbkh  an  information  shall  not  be  .filed;  but  it  is  not 
made  imperative  on  the  Attorney-General  to  file  an 
information,  wherever  those  requisites  exist.  Whether 
the  offending  party  is  or  is  not  to  suffer  the  penalties, 
cannot  depend  on  the  mere  chance  of  whether  the 
Attorney-General  shall  or  shall  not  choose  to  file  an 
information.    The  filing  of  the  information  gives  the 

Court 
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Court  jurisdiction,  but  that  jurisdiction  the  Court  is  to 
exercise  according  to  its  own  discretion.  The  act  does 
not  require  a  forfeiture  to  be  declared ;  the  words  are^ 
that  the  **  Court  shall  have  power  in  such  suit  to  declare 
such  fbrfeiturci  and  thereupon  to  order  and  direct  that 
all  such  estate,  right,  title,  and  interest  in  any  properly, 
as  shall  then  have  accrued,  or  shall  thereafter  accrue,  to 
such  offending  par^  by  force  of  such  marriage,  shall 
be  secured  under  tlie  direction  of  such  Court,  for  the 
benefit  of  the  innocent  party,  or  of  the  issue  of  the  mar- 
riage, or  of  any  of  them,  in  such  manner  as  the  said 
Court  shall  think  fit,  for  the  purpose  of  preventing  the 
offending  party  from  deriving  any  interest  in  real  or 
personal  estate^  or  pecuniary  benefits  from  such. mar- 
riage.'' The  Court,  therefore,  ought  not  to  hold 
itsdf  bound  to  declare  a  forfeiture,  but  will  consider, 
whether  it  would  not  be  reasonable,  looking  at  the  cir* 
cumstances  of  the  parties,  their  age,  and  their  situation, 
to  direct  a  settlement  of  the  wife's  fortune  to  be  made 
upon  principles  similar  to  those  on  which  it  acts  towards 
a  husband  who  has  married  a  ward  without  the  aancdoa 
of  the  Court. 


Mr.  PhiUimorej  for  the  wifb* 


The  Master  of  the  Rolls  stated,  that,  it  not  being 
disputed  that  the  fact  was  fully  proved,  which  brought 
the  case  within  the  provisions  of  the  4  G.  4.  c.  76.,  the 
Court  had  no  discretion  given  to  it  by  the  act  to  mitigate 
the  penalty,  but  was  bound  to  declare  the  forfeiture  in  the 
words  of  the  act,  and  to  refer  it  to  the  Master  to  inquire 
what  estate,  right,  title,  or  interest  in  any  property  the 
wife  was  entitled  to  at  the  marriage,  or  had  subsequently 
acquired,  and  to  secure  the  same  under  the  direction 
of  the  Court;  and  also  to  refer  it  to  the  Master  to 
approve  of  a  proper  settlement  of  such  property  and 

aU 
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■U  future  property  which  the  wife  might  acquire  during        1828. 

the  coverture,  for  the  benefit  of  the  wife  or  the  issue  of  .  ^^ 

the  marriage,  or  either  of  them.  Gbne&al 

Decree  acconlingly.  ^y^T. 


FRANCIS  V.  COLLIER.  Rolls. 

March  10. 

rilHE  testator,  Joseph  Shepherd^  by  his  will  devised  A  testator,  in 
•^    certain  freehold  property  to  his  daughter  Hannah  even^h?ch*° 
for  life,  with   remainder  to  her  children,   in   manner  happened  at. 
(herein  mentioned;  and  he  directed,  that,  after  Hannah's  directed  a 
death,  the  freehold  property,  in  case  she  left  no  child  [q®?!^^]^!?^'* 
who  should  become  entitled  to  it  under  the  limitations  and  the  pro- 
contained  in  his  will,  should  be  sold  by  his  trustees,  ^jp^^^^ 
and  the  produce  applied  upon  the  trusts,  intents,  and  trusts,  intents, 
purposes  thereinafter  expressed  of  and  concerning  his  afterwa^^- 

jresiduary  personal  estate.     By  a  subsequent  clause  in  prised  in  his 

.  .  .  .  will,  as  to  bis 

his  win,   he  gave   his  residuary  personal  estate  upon  residuary  per- 

eertain  trusts,  for  the  benefit  of  six  of  his  daughters  ?°"^  ®*J?^t ' 

^  o  by  a  codicil, 

and  their  husbands  and  children,  mcluding  his  daughter  he  revoked  ^ 
Hannahj  but  excluding  altogether  a  seventh  daughter  of  ^yi  of  hi"  re^ 

the  name  of  Sarah.  siduary  per- 

sonal estate^ 
and  made  a 

The  testator  by  a  codicil,  executed  and  attested  so  as  "®^  duposi- 

•^  tion  of  It. 

^  pass  freehold  estates,  altogether  revoked  the  bequest  The  produce 
in  his  will  of  his  residuary  personal  estate,  and  directed  Jofd  estate  is 
such  residuary  personal  estate  to  be  divided  into  seven  not  thereby 
parts,  and  gave  six  of  such  parts  absolutely  to  the  six  paggefupon 

daughters  named  in  the  residuary  clause  in  his  will;  the  trusts,  in- 
J   ,,  ,  ,  ,  tents,  and  pur- 

ami  the  other  seventh  part  he  gave  to  trustees,  upon  poses,  which 

ceijain  trusts,  for  the  benefit  of  his  daughter  Sarah  and  ^fre  express- 

,  °  ed  m  the  will 

her  children.  as  to  the  re- 

The  "^"«yP«- 
sonal--^"^ 
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The  daughter  Hannah  survived  the  testator,  and 
afterwards  died,  leaving  no  child  to  take  the  benefit  of 
the  provisions  in  the  will  as  to  the  freehold  proper^ 
devised  to  her  for  life:  and  the  question  in  the  cause 
was,  whether  the  produce  of  that  freehold  property, 
which,  in  the  events  that  had  happened,  had  been  sold 
according  to  the  directions  of  the  will,  was  or  was  not 
to  be  considered  as  passing  under  the  codicil  by  the 
revocation  of  thp  residuary  clause  in  the  will,  and  by 
the  effect  of  the  new  residuary  clause  contained  in  the 
codicil. 


Mr.  Pepys  and  Mr.  Jeremy^  for  the  Plaintiffs,  argued, 
that  the  produce  of  the  real  estate  was  to  be  applied 
according  to  the  trusts  expressed  in  the  will,  and  was 
not  affected  by  the  codicil ;  and  they  cited  Gfdlini  v» 
^ofife.  (a) 


Mr.  Bickersteth  and  Mr.  Knight^  cotitrd. 

The  trusts  declared  in  the  will  concerning  the  per- 
sonal estate  are  annihilated  by  the  codicil,  as  com* 
pletely  as  if  the  words  expressing  them  had  beea 
obliterated.  The  operation  of  the  codicil  is,  that  the 
will,  taken  by  itself,  and  as  distinguished  from  the  codicil, 
contains  no  operative  trusts  of  the  residuary  personal 
estate;  those  trusts  are  to  be  found  only  in  the  codicil; 
and,  the  codicil  being,  in  effect,  a  part  of  the  will, 
and  the  trusts  of  the  produce  of  the  real  estate  being 
indentified  with  the  trusts  of  the  residuary  personal 
estate,  the  produce  of  the  real  estate  must  pass  ac- 
cording to  the  trusts  contained  in  the  codiciL 

Mr.  SinumSf  Mr.  Pbillimorej  Mr.  CoHinsoHf  and  Mr. 
Lofnchj  for  other  Defendants. 

Thi 
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When  the  will  gives  the  produce  of  this  freehold  Francis 
property  upon  the  trusts,  intents,  and  pui*poses  which  Collier 
were  expressed  in  the  will  as  to  the  residuary  personal 
estate,  the  effect  is  the  same  as  if  those  trusts,  intents, 
and  purposes  had  been  immediately  repeated,  and 
applied  in  terms  to  the  produce  of  the  freehold  estate. 
If  such  had  been  the  case,  it  is  obvious  that  the  revo- 
cation, by  the  codicil,  of  the  residuary  gift  of  the  per* 
aonal  estate  by  the  wi)l,  would  have  been  no  revocation 
of  the  disposition  of  the  produce  of  the  freehold  estate ; 
and  it  can  make  no  difierence  in  principle,  that  the 
festatoT  saves  himself  the  trouble  of  repeating  those 
tmsts,  intents,  and  purposes  by  compendious  words  of 
Reference*  The  produce  of  the  freehold  estate  remains, 
therefore,  unaffected  by  the  codicil,  and  must  still  be 
applied  upon  the  trusts,  intents,  and  purposes^  which 
were  expressed  in  the  will  as  to  the  residuary  personal 
estate. 
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RoiM.  DOWNES  V.  TIMPERON. 

March  15, 

dcSsH'*'  T^^  *«^*<»^»  ^'^Se  Kinghom,  by  his  wUl,  inter 
such  in  the  alioj  gave  to  his  daughter  Ann  DowneSj  whom  he  de* 

tlSSator'^may,  scribed  as  the  wife  of  the  Plaintiff,  J.  J.  Daomesy  and  to 
during  the  co-  her  heirs,  executors,  administrators,  and  assigns,  a  legacy 
cute  by  deed    ^^  2000/.,  the  fee-simple  of  a  certain  real  estate  in  the 

a  power  of       island  of  Jamaica^  and  one  third  part  of  all  the  residue 

disposition,  ,  . 

given  her  by     of  his  estates,  real^  personal^  and  mixed,  and  of  what 

r^  and  °^^  nature  or  kind  soever.  By  a  codicil  he  declared,  that 
sonal  estate,  it  was  his  will,  that,  if  the  said  Ann  Downes  should  de- 
part this  life  without  disposing,  by  deed  or  will,  of  such 
^tate  or  interest  as  she  should  take  under  his  will,  then 
such  estate  and  interest  should  go  and  be  divided  be- 
tween and  amongst  her  children,  share  and  share  alik% 
with  benefit  of  survivorship. 

After  the  death  of  the  testator  a  settlement  was 
made,  to  which  Ann  Dciamesy  and  her  husband,  and 
two  persons,  named  as  trustees,  were  parties,  wherd>y9 
after  reciting  the  will  and  codicil  of  George  Kinghom^ 
Ann  D&omesy  with  the  privity  and  approbation  of  fair 
husband,  and  in  virtue  of  the  power  and  authority 
given  to  her  by  the  will  of  her  father,  limited  and 
appointed  all  such  estate  and  interest,  as  she  took 
under  her  father's  will,  to  the  trustees  therein  named, 
upon  trust,  for  the  sole  and  separate  use  of  her  the 
said  Ann  Downes  during  her  life,  remainder  to  her 
husband  for  his  life,  if  he  should  survive  her,  with  re- 
mainder to  the  children  of  the  marriage,  in  the  manner 
therein  mentioned. 


The 


TiKFERON. 
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The  question  at  the  beariDg  of  the  cause  was,  whether        1828. 
the  settlement  so  made  was  a  crood  execution  of  the     \^  '  "^ 

.    .  DOWNES 

power  of  disposition  given  to  Ann  Dowries  by  the  codicil ;     ^    v. 
it  being  contended  that  Ann  Donxmes^   as  a  married 
woman,  was  not  capable  of  executing  a  power  by  deed 
during  the  life  of  her  husband. 

The  case  stood  orer  to  look  into  authorities  on  that 
point. 

■ 

On  a  subsequent  day,  Mr.  Sudden  contended,  that  the 
words  of  the  codicil  gave  the  wife  a  power,  and  that 
the  power  was  well  executed  by  the  settlement.  In. 
support  of  the  latter  proposition,  he  cited  Bick  v. 
Bsaumont.  (a) 

Mr.  Home  and  Mr.  Ixnatj  contra. 

Mr.  Bickersteth  and  Mr.  Teed^  for  formal  parties. 

7%^  Master  of  the  Rolls  gave  his  judgment  in 
&vour  of  the  settlement ;  referring  to  the  cases  of  Rick 
V.  Beaumont. {b\  Tomlinson  v.  Dighton  (c),  and  Peacock 
▼•  Monk,  {d) 

(a)   5  Bro.  P.  C.  508.      See        (c)  1  P.  Wms,  149. 
Jh^  cm  Pow.  ISe,  157.  (d)  2  Fes.  sen.  191. 

(5)  5  Browih  Porl,  Ccu.  308. 
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Rolls.  SELBY  V.  SELBY. 

♦ 

If  the  vendor    TN  January  1819,  Thomas  Selby^  by  his  agent,  con- 
the  co^toct  traded  for  the  purchase  of  certain  tithes  at  the  price 

for  which  was  of  900/.,   and   paid  90L  by  way  of  deposit.     In  the 
in  the  li^me  following  Octcher  he  republished  his  will,  by  which  he 

of  the  testa-     devised  all  his  tenements,  tithes,  hereditaments,  and  real 
tor,  who  was 

the  p 

isaftc 


thepurchaser,  estate.    He  died  in  March  1821|  without  having  conirr 

u  afterwards     pleted  the  contract 

paid  his  pur-    ^ 

chase-money 

?^^^j  ®  The  suit  was  instituted  for  the  establishment  of  bis 

assets,  the        will,  and  the  administration  of  its  trusts, 
simple  con- 
tract  creditors 

of  the  testator      Jq   November  1824,   the  executrix,    pursuant  to  an 

shall  stand  in 

the  place  of     order  of  the  Court,  paid  8102.|  the  residue  of  the  fitir- 

with^^>ect  cbase-money,  and  231/.  Is.  for  interest,  out  of  a  sum  of 
to  his  lien  on  104S/.  which  had  remained  in  the  hands  of  the  testator's 
sofd^against     hankers,  and  was  found  by  the  Master  to  have  been  left 

the  devisee  of  specifically  applicable  to  the  payment  of  the  purchaser 
that  estate.  ^       ,       .  , 

Qiuere.    If  nioney  for  the  tithes. 

a  pecuniary 

l^atee  would 

be  entitled  to       By  the  Master's  general  report  it  appeared,  that  ^ 

wlfit^Mainst  s™P'®  contract  debts  of  the  testator  amounted  to  41Q0/.| 
the  devisee?    and  that  the  only  assets,  applicable  to  the  payment  of 

those  debts,  consisted  of  so  much  of  a  sum  of  691/.  in 
the  hands  of  the  executrix,  as  should  remain  after  pay- 
ment of  the  subsequent  costs  of  the  suit. 

Under  these  circumstances  the  executrix  presented  a 
petition,  insisting  that,  as  the  vendor  had  a  lien  on  the 
tithes  for  the  residue  of  the  purchase-money,  the  1041/., 

which 


The  Master  of  the  Rolls. 

Tbe  testator,  Thomas  Selh/^  bad,  in  hU  lifetime,  con- 
tractied  to  purchase  certain  tithes  for  a  sum  of  900/., 
and  had  thereupon  paid  the  sum  of  90/.  by  way  of  de- 
posit. The  purchase  was  not  completed  at  the  time  of 
bis  death,  but  was  afterwards  completed  under  an  order 
of  tbe  Court  made  in  this  suit,  and  the  remainder  of  the 
piin^base-money  was  paid  out  of  his  personal  estate. 
The  testator  had  made  his  will  prior  to  this  contract, 
whereby  he  devised  all  his  real  estates  in  manner  therein 
mentioned :  and,  after  the  making  of  the  contract,  he 
re-published  his  will,  so  that  his  equitable  interest  in 
the  purchased  titlies  passed  thereby.  The  question 
18,  whether,  there  being  a  deficiency  of  the  testator's 

personal 

(a)  See  Sttgd,  on  Vendors  and  Purchasers,  531— 55 T. 
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which  had  been  paid  out  of  the  personal  estate  in  aati»-        1828. 
faction  of  his  demand,  should  be  raised  out  of  the  tithes 
for  the  benefit  of  the  simple  contract  creditors. 

The  petition  came  on  with  the  hearing  of  the  cause 
OQ  further  directions. 

Mr.  Puroisy  for  the  petition. 

Mr.  Skhrctao^  for  the  devisees,  contended,  that  the  lien 
of  th6  vendor  was  extinguished  by  the  payment  of  the 
pttrdiase^money ;  that  third  persons  could  not  insist  on 
that  equity  which  the  vendor  might  have  enforced ;  and 
that  diere  was  no  precedent  for  marshalling  the  pur« 
chdsed  pi'operty  and  the  personal  estate  (a),  as  between 
creditors  and  devisees. 


SSa  CASES  IN  CHANCERY/ 

182&-  personal  estate  to^pay  his  simple  contract  debts,  ib» 
assets  are  so  to  be  marshalled,  that,  to  the  extent  to 
which  the  personal  estate  has  been  applied  in  payment ' 
of  the  residue  of  the  purchase-money  for  the  tithes,  the 
simple  contract  creditors  are  entitled  to  the  advantage 
of  the  lien  which  the  vendor  of  the  tithes  had  upon  the 
property  so  contracted  to  be  sold  by  him. 

The  cases  cited  are  PoUexfen  v.  Moore  (a),  Cqppin  v.  Ccp^ 
pin  (&),  Trimmer  v.  Bai/ne{c)j  Mackreth  v.  (Summons  (cQ, 
Headley  v.  Beadhead  {e%  Austen  v.  Halsey.  {g)  In 
Tdllexfeii  v.  Moore^  Lord  Hardmcke  is  reported  to  have 
stated,  that  the  lien  of  a  vendor  does  not  prevail  for  the 
benefit  of  a  third  person :  yet  his  decree  was,  that  a 
legatee  in  that  case  was  entitled  to  the  benefit  of  the  lien  of 
the  vendor.  In  that  case,  as  in  this,  the  purchased  estate 
was  devised.  Many  observations  have  in  subsequent 
cases  been  made  with  a  view  to  reconcile  the  dictmi^  and 
decree  of  Lord  Hardmcke :  but,  I  must  admi^  without 
success.  In  the  case  of  Coppin  v.  Coppin^  the  purchased 
estate  was  not  devised  by  the  purchaser,  but  descended 
to  his  heir:  and  the  question  there  was  between  the  heir 
and  legatees;  and  the  Court  refused  to  marshal  the 
assets  in  their  &vour.  In  the  case  of  Trimmer  v.  jBo^h^ 
Sir  William  Grant,  after  referring  to  the  dictum  of  Loid 
Hardmcke  in  PoUexfen  v.  Moore,  and  stating  that  he 
had  been  much  perplexed  by  that  case,  comes  to  a  con> 
elusion  directly  opposed  to  that  dictum,  and  expressly 
states,  that  the  lien  of  a  purchaser  is  within  the  common 
principle  of  marshalling  assets  r—  that  a  person,  having 
power  to  resort  to  two  funds,  shall  not,  by  his  election, 

disappoint 

(fl)  5  Atk.  27S.  (rf)  1 5  Ves.  344. 

(A)  2  P.  Wnu.  S91.  (e)  CooperU  Rep.  SO. 

(c)  9  Vet.  S09.  .  {g)  6  Fa.  475. 
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disappoint  another  having  one  fiind  onIy#  The  pur- 
chased estate  in  that  case  had  descended  to  the  heir; 
> 

bnt  it  does  not  appear  by  the  report  with  what  class  of 
claimants  the  heir  was  contending — whether  with  simple 
contract  creditors^  or  with  legatees.  * 


1B28. 


•  In  Trimmer  ▼.  Bayne^  it 
appeared  ))y  the  report  of 
the  Master,  that  the  net  pro- 
duce of  the  real  estates  of 
the  testator,  and  of  the  rents, 
profits,  and  by-gone  accu- 
mulations thereof,  after  de- 
dnctug  11,660;.  10$.  \0d., 
the  amount  of  his  debts  due 
by  specialty,  and  of  the  costs 
and  charges  attending  the 
sale*  or  otherwise  relating  to 
the  testator's  real  estate,  was 
9SM.  ISf.  \d.\  The  lega- 
desy  with  interest  up  to  the 
88d  of  Aug.  1808,  amounted 
to87S2/.17f.6i. 

There  was  standing  to  the 
credit  of  the  cause  a  sum  of 
658/.  75.  Scf.  three  per  cent. 
Bank  Annuities;  and  there 
stood  to  the  account  of  the 
personal  estate  1  S,706/.7$.  9d. 
like  stock,  and  a  small  sum 
of  cash. 


The  order  on  further  di- 
rections provided  for  the 
pajrment  of  the  costs  out  of 
the  658/.  Is.  Si/.,  and  directed 
that  it  should  be  referred  to 
the  Master  to  compute  sub- 
sequent interest  on  the  lega- 
cies) and  that  what  should 
be  found  due  to  the  legatees 
should  be  paid  out  of  the 
funds  standing  to  the  ac- 
count of  the  personal  estate^ 
but  in  case  the  fund  should 
not  be  sufficient  to  pay  them 
all  in  full,  then  the  fund  was 
to  be  apportioned  among 
them  rateably. 
Reg.Lib.1803.  B.222.229. 

It  therefore  appears  tliat 
the  heir  was  contending  with 
legatees. 


The 


-|-  Tills  is  the  precise  sum, 
wbich  (in  9  Ve$.  S09.]  is  stated 
to  be  the  amount  of  the  claim  of 
the  heir-at-law  agmnst  the  per- 
sonal estate,  in  respect  of  specialty 
and  simple  contract  debts,  and 
the  purchase  money  of  real  et- 

Z 


tates  contracted  for  by  the  tes- 
tator before  hu  death,  which  had 
been  paid  out  of  the  money  pro- 
duced by  the  sale  of  the  testator's 
real  estate.  In  that  respect,  the 
report  seems  to  be  inaccurate. 


CASES  IN  CHANGSSrY. 

l«9k  Tlie  ouie  of  HeaMey  v.  Redhead  is  very  imper&ctljf 

reported.  It  wa8»  however,  Xhe  case  of  a  devise  of  tba 
purchased  estate^  and  Sir  William  Grant  plainly  nieiuitf 
to  confirm  the  general  principle  as  to  marshalling,  wbick 
he  had  stated  in  Trimmet  y»  Btgffiem  In  Austen  v.  Habq^ 
an  estate  contracted  to  be  purchased  was  devised ;  and  a 
question  was  made,  whether  the  legatees  would,  to  the 
extent  of  the  vendor's  lien,  be  paid  out  of  the  purchased 
estate.  Lord  Eldon  is  reported  to  have  stated,  thi|(  the 
cases  of  marshalling  seem  to  have  gone  this  length,  that# 
where  there  is  a  charge  upoM  an  estate  descended,  a 
legatee  shall  stand  in  the  place  of  a  person  haying  Aat 
charge  and  resorting  to  the  personal  estate,  but  that 
there  was  a  difference  in  marshalling  between  an  estate 
defended  and  an  estate  devised;  and  that  it  might  be 
feimd  difficult,  ftir  the  legatees  to  work  out  their,  paf- 
ment  by  that  cux;uity.  In  that  case^  however,  there 
turned  out  to  be  a  personal  fund  for  payment  of  die 
legacies ;  and  Lord  Eldon  expressly  disclaimed  giving 
his  opinion  upon  the  point 

I  believe  I  have  referred  to  all  the  authorilies  which 
apply  to  the  particular  point  in  question  here.  I  confenr 
I  am  unable  to  discover,  upon  what  principle  Lord  Hard' 
mcke^s  dictuniy  that  tlie  Hen  of  a  vendor  is  not  to  prevail 
for  the  benefit  of  a  third  person,  is  to  be  supported  —  why, 
in  this  case  alone,  an  exception  is  to  be  made  to  the  equity- 
able  rule,  that  he,  who  has  power  to  resort  to  two  tomi!^ 
shall  not,  by  his  election,  altogether  disappoint  another 
person  who  has  power  to  resort  to  one  fund  only.  I 
concur  entirely,  therefore,  with  the  expressed  opinion  of 
Sir  WilUam  Orant  in  Trimmer  v.  Baifiie :  and  it  may  fiorly 
be  observed,  that  what  Lord  Eldon  has  stated  in  AttsUn 
V.  Halsey  affords  the  inference,  that  the  vendor's  lien  is 
subject-to  the  general  principle  of  mnrsballing«  Hora 
the  question  is  between  devisees  of  the  purchased  esutt 

and 
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and  simple  contract  creditors ;  and,  —  the  established  1888. 
rule  being,  that  simple  contract  creditors  are,  as  against 
8  devisee,  to  stand  in  the  place  of  specialty  creditors 
who  have  exhausted  the  personal  assets,  because  the 
specialty  creditors  had  the  two  funds  of  real  and  per- 
sonal estate  to  resort  to,  —  so  the  simple  contract  credi- 
tors here  are  entitled  to  stand  in  the  place  of  the  vendor 
against  the  devisees,  because  the  vendor  has  equally  a 
charge  upon  the  double  fund  of  real  and  personal 
estatCa 

If  the  charge  of  the  vendor  is  to  be  considered  in 
the  same  manner  as  if  it  were  secured  by  mortgage,  then 
a  pecuniary  legatee  would  have  the  same  benefit  from 
the  vendor's  lien :  it  being  now  the  settled  law  of  the 
Court,  that,  if  the  real  estate  devised  be  subject  to  a 
mortgpge,  and  the  mortgagee  exhaust  the  personal  as- 
sets, a  pecuniary  legatee  shall  stand  in  the  place  of  the 
mortgagee  upon  the  devised  estate.  The  present  case^ 
howeveri  does  not  call  for  a  decision  npon  that  point. 


Z  8 
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Rolls,  INGLEBY  V.  DOBSON. 

March  14. 

A  school-         ^l^HE  testator  in  this  case  gave  a  sum  of  20002.  in 

prioi^o  Sie  ^^^^  ^'^^  ^^®  purpose  of  rebuilding  or  enlarging  an 

9  G,  3.  C.36.,  old  school-bouse  then  existing  in  the  town  of  Stokedey^ 
manoTgWoiby  ^^  ^^  building  a  new  school-house  in  the  same  parish. 
the  lord  for  The  surplus  of  the  2000/.  was  to  be  applied  by  way  of 
Sd^d}^  emolument  for  a  schoolmaster;  and  the  wiU  described 
fuDscnpuons    the  number  and  description  of  the  scholars  who  were  to 

from  the  lord  '^ 

of  the  manor    be  taught. 

and  other 

parishioners, 

and  never  At  the  hearing  of  the  cause  before  Lord  Giffbrdj  he 

w^Tothei*/  referred  it  to  the  Master  to  inquire  whether  the  old 
wise  than  as  a  school-house,  in  the  will  mentioned,  had  been,  in  any 
house,  is  so  ^"^^  what  manner,  and  by  whom,  appropriated  to 
dedicated  to     charitable  purposes,  and  whether  the  same  was  in  morfe» 

chanty,  and  ,  , 

in  mortmain,    mam  at  the  death  of  the  testator. 

that  a  bequest 
for  the  pur- 
pose of  repair-      The  Master  found   that  the  school-house  had  not 

lading  it>  and  ^^^  appropriated  to  charitable  purposes,  and  was  not 
of  providing  a  in  mortmain  at  the  death  of  the  testator.     To  this 

salary  for  a 

schoolmaster,  report  an  exception  was  taken,  which  now  came  on  to 
is  a  valid         be  heard. 

legacy. 

It  appeared  upon  the  evidence  before  the  Master, 
and  the  facts  were  not  disputed,  that  this  school-house 
was  built,  in  1 734,  and,  therefore,  two  years  before  the 
statute  9  G.  2*  c.  36.,  upon  waste  of  the  manor,  which 
was  then  given  by  the  lord  of  the  manor  for  that  pur- 
pose ;  that  the  expense  of  the  building  was  discharged  by 
the  subscriptions  of  the  lord  of  the  manor  and  the  other 
inhabitants  of  the  parish ;  that  the  lord  of  the  manor, 

during 
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diirbg  a  considerable  period,  allowed  a  sum  of  25/.  a  IS2S* 
year  for  a  schoolmaster,  and  that,  some  years  afterwards, 
another  person  had  given  by  his  will  40s.  a  year  towards 
Ae  maintenance  of  the  schoolmaster,  though,  latterly, 
that  sum  had  not  been  paid ;  that  the  building  had  not 
been  applied  to  any  other  purpose  than  as  a  school,  ex- 
cept that  the  school-master  had  at  one  time  occupied 
an  upper  apartment  in  it  rent  free,  and  that  sometimes 
there  had  neither  been  schoolmaster  nor  scholars;  and 
that  the  scholars,  when  there  were  any,  made  some 
payments  for  their  instruction. 

•  Very  shortly  before  the  institution  of  this  suit,  the 
l^resent  lord  of  the  manor  had  brought  an  ejectment  to 
ttoover  the  possession  of  the  school-house  from  a  woman 
who  had  been  named  schoolmistress  by  theparishioners, 
bat  had  at  the  time  no  scholars ;  and  she,  being  too  poor 
to  stand  the  expense  of  litigation,  gave  up  the  pos- 
ansion  to  the  lord  of  the  manor,  who  stated,  in  an 
affidavit  before  the  Master,  that  he  had  brought  such 
qectment,  not  with  a  view  to  claim  the  school-house  as 
his  property,  but  in  order  to  facilitate  the  object  of  the 
will  of  the  testator  in  this  cause,  by  putting  his  trustees 
in  possession  of  the  premises. 

Mr.  BicJcersteth  and  Mr.  Knight^  for  the  exception. 

Mr.  Preston  and  Mr.  Pemberton^  contrd. 

That,  for  a  number  of  years,  the  building  has  not 
been  treated  as  private  property,  but  has  been  occa^ 
sionally  used  as  a  school,  sometimes  of  one  sort,  and 
someUmes  of  another,  is  not  a  suilicient  ground  for  the 
Court  to  say,  that  the  land  was  appropriated  to  charity 
and  was  in  mortmain  at  the  death  of  the  testator.  No 
conveyance  of  the  school-house  is  produced,  nor  any  in- 
strument shewing  an  appropriation  of  it  to  charity ;  and 

Z  4  the 
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the  presumption  of  any  conveyance  is  repelled  by  the 
Master's  report,  and  the  circumstances  stated  in  it« 
There  is  no  declaration  in  writing  which  could  create  ^ 
trust ;  nor  is  there  any  certainty  in  the  charitable  trust 
which  the  Court  is  required  to  raise  by  mere  conjecture* 
To  what  particular  purposes  is  the  school  to  be  devoted? 
Who  are  to  enjoy  the  benefit  of  it  ?  What  are  to  be 
the  qualifications  of  the  Master  ?  By  whom  is  he  tp  1^, 
appointed  ?  The  very  evidence,  on  which  the  exceptant 
relies,  shews,  that  there  is  no  certainty  in  the  supposed 
charitable  trust ;  for  the  building  has  been  used  some- 
times as  a  school  for  boys,  and  sometimes  as  a  school 
for  girls;  to-day  it  has  been  under  a  master;  to-morrow, 
under  a  mistress;  at  one  time  the  master  has  been 
nominated  by  the  minister  of  the  parish,  at  another  timei 
by  the  vestry.     The  AUomey^General  v.  Hewer,  (a) 


The  Master  ^  the  Rolls 

Allowed  the  exception  ;  stating  that,  upon  the  admitted 
fiiicts,  the  school-house  was  plainly  dedicated  to  the  public' 
purpose  of  a  school,  and  was  therefore  a  charitable 
establishment,  and  in  mortmain,  at  the  death  of  the* 
testator;  that  no  individual  could  claim  property  in  it; 
and  that,  if  the  lord  of  the  manor  had  asserted  a  hostile' 
claim  to  it,  it  would  have  been  the  duty  of  the  Attorney- 
General  to  have  resisted  that  claim. 

(a)  S  Vem.SbT. 
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BAYLEY  V.  BOULCOTT.  ^ou.,. 

March  14. 

fVHE  Plaintiff  in  this  case  had  derived  a  considerable  A  mother,  en- 
*    property  under  the  will  of  a  relation,  who,  as  to  condderable 
«  aiim  of  4000/.,  part  of  such  property,  had  given  her  property 
a  life  interest  only,  with  remainder  to  tfie  PlaintiiTs  of  a  relation, 
daughter  and  only  child.    Boukott,  one  of  the  exe-  '".*  c^nvers- 
cntora  of  this  relation,  considering  that  it  would  be  executor  of 
reasonable  that  the  Plaintiff  should    make   a  larger  ^Jr^^^d  an 
provision  for  her  daughter,  to  guard  against  the  conse-  intention  to 
qnences  of  a  second  marriage  by  the  IHaintiff,  did,  ^entof^art^ 
without  previously  consulting  the  Plaintiff,  transfer  a  ofthatpro- 
mm  of  10,000/.  stock,  to  which  she  was  entitled  mider  was  standing 
the  will,  from  the  name  of  his  testatrix  unto  the  names  '"  his  name, 
of  himself  and  the  other  executor  of  the  testatrix,  daughter,  and 
with  a  view  to  make  this  sum  the  subject  of  a  settle-  ''«9"*»^e<l  the 

•^  executor  to 

ment  upon  the  Plaintiff's  daughter,  after  the  Plaintiff's  instruct  her 
death.     He  afterwards  acquainted    the   Plaintiff  that  p^eplu^'^such  a 
be  had  made  this  transfer,  and  stated  to  her  the  object  setuement : 
with  which  he  had  made  it ;  and  he  recommended  a  pared  settle* 

further  settlement  upon  the  daughter  accordingly.    The  J°®°'  y^^S 
...  .  ^  .        brought  to 

Plaintiff  on  that  occasion  assented  to  die  suggestion,  her  for  ezecu- 

and  requested  him  to  call  upon  her  solicitors  and  give  ^u"'    d  h*^ 
them  instructions  to  prepare  a  proper  deed  for  that  pur-  mind,  and  re- 
pose. The  deed  of  settlement  was  accordingly  prepared;  i"?^Hdd"§?  t 
but  when  it  was  brought  to  her  for  execution,  she  stated  her  intention, 
that  she  had  changed  her  mind,  and  refused  to  sign  it ;  the  convent 

and,  the  executors  of  the  testatrix,  into  whose  names  *^*^°  ^^  ^e 

,  ,  '     executor  of 

the  10,000/.  had  been  transferred,  having  declined  to  her  relation, 

transfer  it  to  the  Plaintiff  without  the  direction  of  a  ^***  "^^, , 

amount  to  a 

court  of  equity,  the  present  bill  was  filed  by  her,  in  ded&ration  of 
order,  amongst  other  purposes,  to  obtain  a  transfer  of  the^propertv 
this  sum  of  10,000/.  stock.  was  personal 

Mr.  ^^'^ 
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1S26.  Mr.  Pepifs  and  Mr.  Barber^  for  the  Plaintifl^  ched 

Ellison  y.  Ellison  (a),  and  Antrobus  ▼•  SmtM.  (i)    The 
stock  in  question,  they  argued,  could  have  ceased  to 
be]  the  absolute  property  of  the  Plaintiff  only  in  edo- 
sequence  of  a  trust  having  been  created  for  the  daughtor* 
It  was  not  pretended  that  there  had  been  a  declaralioii 
of  trust  by  an  instrument  in  writing;  and  the  case  of  the 
Def^idant,  therefore,  could  not  be  carried  higher  than 
this,  —  that  the  transfer  of  the  stock  by  Boulcoiij  with  a 
view  to  a  settlement  on  the  daughter,  and  the  assent  of 
the    mother  to  what   he   had   done,   did^  in  equity, 
amount  to  a  settlement     Now,  if  the  mother,  after  she 
was  informed  of  the  transfer  of  the  stock,  had  saic^ 
^'  I  assent  to  the  transfer^  and  I  declare  that  the  stodk 
shall  be  holden   in   trust,    after   my  deaths    fiir   nay 
daughter,''   or  had  made  any  equivalent  declaration, 
there  might  have  been  some  ground  for  contending  that 
an  equitable  interest  vested  in  the  daughter.     In  fiict, 
however,  the  Plaintiff  made  no  parol  declaration  of  trust; 
she  only  expressed  an  intention  of  executing  a  written 
declaration  of  trust;  and  having  retracted  her  purpose 
before  it  was  carried  into  execution,  the  stock  renuuned 
her  absolute  property. 

Mr.  SkhroiVf  contra. 

That  which  was  done  by  the  mother,  amounted  to  a 
complete  and  irrevocable  settlement  of  the  10,000^  upon 
the  daughter,  after  the  mother's  death.  To  declare  a 
trust  of  personal  property,  writing  is  not  necessary.  The 
transfer  of  the  stock  into  the  names  of  the  executors, 
and  the  unequivocal  expressions  by  the  Plaintiff  of  her 
intention  that  the  stock  so  transferred  was  by  way  of  a 
further  provision  for  her  daughter,  created  a  trust  in 

favour 

(o)  6  res.665,  (*)  12  Ves.JO. 
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fiivour  of  the  daughter,  which  the  mother  cannot  destroy. 
That  trust  is  not  affected  by  the  circumstance  that  the 
deed,  for  which  instructions  were  at  one  time  given,  was 
not  prepared ;  for  the  deed  is  not  necessary  in  order  to 
create  the  trust:  Jenkiris  Centuries{a)y  Kingy*  Cotton  (&), 
ForAfce  v.  WiUis  {c),  Nabb  v.  Nabb.  {d) 

The  Master  of  the  Rolls. 

It  is  true,  that,  with  respect  to  personal  property,  a 
declaration  of  trust  may  be  by  parol,  and  that  a  written 
instrument  is  not  necessary  for  that  purpose.  But  the 
eonversation,  which  took  place  between  the  plaintiff  and 
and  the  executor,  when  he  acquainted  her  with  the  fact 
of  the  transfer  of  the  10,000/.,  cannot  be  considered  as 
being,  on  her  part,  a  fixed  and  concluded  declaration  of 
trust  in  favour  of  the  daughter. 

There  was,  on  the  part  of  the  Plaintiff,  no  more  than 
an  expression  of  her  intention  to  make  a  future  declar- 
ation of  trust  in  favour  of  the  daughter,  by  an  instru- 
ment which  she  authorised  the  executor  to  have  pre- 
pared by  her  solicitor ;  and,  beyond  the  general  purpose 
of  settling  the  10,000/.  upon  the  daughter  after  her 
death,  the  particular  terms  of  that  instrument  were  not 
even  the  subject  of  consideration.  This  inchoate  in- 
tention being  merely  voluntary  on  the  part  of  the 
mother,  the  execution  of  it  cannot  be  compelled  by  this 
Court 

Decree  for  the  Plaintiff. 


1889. 


Baylby 

V. 
BOULCOTT. 


(a)  Cent.  TO.  Case  9. 

(b)  t  P.  Wnu.  674. 


(c)  5  Bro.  C.  C,  577* 
\d)  10  Mod.  404. 
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Rolls.  THOMAS  v.  PHELPS. 

Mardi  18,  19. 

A  eift  to  il.  I^HIS  was  a  bill  filed  for  a  partition  of  land  claimed 

«  whom  I  ap.  ^y  *^   Plaintiff,  late  Elizabeth  Phelps,  but  now 

point  my  exe-  married  to  the  other  Plaintiff  Thomas^  under  the  wfll  of 

that  I  possess  ^^^  ^^^^  father.    The  father  began  his  will  by  stating, 

in  any  way  <«  ^g  touching  such  worldly  estate^  wherewith  it  has 

me,  by  them  pleased  God  to  bless  me  in  this  life,  I  givey  devise,  and 

freely  to  be  dispose  of  the  same  in  the  followinc:  mannen"     He  tbeo 

possessed  or  *^  ^  ^ 

enjoyed,  of      gave  several  pecuniary  legacies,  after  which  the  will 
natu^or         proceeded  in  these  words :  "  I  also  give  and  bequeath 

manner  it  may  the  lease  of  the  colliery  of  Landigoounet  to  my  son  James 
be«"  will  D8SS  o  *^  tf 

the  fee  simple  Phelps :  him  and  my  daughter  Elizabeth  Phelps  I  do 
of  real  estate,    make,  constitute,  and  appoint  my  joint  executor  and 

executrix  of  this  my  last  will  and  testament,  of  aU  that 
I  possess  in  any  way  belonging  to  me,  by  them  freely 
to  be  enjoyed  or  possessed,  of  whatsoever  nature  or 
manner  it  may  be,  only  my  household  furniture^  which 
I  give  to  my  daughter  who  lives  the  longest  sing^e^  and* 
after  her  decease  or  marriage,  to  be  soldf  and  equally 
divided  between  my  remaining  children:  and  if  my 
daughter  Elizabeth  Phelps^  one  of  my  executors*  do,  at 
any  time  ever  hereafter,  marry  Robert  Dames^  she  is  to 
be  excluded  of  being  one  of  my  executors,  and  to  be  cut 
off  with  one  shilling." 

The  question  in  the  cause  was,  whether,  under  the 
clause  above  stated,  Elizabeth  Phelps  took  any^  and  what, 
interest  in  the  real  estate  of  the  testator  not  otherwise 
disposed  of. 

Mr.  Bickersteth  and  Mr.  Wilson^  for  the  Plaintiffit 
contended  that  the  fee-simple  of  a  moiety  of  the  re- 
siduary 
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iiduary  real  estate  df  tha  testator,  passed  by  the  will  to 
the  daughter  Elizabeth.  They  cited  Hogan  v,  JarcA- 
ton  (a),  Monk  v.  Maudsley  (&),  and  the  authorities  re- 
fisrred  to  in  the  argument  of  that  case. 

Mr.  Treslove  and  Mr.  Martin^  for  the  heir. 

The  gift  being  to  Elizabeth  only  as  executrix,  she  ean 
take  nothing  but  personal  property.  The  testator  makes 
her  and  James  executrix  and  executor  of  ''all  that  I 
possess ; "  a  mode  of  expression  wholly  inapplicable  to 
frcehold  estate ;  and  the  bequest  is  modified  immediately 
afterwards  by  an  exception  of  various  personal  chattels. 
Sach  expressions^ shew,  that  the  testator  had  not  real 
estate  in  his  contemplation,  when  he  framed  this  part  of 
his  wilL 
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Even  if  the  clause  were  sufficient  to  pass  freeholds, 
there  are  no  words  of  limitation  which  could  carry  the 
iQterest  of  Elizabeth  beyond  an  estate  for  life.  The 
testator,  iu  making  her  an  executrix  of  all  that  he 
possesses,  cannot  by  these  words  have  given  her  a 
greater  interest  in  his  real  estates,  than  if  he  had  devised 
tjbem  to  her ;  and  the  direction  that  what  is  thus  given 
her  is  to  be  freely  enjoyed  and  possessed  by  her,  cannot 
enlarge  the  quantum  of  her  interest  The  most  ex- 
tended construction,  which  can  be  put  upon  the  will,  is, 
th*i>  it  is  a  devise  of  lands  to  Elizabeth^  to  be  by  her 
freely  enjoyed  and  possessed ;  and^sueh  a  devise^  would 
not  pass  the  fee. 

They  cited  the  following  authorities:  Clement  v. 
Cassey{c)j    Shaw  v.  Bull{d\    Piggott   v.   Penrice{e)f 

Doe 


{a)  Cowp,  Sd9. 

(b)  1  Shm.  286. 

(c)  Noif.49. 


(d)  IS  Miki.  599. 
le)  Prtc.  in  Cha,  4T1, 
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1828.       Doe  y.  Buckner{a\   Dae  v.   Wrig1d^\   Goodrigkt  t. 
^  "  -,     Batron. (c) • 


Marek  19. 


The  Master  of  the  Rolls. 

This  is  the  will  of  a  person  who  had  not  the  ad- 
vantage of  professional  assistance,  and  was  plainly 
ignorant  of  the  nature  and  character  of  the  oilice  of 
executor,  and  of  the  distinction  between  real  and  per- 
sonal estate,  as  it  regards  that  office*  His  purpose  was, 
to  make  a  gift  to  his  son  James  and  his  daughter  Eli^ 

zabeths 


(a)  6  T.  R.  6ia  (5)  8  7*  J2. 64. 


(c)  llEati,290. 


*  In  Shaw  v.  BuUy^e  testator 
devised  |Murt  of  his  freeholds  to 
his  wife  and  her  heirs,  she  pay- 
ing his  legacies,  in  case  his  goods 
and  chattels  were  not  sufficient 
to  answer  them;  and  he  gave 
^  all  the  overplus  of  his  estate" 
to  be  at  his  wife's  disposal,  and 
made  her  his  executrix.  The 
words,  ^  overplus  of  my  estate^" 
were  considered  to  mean  per- 
sonal estate  only,  there  bebg 
nothing  in  the  will  to  fix  on  the 
word  *'  estate"  the  character  of 
comprehending  real  property. 

In  Piggoty.  Penrice  the  words 
were,  *'  I  make  my  niece  execu- 
trix of  all  my  goods,  lands,  and 
chattels;"  and  it  was  held,  that 
lands  of  inheritance  did  not  pass. 
She  was  to  be  executrix  of  such 
lands  as  would  belong  to  her  in 
the  character  of  executrix ;  and, 
in  that  case,  the  word  **  lands" 


the  rather  received  this  construc- 
tion, because  it  stood  between  the 
words  **  goods"  and  **  chattels." 
In  Doe  ▼.  Buekner^  the  testa- 
tor gave  all  the  rest  and  reudue 
of  his  estate  and  effects,  of  what 
nature  or  kind  soever,  to  Bucks' 
ner  and  Robimon,  their  execu- 
tors and  administrators,  in  trust 
that  they  would  "  firom  time  to 
time  add  the  interest  thereof  to 
the  principal,  so  as  to  accumu- 
late the  same ;"  and  it  was  held, 
that  freehold  lands  did  not  pass; 
first,  because  the  words  **  estate 
and  effects"  were  limited  by  the 
words  "  executors  and  adminis- 
trators;" and,  secondly,  because 
the  trust  to  add  the  principal  to 
the  interest,  so  as  to  accumulate, 
could  have  no  application  to 
fireehold  estates^  and  was  in- 
consistent with  the  nature  of 
land. 
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mbeths  and  the  subject  of  his  gift  is,  **  all  that  he  pos-  1828. 
sessed,  in  any  way  belonging  to  him,  by  them  freely  to 
be  enjoyed  or  possessed,  of  whatsoever  nature  or  manner 
it  might  be."  These  words  are  equivalent  to  a  gift  of 
all  his  property ;  and  a  gift  of  all  property  will  not  only 
pass  real  estate,  but  will  pass  all  the  interest  of  the  tes- 
tator in  that  estate.  The  exception  of  the  household 
furniture  is  of  little  weight  here:  as  the  prior  words 
clearly  import  reaLas  well  as  personal  estate,  it  matters 
little  that  the  exception  to  the  gift  happens  to  be  of 
personal  chattels. 
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Rolls. 
March  21. 

Where  a  tes- 
tator ^ves 
annuities,  and 
directs  them 
to  be  paid 
without  any 
deduction 
whatsoever, 
and  where, 
finom  the  nar 
lure  of  the 
property  out 
of  which  the 
annuities  are 
to  be  paid, 
there  could  be 
no  deduction, 
except  in  re- 
spect of  the 
legacy  duty, — 
there  the  an- 
nuities shall 
be  paid  clear 
of  legacy  duty. 


SMITH  V.  ANDERSON. 

^I^HE  testator  by  his  will  gave,  first,  some  legacies, 
"*'  and  then  certain  annuities;  and  he  directed  that 
^^all  the  said  annuities  should  be  charged  upon  abd 
issuing  out  of  all  and  singular  his  leasehold  estates,  and 
be  paid  to  the  respective  annuitants  without  any  deduc- 
tion or  abatement  out  of  the  same,  on  any  account  or 
pretence  whatsoever."  By  the  residuary  clause  he  di- 
rected that  the  residue  of  his  personal  estate,  other  than 
his  leaseholds,  should  be  converted  into  money;  that, 
in  the  first  place,  his  debts  and  funeral  and  testament- 
ary expenses  should  be  paid  out  of  the  proceeds  thereof, 
and  that  the  surplus  should  be  invested  in  the  fimds  or 
upon  real  security ;  and  that  his  trustees  should  stand 
possessed  of  the  stock  or  money,  and  of  all  his  lease- 
hold estates,  upon  trust,  out  of  the  dividends,  interest, 
rents,  and  income  thereof,  to  pay  the  ground  rents 
and  other  payments  to  which  the  leasehold  estates 
were  or  might  be  subject  or  liable,  including  the  ex- 
pense of  insuring  the  premises  from  fire,  and  of  keeping 
them  in  good  repair  and  condition;  and  also  to  pay 
the  several  annuities  thereinbefore  given  and  charged 
upon  the  said  leasehold  estates ;  and  to  apply  the  sur- 
plus upon  other  trusts  therein  mentioned. 


The  testator  made  several  codicils  to  his  will,  in 
which  he  altered  the  amount  and  number  of  the  annui- 
ties, but  always  referred  to  them,  with  trifling  variations 
of  expression,   as   annuities   to   be   paid   without  any 

deduction. 

The 
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The  bill  was  filed  by  the  annuitants  claiming  their       1628. 
annuitiesi  without  any  deduction  in  respect  of  the  legacy       }>  ^ 
duty. 


V, 

Andeeson, 


Mr.  Lovatf    for  the   Plaintifisi    cited  Barksdale  v. 
Gittiat.  (a) 

Mr.  Lee^  contra. 

In  Hales  v.  Freeman  {b\  a  legatee,  to  whom  an  an- 
nuity was  given  ^*  clear  of  all  deductions,"  was  com- 
pelled to  refund  the  amount  of  the  duty  to  the  trustee; 
and  ^  clear  of  all  deductions ''  are  expressions  equivalent, 
in  effect,  to  *^  without  any  deduction  or  abatement." 
Here  the  direction  that  the  annuities  should  be  paid 
without  deduction  or  abatement,  may  be  satisfied  by  a 
reference  to  the  deduction  or  abatement  to  which  they 
might  be  exposed,  in  consequence  of  the  rents  and 
other  payments  to  which  the  leaseholds  were  liable.  It 
is  observable,  that  the  testator  in  the  residuary  clause 
has  specified  various  particular  payments  which  are  to 
be  made  out  of  his  general  residuary  personal  estate  and 
leaseholds:  if  he  had  intended  that  the  fund  should  be  bur- 
dened with  the  legacy  duty,  in  addition  to  the  annuities^ 
is  it  not  likely  that  the  legacy  duty  would  have  been 
mentioned,  as  well  as  other  less  important  charges  which 
he  has  enumerated  ? 

T^e  Master  of  the  Rolls. 

In  the  case  of  Hales  v.  Freeman  there  were  words, 
which,  although  less  strong  than  the  words  used  in  the 
present  case,  might  have  raised  a  similar  question.  But, 
upon  reading  the  report,  it  appears  that  these  words 
were  not  noticed  by  either  the  bar  or  the  Bench,  and 

that 

(«)  1  Swantt.  SQ2.  {b)  \  Brod.^  Bing,  591. 

Vol.  IV.  A  a 
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Suttn 
Andbbsok. 


that  the  argument  and  decision  in  that  case  proceeded 
upon  a  totally  distinct  ground. 

I  admit  that  it  is  to  be  stated  as  the  fair  result 
of  Lord  Eldon*B  judgment  in  Barksdale  v.  GtUiaty  that 
he  considered  that  a  direction  to  pay  annuities  without 
deduction  would  not  extend  to  exempt  the  annuitants 
from  the  legacy  duty,  if,  from  the  nature  of  the  pro- 
perty out  of  which  the  annuities  were  payable,  there 
was  any  other  deduction  to  which  the  annuities  might 
be  sutgect.  It  is  said'  that,  in  this  case,  there  were 
such  other  deductions,  because  the  leasehold  estates  were 
subject  to  ground  rents  and  repairs  and  other  expenses; 
and  that  it  might  be  the  intention  of  the  testator,  there- 
fore^ to  declare,  that  the  annuitants  should  not  bear  any 
proportion  of  th^ie  charges.  In  the  first  place,  it  is 
to  be  observed,  that  the  leasehold  estates  were  the 
secondary,  and  not  the  primary  fund  out  of  which  the 
annuities  were  payable;  the  income  of  the  residuary 
personal  estate,  odier  than  the  leaseholds,  being  the 
primary  fund.  But  what  is  of  much  more  importance 
here  is,  that  the  testator  has  directed  that  all  charges, 
to  which  the  leasehold  estates  were  or  might  be  liable, 
including  the  expense  of  insurance,  should  in  the  first 
place  be  paid  out  of  the  income  of  his  residuary  estate;! 
and  before  the  annuities  were  to  be  paid.  He  could 
not,  therefore,  have  in  his  contemplation  any  deductions 
which  might  arise  in  respect  of  charges  on  the  lease- 
hold estates. 


Let  it  therefore  be  declared,  that  the  annuitants  are 
to  be  paid  by  the  trustees  and  executors,  without  ady 
deduction  in  respect  of  the  legacy  duty. 
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BARFIELD  v.  KELLY.  ,5"^' 

March  Stl. 

nplHE  Plointiff  Ba^rfidd^  who  was  a  bookseUfr>  Altered,  Where  the 
•*•    in  the  year  1811,  intp  a  contract  with  Peter  NiciO-  ^IZt^ltm^ 
sofh  one  of  the  Defendant,  to  publish  a  wor]^  called  sutt  that  a 
2%e  JrahUectural  DicUofiaty^  of  which  Nichqkon  was  inserted,  with- 
ihe  «pthor,  for  then-  joint'  and  equal  benefit;.     The  ^^"  ^nw- 
Plaintiff  accordingly  published  Ihe  work,  and,  in  (he  sent,  in  a  deed 
year  ld21,  he  purchased  from  the  Defewdant  Nichobm  ^]S^"^^ 
his  moiety  of  the  concern.     In  the  d^^d  i>f  AS^i^m0nt  the  deed  wat 
by  Nicholson  there  was  contained  a  corenant  on  hb  tohim-aad^ 
|NMtf  ihat  he  would  not  write  or  publifdit  pr  came  or  that  thecove- 
fncure  tp  be  written  or  published,  any  Abridgment  pf  apon  him, 
that  work  or  of  any  part  thereof  or  any  other  kind  of  *"**  ^®®f 
imUication   which    might  prove  ppi||i|di^al  pr  4^-  proved  ott« 
rnantal  to  the  sale  of  the  ArchHectwral  Dictionofyg  aod  Jj^jjf^^. 
Ihat  he  would  not  in  any  manner*  directly  or  indirwllyt  hibit ;  but  it 
impede  its  circulation  or  publkatioB*  prov^M 

against  an- 

la  Jidy  1828,  the  first  nmiBber  of  a  work  ea|Ie4  The  ant,%ho8e^ILi„ 

Practical  Builder  was  published  by  the  Defendant  J&%,  f ^^^  ^^"^ 

as  the  work  of  the  other  Defendant  Peter  Nieiohon  /  vali^  of  ijie. 

and»  im  jihe  batoning  of  the  year  1824,  th^  present  bill  ^^])^"2^^* 

was  filed,  insisting  that  the  Practical  Builder  was  a  piracy  hearing  of  th» 

of  the  Architectural  Dictionary,  and  praying  tbact  the  De-  ^"1*^^*^^ 

fendants  might  b&  restrained  from  the  fiirther  publication  missed,  if 

_  -  tneve  be'noi 

of  the  Practical  Builder .  evidence 

against  a  De-i 
fendant,  al- 

Immediately  after  the  filii^  of  the  bfll,  the  Plaintiff  though,  upon 

moved  for  and  obtained  ex  parte  an  injunction  against  *  "®^?!1£L 

both  a  ease  was 
made  against  bim,  on  which  %xi  ex  parte  injunction  was  sustained* 
A  PldndflT  must  establish  at  the  hearing,  that  he  had  a  title  to  relief  at  the  time 
of  filing  his  bill ;  or,  if  he  relies  on  matter  subsequent,  he  must  file  a  supplement^ 
bill. 
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1828.  both  the  Defendants.  The  Defendants,  having  put  in 
their  answers,  moved  before  the  Vice-Chancellor  to 
dissolve  the  injunction  which  had  been  so  obtained. 
Upon  that  motion,  the  Vice-Chancellor,  after  expressing 
an  opinion  that  the  Practical  Builder  was  not  a  piracy  of 
the  Architectural  Dictiofiaryj  continued  the  injunction 
against  the  Defendant  Nicholson  upon  the  ground  of 
his  covenant ;  and,  th^  Plaintiff  declaring  himself  to  be 
ready  to  try  the  question  of  piracy  with  the  Defendant 
Kelly  at  law,  the  Vice-Chancellor  dissolved  the  in- 
junction against  the  Defendant  Kelh/y  he  undertaking  to 
keep  an  account  of  the  profits  of  the  work^  until  after 
the  trial  of  the  action,  {a) 

The  Plaintiff  afterwards  appealed  from  this  order  to 
the  Lord  Chancellor,  who  concurring  in  opinion  with 
the  Vice-Chancellor  as  to  the  question  of  piracy^  the 
Plaintiff  then  urged  that  the  Defendant  £i?/^,  having  by 
the  filing  of  the  bill  full  notice  of  the  covenant  entered 
-  into  by  Nicholson^  was  fix)m  that  time  so  far  affected 
by  the  covenant,  that  he  could  not  be  permitted  to  aid 
Nicholson  in  the  breach  of  it,  either  by  using  his  name 
as  the  author  of  the  Practical  Builder^  or  by  employing 
him  in  the  composition  of  the  work ;  and  the  Lord 
Chancellor,  acting  upon  that  principle,  granted  an  in- 
junction against  the  Defendant  Kelly  accordingly.  (6) 

Nicholson  in  his  answer  insisted,  that  the  covenant  in 

question  had  been  introduced  into  the  deed  without  his 

knowledge  or  consent ;  that  the  deed  had  not  been  read 

over  to  him  ;  and  that  'the  covenant  was  a  fraud  upon 

him.     He  likewise  filed  a  bill  to  impeach  the  deed  on 

that  ground. 

Kelb, 

(<i)  The  case,  in  this  stage,  is  reported  in  8  Sim.  4*  Siu.  1^  uodff 
the  name  of  Barfield  v.  NichoUon. 
(A)  2  Si$a.  i  Siu,  9, 10. 
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KeUy  did  not  insist  in  bis  answer,  that  the  assignment        1828. 
by  Nicholson  was  fraudulent.  ^"   '    - ' 

BAEnELD 

r. 

The  cause  now  camft  on  for  hearing.  The  Plaintiff  Kwllt.  . 
had  not  entered  into  evidence :  but  he  had  obtained  au 
order  to  prove  exhibits  viva  voce  s  and  at  the  hearings 
he  produced  the  deed  of  assignment  containing  Nichd- 
son^s  covenant,  and  proposed  to  prove  it  viva  voce  as  an 
exhibit 

For  the  Defendants,  Mr.  Home  and  Mr.  Wakefield 
otgected,  that  this  deed  could  not  be  proved  as  an  exhibit 
viva  voce.  Nicholson  had,  in  his  answer,  insisted  that 
the  covenant  had  been  introduced  into  the  deed  without 
his  knowledge  or  consent ;  that  the  deed  had  not  been 
read  over  to  him ;  and  that  the  covenant  was  a  fraud 
upon  him.  It  was  therefore  material  that  the  Defendant 
should  have  the  opportunity  of  cross-examining  the 
witness  to  the  execution  of  the  deed.. 

Mr.  JRosey  Mr.  Bickerstethj  and  Mr.  BootSy  contrct^ 

The  Master  of  the  Rolls  was  of  opinion,  for  the 
reasons  urged,  that  the  deed  could  not  be  proved  viva 
voce  as  an  exhibit  against  the  Defendant  Nicholson^  but 
that  it  might  be  proved  viva  voce  against  the  Defendant 
KeUtfy  who  had  not  in  his  answer  impeached  its  validity. 


The  proof  of  this  deed  xnva  voce  against  the  Defend* 
ant  KeUy  was  the  only  evidence  in  the  cause. 

Mr.  Horne  and  Mr.  Wakej^ld  submitted  that  the  bill 
must  be  dismissed.  The  whole  of  the  Plaintiff's  case 
depended  upon  Nicholson's  deed ;  and,  as  against  Nichols 
soHj  that  deed  was  not  proved.     As  against  KeUy^  the 

A  a  S  deed. 


9S9 


BmAnnji 

v. 

KSLfcl* 
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detdf  thoagh  in  eTidenoe,  could  have  no  effect,  except 
as  raising  an  equity  from  the  time  when  he  had  notice  of 
it  by  the  filing  of  the  bill.  At  the  filing  of  the  bill, 
therefore,  the  Plaintiff  had  no  ground  of  complaint 
against  KeUy  /  and  there  was  no  evidence  that  Kdfy  bad 
subsequently  done  him  any  injury,  or  had  infKnged 
any  of  the  rights  which  he  claimed  under  the  deed* 

For  the  Plaintiff  it  was  insisted,  that  the  Court  had, 
upon  its  own  records,  and  in  the  injunction  which  it  had 
gninted,  and  which,  after  long  discussion,  had  been  sus- 
tained to  some  extent,  ample  evidence  that  the  Plaintiff 
had  not  filed  his  bill  improperly.  The  deed,  upon  whidi- 
tfie  injunction  proceeded,  was  before  the  Court;  and  the 
Plaintiff  had  a  riglit  to  ask  a  declaration,  thai  Kdfy  oi^t 
not  to  use  the  name  of  Niehakanj  or  to  employ  him  in 
oeintravention  of  the  covenant,  and  the  continuance  of  the 
ittjunedon  whidi  the  Lord  Chancellor  had  granted. 

The  Master  of  the  Rolls,  after  referring  to  the 
former  prooeedings  in  the  cause  upon  die  several  appli- 
cations  with  respect  to  the  injunction,  continued  to  the 
foHowlng  eflfect  t  -^ 

The  result  of  this  cause  is  e)ctremdy  singtdar ;  but  the 
Plaintiff  must  abide  by  the  consequence  of  his  own 
defji^ult.  As  against  the  Defendant  NirAoftoii,  there  is 
no  evidence  whatsoever,  nor  has  a  word  been  read  firom 
his  answer,  and  as  against  him,  therefore,  no  case  being 
now  made,  the  bill  must  be  dismissed  with  coats. 


As  against  the  Defendant  A>%,  the  deed  containing 
Nicholson's  covenant  is  in  evidence ;  and  upon  the  prin- 
ciple of  the  Lord  Chancellor's  injunction  against  Kelfyi 
the  Plaintiff  would  now  be  entitled  to  continue  dial 
injunction,  and  1&£^  would  be  accountable  for  all  profiti 

which 
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which  he  has  made  by  the  Practical  Builder  since  the        1828. 
filing  of  the  bill,  provided  there  were  allegation  and  proof 
on  the  part  of  the  Plaintiff,  that,  since  the  filing  of  the 
bill,  the  Defendant  Keliy  had  published  the  Practical 
Bmlder. 

The  original  bill  could  contain  no  such  allegation, 
because  it  is  matter  subsequent ;  and  there  is  no  sup- 
plemental bill  filed,  asserting  the  fiu^;  the  answer  of  the 
Defendant  Kelly  expressly  denies  the  fact ;  and  no  re- 
ference can  now  be  made  to  the  affidavits  filed  upon  the 
qq^lication  for  the  injunction.  The  goieral  principle  is, 
that  the  Plaintifi*  must  establish  a  title  to  relief  at  the 
time  of  the  filing  of  the  bill ;  for  if  he  then  had  no  title 
Id  relief  his  bill  was  improperly  filed.  As  against  Kelb/f 
ha  could  have  no  title  to  relief  at  the  time  of  filing  his 
faai ;  for  it  was  only  by  the  Plaintiff's  bill  thatKelfy  had 
that  notice  of  Nicholson's  covenant,  which  made  him 
responsible  to  the  Plaintiff.  This  general  principle  was 
fevmerly  acted  upon  so  strictly  in  the  Court  of  £x- 
diequer,  that,  upon  a  bill  for  tithes,  the  account  was 
confined  to  the  time  of  filing  the  bill ;  and  a  new  suit 
was  necessary  in  respect  of  tithes  subsequently  accrued. 
Bat  general  convenience  has  smce  relaxed  the  rule  in 
natters  of  account  in  all  courts  of  equity. 

JJpoa  the  whole,  therefore,  there  is  no  case  now 
bdbre  me  upon  which  I  can  continue  the  injunction,  or 
direct  an  account  against  Kelfy  ;  and  the  bill,  as  against 
hini  also^  must  be  dismissed  with  eoits. 


Aa  4 
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ft„.t8.  KENDALL  v.  KENDALL* 

March  19.  24* 

Whether  fj/ILLIAM  KENDALL   by   his  will,    dated  the 

stock  will  or  6th  of  April  1616,  devised  certain  real  estates  to 

under  the  *i^ree  trustees^  to  the  use  of  his  son  WiUiam  for  life, 

word  «  mo-  ^ith  remainders  over  for  the  benefit  of  WiUiam^s  child- 

der  the  word  ren ;  remainder  to  his  son  Richard  for  life,  with  re- 

**  ^^l  °^  mainders  over  for  the  benefit  of  Bidutrd^s  childrea ;  and 
under  the 

word  **  chat-  he  empowered  his  sons  WiUiam  and  Richard  respect- 

upon  the***™  ively^  when  entitled  in  possession  to  the  rents  of  the 

Whole  con-  lands,  to  appoint,  by  deed  or  will,  as  a  jointure  to  any 

^11.  woman  with  whom  they  might  intermarry,  an  annuity 

*«  "^^f^  J  "^ot  exceeding  160/.  a  year  to  be  issuing  out  of  the 

equally 'the  devised  premises* 
Word  "  chat- 
tels/' used 

simply  and  After  v&rious  Other  devises  and  bequests,  he  pro- 

lification^v^ll  needed  to  bequeath  unto  his  three  executors,  William 

pass  the  whole  Kendall,   John  Wright,   and   Samuel  Pickerings    lOOOt 

estete,  includ-  Long    Annuities,    500/.    Navy    5/.    per    cent.    Bank 

*"^^^  t  ^""'^i^*^?   ^^^   950/.   4/.   per  cent.   Bank   Annuities^ 

of  <*  all  mo-  standing  in  his  name^   and  such  further  sum  in  the 

Siatteb  ^^'  P^''  ^^^  Bank  Annuities  as  might  happen  to  be  in 

clothing,  &c.,  his  name  at  the  time  of  his  death,  upon  tmst>  ^^to  pay 

the  testator's  .              ^i_       -                •.              •  j      •£•          j  i.            •       • 

property  ^  ^^  otherwise  permit  my  said  wife,  and  her  assigns, 

which  may  re-  during  the  minority   of  my  son  Richard  Kendall,  to 

paying  his  receive  and  take  die  interest  and   dividends  and  pro- 

tuneral  j^jg  ^f  ^j^g  g^^jj  last-mentioned  trust  funds,  for  her  and 

charges  and  .                                                                          ' 

debts/'  will  their  use  and  benefit ;  and  upon  further  trust,  when  and 

moi^sfntw^t  ^^  ^^^"  ^  '"y  ^^^  ®°^  Richard  shall  attain  his  age  of 

in  stock  and  twenty-one  years,  then,  as  to  the  last-mentioned  iunds^ 

^^^'  upon  trust,  that  the  said  trustees  or  trustee  for  the 

time  being  do  and  shall  either  apply  the  same  for  the 

benefit 
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benefit  of  my  said  son  Richard^  upon  the  like  trusts  as 
are  hereinafter  declared  concerning  the  monies  to  arise 
by  sale  of  my  Lincolnshire  estate,  or  do  and  shall  settle 
the  same  upon  or  for  the  benefit  of  the  said  Richard 
Kendall  and  his  issue,  in  such  manner  as  they  the  said 
trustees  or  trustee  for  the  time  being  shall  in  their  or 
his  discretion  think  fit"  In  the  event  of  Richard^s 
dying  under  twenty-one,  this  property  was  given  to  the 
testator's  wife  during  her  life,  and,  after  her  decease,  was 
to  fall  into  the  residue. 


1828. 


In  a  subsequent  part  of  the  will,  the  testator  devised 
bb  Lincolnshire  estate  unto  William  Kendall^  John 
Wrightj  and  Samuel  Pickering,  upon  trust  to  sell  it: 
*'  and  I  declare,''  continued  the  testator,  <<  that  die 
said  trustees  or  trustee  for  the  time  being  shall  invest 
the  monies  to  arise  by  such  sale  in  the  public  stocks,  or 
at  interest  on  real  securitiesy  and  shall^  during  the 
minority  of  my  said  son,  pay  and  apply  the  interest, 
dividends,  and  annual  produce  thereof,  to  or  for  his 
benefit^  in  such  manner  as  to  the  said  trustees  or  trustee 
finr  the  time  being  shall  seem  meet,  and,  when  and  so 
soon  as  my  said  son  Richard  shall  attain  the  age  of 
twenty-one  years,  do  and  shall  pay  and  apply  the  whole 
of  the  said  trust  funds  and  securities  in  such  manner  for 
the  benefit  or  the  establishing  and  settling  in  life  of  my 
said  son  Richard,  as  the  said  trustees  or  trustee  for  the 
time  being  shall  in  their  or  his  discretion  think  fit"  If 
Bichard  died  under  twenty-one,  these  trust  funds  wiere 
given  to  the  other  children  of  the  testator  who  should 
be  then  living* 

The  testator  William  left  his  two  sons,  William  and 
Richard,  him  surviving.  Richard  attained  twenty-one, 
and  married.  His  will,  dated  the  12th  of  April  1826, 
was  in  the  following  words  3  — 

«  First, 
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1828.  ^  <<  First,  at  mj  death  I  give  and  bequeath  to  Susannah 
Jane  Kendall^  my  beloved  wife,  the  sum  of  150L  per 
annum  during  her  natural  life,  as  I  am  empowered  to 
do  by  the  will  of  my  late  beloved  &ther  fViUiam  Kendatt$ 
bearing  date  the  6th  day  o(  April  1816,  to  be  paid  \rf 
the  executors  of  the  said  WiUiam  KendcM  deceasedt 
Second,  I  also  bequeath  to  my  said  wife  all  moniesy 
goods,  chattels,  clothing,  8cc.,  my  property,  which  may 
remain  after  paying  the  charges  incident  to  my  funeral 
and  such  debts  as  I  may  owe  at  my  death.  Third,  it 
is  my  wish  to  make  and  ordain  my  dear  brother  JVHr 
Uam  Kendall  the  sole  executor  of  this  my  last  wiU/* 

Richard  died  shortly  afterwards  without  issue^  and 
leaving  his  widow  and  his  brother  William  him  snr- 
viving.  The  trustees  had  not  exercised  the  discretiQii 
given  them,  or  made  a  settlement  of  any  part  of  the 
trust  funds  on  Bichard  and  his  issue. 

The  bill  was  filed  by  WiUiam  KendaU^  for  the  purpose 
of  carrying  into  effect  the  trusts  of  the  will  of  the  tm^ 
tator  William  KendaUj  and  of  having  the  rights  of  partie% 
claiming  under  the  will  of  Richard^  declared. 

William^  the  executor  of  Richard^  claimed,  as  sndi 
executor,  the  stocks  in  which  Richard  took  an  interest 
under  his  father's  wilL 

The  widow  of  Richard^  on  the  other  hand,  insisted, 
that  the  whole  of  the  personal .  estate  of  Richard^  in- 
cluding those  stocks,  was  expressly  bequeathed  to  her; 
or  at  least,  that,  if  she  did  not  take  the  whole,  she  was 
entitled  to  an  annui^  of  1502.  a  year  issuing  out  of 
those  stocks. 


Iff. 
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Mr.  Pif^  and  Mr.  Randall,  for  the  Haintiffi  1828. 

Upon  the  true  construction  of  the  will  of  William 
KendaU^  Richard,  at  the  time  of  his  death,  was  entitled 
absolutely  to  the  stocks,  which  had  been  specifically 
bequeathed  to  him,  or  which  had  been  purchased 
with  die  price  of  the  Lincolnshire  estate,  subject  only 
to  a  discretion  in  the  trustees,  which  could  not  take 
away  his  interest,  though  it  might  modify  his  manner 
of  enjoying  it,  and  which  must  have  ceased  at  his 
death.  But  his  father's  will  did  not  give  him  any 
power  over  any  part  of  the  personal  estate  or  of  the 
produce  of  the  Lincolnshire  property.  The  gift,  there* 
fere,  of  the  annuity  of  150/.  a  year  must  be  inoper- 
ative; it  is  a  supposed  exercise  of  a  power  which  he 
did  not  possess;  it  is  a  charge  not  upon  his  own  as- 
sets, and  to  be  paid  by  his  executor,  but  upon  his 
&thei^8  estate,  and  to  be  paid  by  his  &ther's  exe- 
cutors. The  fiict  is,  that  Richard,  recollecting  that  be 
hud  a  power  under  hU  father's  wiU  of  appointing^  in 
a  gjLvea  event,  a  jointure  of  1502.  to  his  wife,  meant 
to  exercise  that  power ;  either  misapprehending  or  not 
rsooDecting  die  qualification  with  which  it  was  given^ 
and)  therefore,  not  being  aware,  that,  in  the  actual  cir« 
camitanoes  of  the  family,  he  was  not  in  a  situation  to 
exercise  it 

The  bequest,  which  follows,  is  not  a  disposition  of  all 
his  personal  estate,  but  is  a  specific  gift  of  certain 
species  of  property,  in  none  of  which  is  stock  included. 
^  Money"  will  not  pass  stocky  neither  will  ** clothing;'' 
^  goods  and  chattels,"^ in  their  proper  sense,  refer  only 
to  moveables,  and  do  not  include  stock.  But  even  if 
ihey  were  sufficient,  when  standing  alone,  to  pass  stock, 
diej  cannot  have  that  efiect  here.  For  it  is  clear  that 
they  are  not  intended  to  denote  personal  estate  gene- 
rally; 
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1828.       rally;  since  they  are  both  preceded  and  followed  by 
KwJnltx.      words  descriptive  of  particular  species  of  personalty^ 
V.  and|  therefore,  are  to  be  taken  in  such  a  limited  sense 

as  will  not  comprehend  the  articles  described  by  those 
precedent  and  subsequent  words.  **  Goods,  chattels,  and 
clothes,''  will  not  pass  stock  (a) :  much  less  will  **  goods, 
chattels,  clothing,  &c.;"  for  the  *^  4*^."  is  an  additional 
proof  that  the  testator  did  not  conceive  that  he  had 
used  any  words  which  would  include  all  his  personal 
estate ;  and  it  b  added  in  order  to  pass  things  ejusdem 
gefieris  with  the  particular  species  of  things  before  enu- 
merated. Ommanney  v.  Butcher  (5),  Hoiham  v.  Sutton  {c\ 
Crichton  v.  Symes.  (d) 

Mr.  Home  and   Mr.  Wakefield^   for  the  widow  of 
Richard  Kendall. 

The  words  **  goods  and  chattels"  are  sufficient  to 
pass  the  testator's  interest  in  the  stocks  in  question  and 
all  the  rest  of  his  personal  estate,  unless  there  be  found, 
in  the  context  of  the  will,  something  to  shew  that  such 
was  not  the  intention  of  the  testator.     The  addition  of 
words,  applicable  to  particular  species  of  property,  indi- 
cates only  an  anxiety  on  the  part  of  the  testator  that 
these  particular  things  should  pass,  and  his  ignorance 
that  the  more  general  words  would  have  included  them, 
without  such  an  addition.     In  this  will  there  is  nothing 
to  control  the  operation  of  the  general  words.     On  the  . 
contrary,  the  circumstance  that  the  bequest  to  the  wife 
is  made  subject  to  the  payment  of  the  testator's  debts 
and  funeral  expenses,  is  a  strong  indication  of  his  pur- 
pose to  give  her  all  his  personal  estate ;  for  it  would  be 
absurd  to  impute  to  him  an  intention  to  throw  on  his 
ready  money^  his  furniture  and  moveables,  his  clothing 

and 

(a)  1  TVim.  4*  iZttff.  272.  (e)  15  Vet.  3X9 

{h)  1  Turn.  4*  Ru$t.  860.  (</)  9  Atk.  61. 
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sod  other  articles  of  the  same  kind,  the  paymaiit  of  his 
debts  and  legacies,  (a  charge  which  would,  in  fact,  con- 
some  more  than  the  value  of  that  part  of  his  property,  and 

'  kftve  nothing  for  his  widow,  the  object  of  his  bounty,) 
•iid  to  give  the  great  mass  of  his  property,  exempt  from 

'  that  charge,  or  liable  to  it  only  after  the  particular  fund, 
specified  to  have  been  given  to  the  wife,  had  been  ex- 
hausted, to  his  executor  in  the  character  of  executor. 


ses 
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'  If  the  widow  does  not  take  the  whole  of  MichardTs 
peraonalQr,  she  is  at  least  entitled  to  an  annuity  of  150^ 
a  year  out  of  the  dividends  of  the  stocks,  to  which,  at 
the  time  of  his  death,  he  was  entitled  under  his  father^s 
will.  He  unquestionably  had  power  to  dispose  of  those 
flocks ;  and  he,  therefore,  had  power  to  direct  an  an- 
nuity to  be  paid  out  of  them.  He  orders  it  to  be  paid 
by  his  father's  executors,  because  the  funds  were  in 
-their  name. 


Mr.  MoorCf  for  the  widow  of  the  testator  William 
Kendall^  submitted,  whether  Richard^  at  the  time  of  his 
death,  was  entitled  absolutely  to  the  sums  of  stock  men- 
tioned in  his  father's  will;  and  cited  Bobinson  v.  CleO' 
iarm{a) 

'  Mr.  Lynch^  Mr.  SiirUonj  and  Mr.  Campbell^  for  other 
parties. 


The  Master  of  the  Rolls. 

The  first  question  made  is.  Whether  Richard^  under 
the  will  of  his  father,  took  any  interest  of  which  he  had 
power  to  dispose  by  will ;  and  the  remaining  question 

(a)  lSVet.S26. 
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ii^  Who  are^  under  the  will  of  Bichard^  torn  «d 
such  inlerest  as  Bichard  had  power  to  di^x>8e  o\ 

The  testator  ffiUtcmh  by  hu  will,  gave  t9 
thereio 'named  certain  sums  of  stock,  upon  trust  to  pqr 
the  diTideiids  to  his  wife,  until  his  son  Bickard  sboiOd 
attain  twenty-one,  and  then,  as  to  the  said  funds,  lo 
apply  the  same  for  the  benefit  of  his  son  Bichard^  upon 
the  like  trusts  as  were  thereinafter  declared  concerning 
the  monies  to  arise  by  the  sale  of  his  Lineoknhire  estate 
or  otherwise  to  settle  the  same  upon  or  far  the  htintiit 
c{  Bichard  and  his  issue  in  such  manner  as  tbcj  in  their 
discreticm  should  think  fit.  The  trustees  did  dot  exer- 
dse  the  discretion  thus  rested  in  them  to  make  a  settk- 
ment  of  these  funds  for  the  benefit  of  Bichard  mtd  hk 
issue;  and  it  becomes  necessary,  therefore^  to  refer  .to 
the  trusts,  which  were  declared  in  the  subsequent  patt 
of  the  will  of  WiUiam  with  respect  to  the  monies  wliicb 
were  to  arise  from  the  sale  of  the  Lincolnshire  estate^ 
because,  by  those  trusts,  the  right  to  these  funds  is 
now  to  be  ascertained. 


In  the  aibsequent  part  of  his  will,  the  testator  WSUam 
devised  to  the  same  trustees  his  estate  in  Unc6lndA% 
upon  trust  to  sell  the  same,  and  to  invest  the  monies  in 
the  public  stocks  or  funds  or  upon  real  securitieB,  and  to 
apply  the  dividends  or  interest  for  the  benefit  of  Bichmd 
during  his  minority  in  such  manner  as  they  should  think 
fit ;  and  when  Bichard  should  attain  twenty-one,  then  to 
apply  the  whole  of  the  said  funds  and  securities  in  such 
manner  for  the  benefit  of  Bichard^  or  for  the  establish* 
ing  and  settling  of  him  in  life,  as  they  should,  in  their 
discretion  also,  think  fit;  and  if  Bichard  should  die 
under  twenty«one,  then  the  same  funds  and  securities 
were  to  be  held  in  trust  for  all  the  other  children  of  the 
testator  WiUiam  in  equal  shares.     Consequently,  when 
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Bkhard  attained  twenty^one,  the  trustees  hdd  the  funds 
at  eecilritie^  in  which  the  price  of  the  Lincolnshire  estate 
liid  been  invested,  for  the  sole  benefit  of  Bickard^  and 
had  no  authority  to  apply  them  for  any  other  purpose. 
Tbsiy  were,  therefore,  the  absolute  property  of  Bickard, 
M^ject  only  to  the  discretion  of  the  trustees  as  to  the 
tiftie  and  manner  in  which  they  should  be  paid  to  him  or 
iqiplied  for  his  use.  That  discretion  necessarily  ceased 
vpon  the  death  ofMichardj  when  it  was  no  longer  capable 
ni  being  exercised ;  and,  consequently,  the  price  of  the 
JUncainshire  estates  was  property  oiBichard,  which  would 
■pass  by  his  will ;  and  the  several  sums  of  stocky  to  which 
I  in  the  first  place  referred,  being  limited  upon  the  like 
trusts  as  the  price  of  the  Lincolnshire  estate,  in  case 
the  trustees  did  not  setde  the  same  for  the  benefit  of 
Biehard  and  his  issue  (and  they  did  not  make  any  such 
atttlement),  the  necessary  consequence  is,  that  those  also 
are  properfy  of  Bichardf  which  would  pass  by  his  will. 


The  remaining  question  is,  who  are  entitled  to  these 
properties  under  the  will  of  Bickard.  Bkhard  by  his 
will  gave  to  his  wife,  who  survived  him,  an  annuity  of 
ISOJ.  a  year,  which^  he  therein  stated,  he  was  empowered 
tD  do  by  the  will  of  his  fiither.  He  proceeds  in  these 
words:—***^!  bequeath  to  my  wife  all  monies,  goods, 
and  chattels,  clothing,  &c.  my  property,  which  may 
flUiain  after  paying  the  charges  incident  to  my  funeral 
«nd  such  debts  as  I  may  owe  at  my  death ;"  and  he 
then  concludes  his  will  by  appointing  his  brother  Wil^ 
Ham  to  be  his  sole  executor.  It  is  said,  that  the  gift 
of  the  annuity  to  his  wife  operates  nothing :  that  it  is  a 
gift  made  under  a  mbapprehension  of  his  father's  will ; 
lliat  he  had,  under  the  will  of  his  father,  a  power  to 
diaxge  a  certain  estate  with  an  annuity  of  I  SOU  in  favour 
^  his  widow,  in  case  he  should  become  entitled  in  pos- 
seMUon  to  that  estate  by  the  death  of  his  brother  Wil- 
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1828.       Ham  without  issue;  but  that,  William  having  surrired 
J^  "  him,  and  he  having  never  become  entitle  to  the  pos- 

o.  session  of  that  estate,  he  had  no  authority  to  charge  the 

KsNDAu*  property  for  the  benefit  of  his  widow.  I  think  it  a  veiy 
probable  conjecture,  that,  making  this  will  evidently  with- 
out professional  assistance,  he  did  make  this  gift  of  the 
annuity  under  a  misapprehension  of  the  effect  of  his 
father's  will ;  and  clearly,  not  being  in  possession  of  the 
settled  estate,  he  could  not  charge  it  with  this  annui^. 
'  But  courts  of  justice  cannot,  with  any  safety  to  the  rights 
of  property,  put  a  construction  upon  a  will  by  con- 
jecture, and  must  govern  their  decisions  by  the  expres- 
sions which  a  testator  has  used.  His  expression  is,  not 
that  he  charges  this  annuity  upon  the  settled  estate^ 
but  that  he  gives  this  annuity  to  his  wife,  as  he  is  em- 
powered to  do  by  the  will  of  his  father.  If,  under  the 
will  of  his  father,  he  has  property  which  he  could 
charge  with  this  annuity,  then  the  words  of  the  will  are 
.  satisfied.  His  father  has  empowered  him  to  give  this 
annuity ;  and  it  is  a  charge  upon  all  the  property  wfaidi 
he  takes  under  his  father's  will. 

That  is  not,  however,  a  very  important  point,  if  the 
wife  succeeds  in  her  claim  to  be  absolutely  entitled,  by 
the  subsequent  words,  to  all  the  property  which  Richard 
took  under  the  father's  will.  If  she  is  absolutely  entitled 
to  that  property,  it  is  altogether  immaterial  to  the  wife, 
whether,  in  the  prior  part  of  the  will,  it  was  or  was  not 
charged  with  an  annuity  in  her  favour.  It  is  this  dr« 
cumstance  which  principally  leads  me  to  the  conjecture, 
that  Richard  considered  that  he  had  a  power  to  charge 
the  settled  estate  with  this  annuity.  The  brother  WU- 
Ham  insists,  that  the  words  of  the  subsequent  gift  to  the 
wife  of  ^^  all  monies,  goods,  chattels,  clothing,  &c.  my 
property,"  will  not  pass  the  sums  of  stock,  which,  I  have 
Already  declarediRichard  was  entitled  to  under  his  father's 

will. 


KSKDALL 


CASES  IN  CHANCERY.  S6B 

i 

I 

will,  and  that  such  sums  of  stock  vest  therefore  in  Wtl--        1828. 
Ham,  in  his  character  of  executor,  as  property  undisposed 
of.     It  is  argued  for  the  executor,  that  stock  will  not  v. 

pass  either  by  the  word  "  money,"  or  by  the  word  Kbndall. 
^'  goods,"  or  by  the  word  **  chattels ;"  and  that  the  word 
^&c.,'*  following  clothing,  must  refer  to  things  ejusdem 
generis  with  clothing;  and  cases  are  referred  to  as  afford- 
ing these  conclusions.  It  is  true,  that,  upon  the  whole 
context  of  particular  wills,  it  maybe  clear  that  stock  was 
not  intended  to  pass,  and  therefore  will  not  pass,  by  any 
one  of  the  words  here  used :  but  it  is  eqully  true,  that, 
upon  the  whole  context  of  other  wills,  stock  may  pass 
by  any  one  of  the  words  here  used,  except  the  word 
•*  clothing."  In  the  case  of  Legge  v.  Asgill  (a),  which 
was  before  me  in  the  Vice-Chancellor's  Court,  and  to 
which  I  may  refer  as  an  authority,  as  my  decree  was, 
upon  appeal,  affirmed  by  Lord  Eldon,  I  held,  that  an 
interest,  which  a  testatrix  had  in  a  sum  of  2500/.  under 
the  mother's  settlement,  in  case  it  were  not  otherwise 
appointed  by  the  mother,  would  pass  by  the  words  *^  if 
there  should  be  any  money  Ie(L"  I  think  this  sum  of 
S500/.  (part  of  a  sum  of  10,000/.)  was  actually  invested 
in  stock,  though  this  fact,  not  being  considered  material, 
does  not  appear  in  the  report  But  I  am  quite  sure^ 
that  neither  upon  the  principle  upon  which  I  decided 
that  case,  nor  upon  the  principle  upon  which  Lord 
Eldon  affirmed  it,  would  it  have  made  the  least  difference 
in  the  judgment,  whether  the  2500/.  was  or  was  not  in- 
vested in  stock. 

The  word  ^^  goods"  and  the  word  ^^  chattels"  come 
under  a  very  different  consideration.  In  the  construction 
of  wills  of  personal  estate,  the  jurisdiction  of  courts  of 

equity 

(a)  1  Turn,  4*  Run,  265.  in  the  note. 
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equity  being  concurrent  with  that  of  the  ecclesiastical 
courts,  courts  of  equity  follow  the  rule  of  the  canon  law, 
V.  which  is  founded  upon  the  civil  law.    By  the  canon  law, 

^***^^""  the  word  «  goods,"  and  equally  the  word  "  chattds,'* 
taken  simply  and  without  qualification,  comprise  the 
whcJe  personal  estate  of  every  description.  Thb  is  dis- 
tinctly stated  in  the  Sd  vol.  of  Swinburne  9S0. :  and*  a 
reference  is  made  to  cases  in  equity  which  seem  to  break 
in  upon  this  position,  shewing  that  such  cases  pro- 
ceeded  upon  the  particular  language  of  the  wills  upon 
which  they  arose.  The  question,  therefore,  in  the  pre- 
sent case  is,  —  not  whether  the  words  used  are  sufficient 
to  comprise  stock,  -^  but  whether  those  words  are  by 
the  context  of  the  will  so  qualified,  that  an  intention  is 
manifested  on  the  part  of  the  testator  to  exclude  stodc 

To  refer  again  to  the  words  '^  all  m<Miies,  goods,  chat- 
tels, clothing,  &C.  my  property, "-r  suppose  the  woids 
^^  clothing,  &c."  were  not  found  in  the  will,  it  would  not 
admit  of  argument,  that  ^^  all  monies,  goods,  and  dialb- 
tels,  my  property,"  would  pass  the  whole  personal 
estate,  including  stock.  Then  what  effect  is  the  intro- 
duction of  the  words  *^  clothing,  &c."  to  have  ?"  The 
words  **  &c."  are  introduced  to  save  fiirther  enuineratkn 
of  particular  species  of  property,  and  mean  strictly  ^*  Bad 
the  rest:"  and  the  will  is,  therefore,  thus  to  be  readi 
<^  I  give  to  my  wife  all  my  monies,  goods»  chattelsy 
clothing,  and  all  other  things,  my  property."  The 
words  *^  clothing,  &c."  must  be  taken,  therefore,  to  be 
introduced,  not  for  the  purpose  of  qualifying  the  general 
effect  of  the  former  terms,  ^^  monies,  goods,  and  chat* 
tels,"  but  as  resulting  from  the  anxiety  of  the  testator  to 
enumerate  every  species  of  property  which  occurred  IP 
him,  in  order  that  the  wife  might  take  every  thing  which 
was  his  property. 

It 
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It  may  be  conjectured  that  the  testator  did  not  know, 
that,  under  his  father's  will,  he  had  a  power  to  dispose 
of  these  sums  of  stock,  and  that,  if  he  had  known  it, 
he  would  have  introduced  also  the  word  stock  into  his 
enumeration.  It  is  sufficient  that  there  is  an  apparent 
intention  to  give  to  his  wife  all  his  personal  estate,  and 
that  he  has  used  words  which  will  comprise  stock. 


sn 
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It  is  worthy  of  observation,  that  his  gift  to  his  wife  is 
'<  of  all  monies,  goods,  chattels,  clothing,  &c.  my  pro- 
perty,  which  may  remain  after  paying  the  charges  in- 
cident to  my  funeral,  and  such  debts  as  I  may  owe  at 
my  death.^  The  mention  of  debts  and  funeral  expenses 
aflR>rds  a  strong  inference,  that  he  considered  himself  as 
disposing  of  that  property,  which  by  law  was  subject  to 
those  charges,  viz.  his  residuary  personal  estate. 

I  must  declare,  therefore,  that  the  wife  is  entitled  to 
til  personal  estate,  including  stock,  which  the  testator 
Richard  had  power  to  dispose  of  under  his  father's  will, 
or  was  possessed  of  at  the  time  of  his  death. 
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Rolls.  V.  WALFORD. 

March  24. 

Ifi4.,forvalu-  T^HE  Plaintiff  contracted  to  purchase  from  the  De^ 
Son'^unS"  fendant   fVal/ord  a   certain  copyhold  estate;  but 

takes  to  sur-  before  any  surrender  was  made  by  Walfordt  the  Plaintiff 
hold  t<^B^^^'  re-sold  the  estate  to  Curtis^  and,  upon  that  occasion,  the 
and  ^.,  on  Defendant  Walford  executed  a  deed,  engaging  at  the 
money  from      request  of  the  Plaintiff  to  surrender  the  copyhold  to 

C,  enters  into  Curtis.  Curtis^  before  any  surrender  made  to  hi|S» 
a  wntten  ''  .  ^ 

agreement        borrowed  a  sum  of  money  of  a  person  of  the  name  iof 

heB^^  f^^^^f  ^"^  signed  an  agreement  with  Wnght,  under- 

surrender  Uie  taking  to  surrender  this  copyhold  to  Wright  by  way  of 

Hdto^V  mortgage  for  securing  the  money  so  borrowed.     Curtis 

-way  of  mort-  afterwards,  and  before  the  copyhold  was  surrendered  to 

J.  is  not  ju^'  hiin,  became  bankrupt,  and  the  Defendant  Z)at»!s. was 

tified  m  refus-  ^jg  assiimee.  Wrisht  served  Walford  with  notice  of  the 
ing  to  surren*  o  o  ^ 

der  the  copy-  agreement  between  him  and  Curtis^  and  required  Wat' 
b^iaaM^e'^.  ^^  ^°  surrender  the  copyhold  to  him,  Wr^ht,  The 
has  received  Plaintiff  required  Walford  to  surrender  the  copyhold  to 
C.  of  the  Davisj  the  assignee  of  Curtisj  in  pursuance  of  the  deed 

agreement  be-  which  Walford  had  executed ;  and,  Walford  refusing  to 
and  B.  make  this  surrender  in  consequence  of  the  notice  which 

,  '^{j®  surren-  }jg  jj^j  received  from  Wright^  the  Plaintiff  filed  the  pre- 
.&.  does  not      sent  bill  against   Walford  and  Davis,   the  assignee  of 

pStSEt  ^«^«'  P^y'"^  ^«*  ^«'*  "'S*"*  P*y  to  the  Plaintiff 
agreement       part  of  the  purchase-money  of  the  copyhold  which  re- 
mained due  to  him,  and  that  thereupon  Walford  might 
surrender  the  copyhold  to  Davis. 

The  Defendant  Walford  insisted  that  Wright  ought  to 
have  been  a  party  defendant  to  the  suit,  and  that,  after 

tbt 
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the  notice  he  had  received  from  Wrightj  he  could  not       1828< 
with  safety  have  surrendered  the  copyhold  to  Davis. 


V. 


The  Master  of  the  Rolls.  Walfokd. 

If  Curtis  had  entered  into  an  agreement  with  Wright 
that  Walford  should  surrender  the  copyhold  to  Wright 
instead  of  to  Curtis^  then,  upon  notice  by  Wright  to  Wal^ 
Jbrd  of  that  agreement,  Walford  could  not  with  safety 
have  surrendered  to  CufiiSf  and  Wright  would  have  been 
a  proper  party  to  this  suit.  But  the  agreement  between 
Curtis  and  Wright  being,  that  Curtis  should  surrender 
the  copyhold  to  Wright^  Walford  was  in  no  manner 
affected  by  that  agreement,  but  ought  to  have  made  the 
surrender  to  Curtis^  or  to  the  Defendant  Davis,  as  the 
assignee  of  Curtis,  at  the  request  of  the  Plaintiff,  ac- 
cording to  the  effect  of  the  deed  which  he  had  executed. 
The  surrender  of  Walford  to  Davis  would  rather  have 
promoted,  than  prejudiced,  the  agreement  between  Curtis 
and  Wright ;  for  Curtis  or  his  representative  could  not 
surrender  to  Wright,  until  Walford  had  first  surrendered 
to  him.  Wright,  therefore,  was  not  a  necessary  party  to 
this  suit,  which  being  occasioned  by  the  conduct  of  WaU 
^frdj  he  roust  pay  the  costs  of  it. 


Bb  S 
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Rolls.  SHARP  V.  ADCOCK. 

March  5. 


A  purchase) 

not  com 

to  take  a  title 


aser  HPHIS  was  a  bill  filed  by  the  vendor  for  the  specific 
Hitle  performance  of  a  contract  for  the  sale  of  land, 
depending  Upon  the  usual  reference,  the  Master  reported  in  favour 
t^rdsofa  ^^  ^®  title;  and  the  cause  now  came  on  upon  an  ex- 
will,  which  ception  by  the  purchaser  to  the  Master's  report. 

doubtful  ever 

to  be  settled         The  ^^\q  ^f  (^^  Plaintiff  depended  upon  the  will  of 

without  utiga^  ^  1.1. 

tion.  her   late  husband^   Thomas  Sharp^  which,   inter  alia^ 

was  in  the  words  following,  viz.,  **  I  give  and  be- 
queath to  my  dear  wife,  Emilia  Sharp^  the  whole  of 
my  remaining  property  in  the  Bank  of  England^  or 
otherwise,  and  also  a  freehold  house  which  I  now  live 
in,  situate  in  Silver  Street  in  the  parish  of  St.  Botolph^ 
in  the  town  of  Cambridge^  also  a  freehold  estate  in 
Regent  Street^  in  the  parish  of  5/.  Andrew^  in  the  town 
of  Cambridge^  also  about  sixty-one  acres  of  freehold 
land,  with  houses  and  barns  thereon,  situated  in  the 
Fens  and  in  the  parish  of  Bottisham^  in  the  county  of 
Cambridge,  also  about  sixteen  acres  of  fen  land,  free- 
hold, with  a  house  and  barn  thereon,  adjoining  the  above 
sixty-one  acres  in  Bottisham  Fen,  also  about  twelve  acres 
of  fi*eehold  fen  land  in  the  parish  of  Sheetham,  in  the 
Isle  of  Ely,  in  the  county  of  Cambridge,  also  a  copyhold 
estate  of  the  manor  of  Ely  Barton,  and  now  occupied 
by  Mr,  Benjamin  Pope  of  Sheetham,  and  is  the  estate  I 
lately  purchased  of  Mr.  Orwell  Peacock,  also  a  lease- 
hold estate  purchased  of  the  assignees  of  Mr.  Blacklee, 
and  which  is  in  the  parish  of  St.  Andrews  the  Less,  or 
otherwise  called  BarneaoeU,  in  the  town  of  Cambridge, 
with  all  right  and  title  to  the  same:  I  also  leave  my 

wife 
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wife  all  monies  that  should  be  in  my  possession  at  my  1898. 
decease,  and  all  monies  due  to  me  on  mortgages,  notes 
or  note  of  hand,  with  all  interest  due  thereon ;  also  my 
household  furniture,  plate,  linen,  china,  and  glass,  and 
all  other  effects :  I  also  leave  my  dear  wife,  Emilia 
Sharps  all  my  share  of  the  property  due  to  me  out  of 
the  business  carried  on  in  the  firm  of  Messrs.  William 
Sharp,  Thomas  Sharp,  and  Frederick  Sharp,  but  is  the 
sole  concern  of  Thomas  Sharp  and  Frederick  Sharp 
only;  the  property  so  belonging  to  my  share  consists 
in  estates,  freehold  and  leasehold,  mortgages,  bonds, 
notes  of  hand,  bills,  drafts,  cash,  and  monies  in  bankers' 
bands,  outstanding  debts,  and  the  stock  in  trade.'* 

The  land,  which  was  the  subject  of  the  contract,  was 
part  of  the  sixty-one  acres  of  freehold  land,  with  bouses 
and  bams  thereon,  situate  in  the  Fens,  and  in  the  parish 
of  Bottisham ;  and  it  was  contended  that  the  fee  of  this 
land  passed  to  the  Plaintiff,  the  widow,  by  force  of  the 
words  '^  with  all  right  and  title  to  the  same,"  which 
followed  the  description  of  the  leasehold  estate  pur- 
chased of  the  assignees  of  Mr.  Blacklee. 

The  Master  of  the  Rolls. 

To  compel  the  purchaser  to  take  this  title  would  be 
to  compel  him  to  buy  a  suit;  for  the  application  of 
the  words,  which  are  relied  upon  as  giving  the  fee,  to  all 
previous  devises  made  to  the  wife,  is  much  too  doubtful 
ever  to  be  settled  without  litigation.  I  must,  therefore, 
allow  the  purchaser's  exception. 


The  Plaintiff's  counsel  thereupon  pressed  for  a  case 

at  law ;  which  the  Master  of  the  Rolls  refused,  stating 

that  the  opinion  ^ven  upon  the  case  would  not  bind 

die  parties  interested. 

Bb  4 
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Rolls.  COLE  V.  TURNER. 

March  19. 

A  tcrtator  JOHN  WHITBREAD  made  his  will  in  the  follow- 
nui^^dDe-  ^^^  words:  — "  I  give  and  bequeath  unto  my  dear 
ciiniaiy  le^.    wife,  Louisa  Whitbread^  the  sum  of  200/.  in  lieu  of  furni- 

dmi^all  the  ^"^^  ^"^  ^^^*  mourning.     I  also  give  and  bequeath  unto 

rest,  residue,  her  one  clear  annuity  of  250/.,  payable  quarterly,  for  and 
and  reinsinder    ^     •       %  ii*/*i/«  i  :i 

of  his  free-       dunng  her  natural  life,  the  nrst  payment  to  be  made 

hoj^.  copy-  on  the  first  quarter-day  after  my  decease :  and  I  direct 

leasehold  the  same  to  be  paid  into  her  own  hands  only,  and  not 

^t^^f  ^  ^®  liable  to  the  control,  debts,  or  engagements  of  any 

the  use  and  after-taken  husband.      I  give  and  bequeath   unto   my 

children.  The  ^"^^^  ^^^  executors  50/.  a  year^  to  be  applied  for  the 

annuity,  and  maintenance  and  education  of  any  child  or  children  of 

g^e8,^en  ^Y  present  wife^  for  each  such  child,  for  the  maintenance 

prior  to  the      ^nd  education  thereof;   and  the  sum  of  2000/.  for  each 

devise,  are 

well  charged     such  child,  on  his*  or  her  attaining  the  age  of  twenty-one 

upon  the  free-  ^q^lxs,  I  give  to  my  executors  ten  guineas  each  for 
hold,  and  their  trouble.  All  the  rest,  residue,  and  remainder  of 
^tate^  "™y  freehold,  copyhold,  leasehold  estates,  and  all  my 

stock,  utensils,  farming  implements,  and  the  rest  of  my 
real  or  personal  property,  I  give,  devise,  and  bequeath 
the  same,  and  every  part  thereof,  unto  my  executors 
hereinafter  named,  to  hold  to  them,  their  heirs,  exe- 
cutors, administrators,  and  assigns  for  ever,  in  trust  for 
the  use  and  benefit  of  my  four  children,  Johny  Samud^ 
Sarahy  and  Joseph,  equally,  share  and  share  alike ;  and 
it  is  my  wish  that  my  farming  concerns  be  carried  on  and 
conducted  under  the  care  of  my  executors^  for  the  benefit 
of  my  said  four  above-named  children ;  but  should  any 
disputes  arise  among  or  between  them,  I  direct  my  exe- 
cutors to  sell  the  whole,  and  place  the  proceeds  in  their 

name^l 
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names  in  the  Bank  of  England  funds,  and  apply  the  1828. 
interest  for  their  maintenance  and  education,  until  they 
attain  their  respective  ages  of  twenty-one  years,  and 
then  transfer  each  of  them  their  respective  shares ;  and, 
in  case  of  such  sale,  no  purchaser  of  any  part  of  my 
estate  and  effects  shall  be  liable  to  see  to  the  application 

of  such  purchase-money. And  I  direct  one  half 

my  daughter  Sarah*s  share,  in  case  of  her  marriage,  be 
settled  for  her  sole  use  and  benefit,  independent  of  any 
hasband  she  may  marry,  her  receipt  alone  to  be  a  suffi- 
dent  discharge  for  the  interest  or  proceeds  thereof 
during  her  life ;  and  after  her  decease,  such  half  part 
to  be  equally  divided  among  her  children,  if  more  than 
one,  and  if  but  one,  to  such  only  child  for  his  or 
her  own  use  and  benefit :  the  above-mentioned  half  my 
daughter's  share  to  be  secured  upon  my  copyhold  estate 
at  Marsh'sidey  Edmonton"  He  appointed  his  sons 
John  Whitbread  and  Samuel  Whitbread,  and  two  other 
persons,  executors  and  trustees  of  his  will. 

The  testator  left  his  wife  Louisa^  and  the  four  children 
named  in  the  will  (who  were  the  issue  of  a  former  mar- 
riage), him  surviving.  The  widow  was  enceinte  at  his 
death,  and,  a  few  weeks  afterwards,  had  a  daughter. 

•  The  question  in  the  cause  was.  Whether  the  an- 

.nnities  of  the  wife  and  this  infant,  and  the  pecuniary 

l^;acies  given  prior  to  the  devise  to  the  trustees,  were 

or  were  not  a  charge  upon  the  freehold,  copyhold,  and 

leasehold  estates  comprised  in  that  devise? 

The  fireehold  and  leasehold  estates  of  the  testator 
were  not  of  much  value.  The  copyholds  had  been  sold 
far  12,000/. ;  and  that  sum  was,  in  fact,  the  only  fund  out 
of  which  the  annuity  to  the  widow,  and  the  legacy  and 
annui^  to  her  daughter,  could  be  satisfied. 

Mr. 
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1828.  Mr.  Home  and  Mr.  J.  Russell^  for  the  Pluntifis. 

The  legacies  preceding  the  devise  of  the  residue  of 
the  testator's  freehold,  copyhold,  and  leasehold  estates, 
must  be  a  charge  upon  those  estates;  for  the  words 
necessarily  imply  that  something  was  to  be  taken  out  of 
the  freehold,  leasehold,  and  copyhold  estates;  and  there 
was  nothing  that  could  be  taken  from  the  mass,  except 
these  legacies.  Bench  v.  Biles  {a\  Aubrey  v.  Middle^ 
ton.  (b)  The  present  case  is  stronger  in  favour  of  the 
legatees,  than  either  of  these :  for,  in  Bench  v.  Biles,  the 
devise  of  the  residue  was  preceded  by  a  gift  of.  the  real 
estate  to  the  testator's  wife  for  life ;  and,  in  Aubrey  v. 
MiddletoHy  there  was  a  specific  devise  of  some  lands ; 
and,  therefore,  in  both  cases,  a  partial  interest  in  the 
real  estate  was  giVen,  to  which,  exclusively  of  the  lega- 
cies, the  terms  '^  rest,  residue,  and  remainder"  might 
have  been  supposed  to  refer. 

Mr.  Pepys,  Mr.  Knight^  and  Mr.  Beames,  contra. 

To  construe  these  words  as  creating  a  charge  in 
favour,  not  of  creditors,  but  of  mere  volunteers,  would 
be  to  go  beyond  any  decided  case.  In  Ajubrey  v* 
Middlefon,  the  testator  began  by  expressing  an  intention 
to  dispose  of  *'  all  his  worldly  estate ; "  and  he  then  gave 
the  residue  of  his  ^^  goods  and  chattels  and  estate,"  blend- 
ing the  whole  of  the  realty  and  personalty  into  one  fund. 
In  Bench  v.  BUes,  the  whole  of  the  property,  real  as  wdl 
as  personal,  was  thrown  into  one  mass,  and  treated, 
both  before  and  after  the  gift  of  the  legacies,  as  one 
fund. 

The  subsequent  part  of  the  will  contains  directions 
not  very  reconcilable  with  the  notion  that  the  testator 

intended 

(a)  4  Mad.  187.  (b)  4  Vm.  460.  Charge,  D.pL  15. 
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intended  these  legacies  to  be  a  charge  on  his  copyhold        1828. 

estate.    He  farmed  the  copyholds  himself;  and  he  directs 

his  trustees  to  carry  on  the  forming  business  for  the 

benefit  of  his  four  residuary  devisees.     In  a  certain 

event  the  property  is  to  be  sold,  and  the  interest  of  the 

purchase-money  is  to  be  applied  to  the  maintenance,  not 

of  the  pecuniary  legatees,   but  of  those  four  devisees. 

The  provision  for  Sarah  is  made  a  specific  charge  on 

the  copyhold ;  and  that  specific  charge  must  be  defeated, 

if  the  pecuniary   legacies   are  thrown   upon   the  real 

estate. 

Parker  v.  F€amley{a\  a;id  Kightley  v.  KtgfUl€y{b)i 
were  cited. 

The  Master  of  the  Rolls. 

The  freehold,  copyhold,  and  leasehold  estates  are  not 
devised  to  the  trustees,  but  the  rest  and  residue  of  these 
estates  —  that  is,  what  remains  of  these  estates,  after 
some  prior  purpose  is  thereout  satisfied.  But  what  prior 
purpose  could  the  testator  here  contemplate,  except  the 
satisfaction  of  the  annuity  and  the  legacies  previously 
given  ?  (c) 

Declare  that  the  annuity  and  the  pecuniary  legacies, 
which  are  given  by  the  will,  prior  to  the  devise  to  the 
trustees,  are  well  charged  upon  the  freehold,  copyhold, 
and  leasehold  estates  comprised  in  that  devise. 

(a)  2  Sim.  4*  Siu,  592.  (c)  BrudeneU  v.  BoughUm,  2  Atk.  268. 

lb)  3  Fes.  jun.  328. 
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Rolls. 
March  25. 

A  testatrix 
gives  a  lesacy 
to  the  sole 
and  separate 
use  of  ner 
daughter  for 
lit  e,  with  a 
power  of  ap- 
pointment, 
and  in  default 
of  appoint- 
ment, to  her 
next  of  kin, 
**  as  if  she  had 
died  sole  and 
intestate,  to 
the  utter  ex- 
clusion of  her 
husband:" 
This  expres- 
sion will  not 
exclude  a 
child  of  the 
daughter,  but 
is  to  be  con- 
sidered as 
used  for  the 
sole  purpose 
of  excluding 
Che  husband. 


HARDWICK  V.  THURSTON. 

nnHE  testatrix,  Martha  TAurston,  gave  to  trustees, 
named  in  her  will,  three  several  sums  of  money,  to 
be  invested  in  the  public  funds  or  upon  real  securities, 
upon  trust,  as  to  one  third  part  thereof,  for  such  per- 
son, or  for  such  uses,  trusts,  and  purposes,  as  her  daugh- 
ter Man/  Salmon^  the  wife  of  Edward  Salmon,  should, 
notwithstanding  her  then  present  or  future  coverture^ 
.by  deed  or  will  appoint;  and  in  default  of  appointment, 
upon  trust  to  pay  the  dividends  or  interest  into  the  pro- 
per hands  of  Maty  Salmon  during  her  life,  for  her  sole 
and  separate  use,  and  not  to  be  subject  to  the  debts  or 
control  of  her  then  present  or  any  future  husband ;  and 
from  and  after  her  decease,  upon  trust  to  assign  the  said 
trust  monies  to  such  person  or  persons  as  would  have 
been  entitled  thereto,  as  her  next  of  kin,  at  the  time  of 
her  decease,  under  the  statute  for  the  distribution  of 
intestate's  pergonal  estates,  if  she  had  died  sole  and  in- 
testate, to  the  utter  exclusion  of  the  said  E,  Salmon  as 
her  administrator,  or  by  right  of  marriage  or  otherwise." 
Another  third  part  of  the  said  several  sums  of  money 
she  gave  upon  similar  trusts,  and  subject  to  similar  pro- 
visos, for  the  separate  use  of  her  daughter  Mrs.  Gvn/nni 
and  her  appointees,  **  or  such  other  person  or  persons  in 
default  of  appointment,  or  as  near  thereto  as  the  deaths 
.of  the  parties,  and  other  intervening  circumstances  would 
admit  and  allow."  The  remaining  third  part  the  tes- 
tatrix gave  *^  for  similar  trusts,  ends,  intents,  and  pur- 
poses, and  with,  under,  and  subject  to  similar  powers, 
provisos,  declarations,  and  directions  in  every  respect, 
for  the  separate  use  and  benefit  of  my  daughter  Ursula 
Thurston^  independent  of  any  husband,  and  such  her 

appointee 
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appointee  and  appointees,  or  other  person  or  persons        1828. 
entitled  in  default  of  appointment,  as  are  hereinbefore    ^^^j^^^ 
respectively  declared  and  contained  of  and  concerning  v 

the  said  several  hereinbefore-mentioned  trust  sums,  for 
the  separate  use  and  benefit  of  my  said  daughters  Mary 
Jnn  Salmon  and  Margaret  Gwynn  respectively,  and  the 
benefit  of  such  appointee  and  appointees,  or  such  other 
person  or  persons  in  default  of  any  appointment,  or  as 
near  thereto  as  the  deaths  of  parties  or  other  interven- 
ing circumstances  will  admit  and  allow/' 

Ursula  Thurston^  the  last  mentioned  daughter,  was  un- 
married at  the  time  the  testatrix  made  her  will ;  but  she 
afterwards  married,  and  died  during  the  lifetime  of  her 
mother,  leaving  the  infant  Defendant,  Ursula  Margaret 
Thurston  Grove^  her  only  child. 

The  question  in  the  cause  was,  Whether  such  child 
was,  or  not,  entitled  to  the  one  third  of  the  three  several 
smns,  which  had  been  so  given  to  her  mother;  or,  whether 
that  legacy  became  altogether  lapsed,  by  the  death  of 
Ursula  Thurston  in  the  lifetime  of  the  testatrix;  or, 
whether  it  went  to  such  persons  as  would  have  been- 
next  of  kin  of  Ursula  Thurston  at  the  death  of  the 
testatrix,  if  Ursula  had  died  intestate  and  without  having 
been  married. 

Mr.  Home  and  Mr.  Wilbraham^  for  the  infant  Ursula 
Margaret  Thurston  Grove^ 

Mr.  PepySf  contra. 

The  gift  is  to  such  person  and  for  such  uses  as  the 
testatrix's  daughter  should  by  deed  or  will  appoint,  and 
in  default  of  appointment,  to  the  daughter  for  life,  to  her 
separate  use,  and  afler  her  decease,  to  those  who,  if  she 

had 
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1828.        had  died  unmarried,  would  han^e  been  her  next  of  kin. 

*  "  -  ■  '  This  is  in  substance  a  gift  to  the  daughter,  only  guarded 
9.  so  as  to  protect  the  legacy  from  the  marital  power  of  her 

Thubston.  iiugband.  With  the  exception  of  the  exclusion  of  the 
husband,  the  property  is  to  go  in  precisely  the  same 
way  as  if  it  had  been  given  to  the  daughter  absolutely. 
Her  next  of  kin  were  intended  to  take  only  in  default  of 
her  exercising  the  power  of  appointment  which  was 
givta  to  her;  and  by  the  death  of  the  Iq^atee  in  the 
lifetime  of  the  testatrix,  the  whole  of  the  gift  must  fail. 
Tidvoell  v.  Ariel,  (a) 

Even  if  the  words,  ^*  to  such  person  or  persons  as 
would  have  been  her  next  of  kin,  if  she  had  died  sole 
and  intestate^*'  should  be  held  to  give  an  interest  by 
way  of  remainder,  distinct  from  the  interest  given  to  the 
daughter,  yet  the  child  cannot  come  within  that  descrip- 
tion. The  property,  in  effect,  is  directed  to  go  in  the 
same  way  as  it  would  have  gone  if  the  daughter  had 
not  married :  and,  as  in  that  case  there  could  not  have 
been  a  child  of  the  daughter,  the  persons  who  are  to 
take  must  be  those  who  would  have  been  the  daughter's 
next  of  kin,  supposing  she  had  died  before  her  mar- 
riage. 

The  Master  of  the  Rolls. 

In  the  case  of  TidweU  v.  Ariell^  the  legacy  was,  in  the 
first  place,  given  absolutely  to  the  legatee,  who  died 
before  the  testator ;  and  the  limitation  over,  there  con- 
tended for,  was  held  to  apply  only  to  the  death  of  the 
legatee,  in  case  she  survived  the  testator,  and  died  within 
the  year  after  the  testator's  death.  That  case  has  no 
apfdication  here.    In  the  present  case  the  daughters 

hare 

(o)  5  Mad,  405. 
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have  no  absolute  gift  of  their  respective  thirds  of  the 
trust-monies,  but  are  merely  tenants  for  life,  with  a 
power  of  appointment,  with  remainder,  in  default  of 
appointment,  to  their  next  of  kin.  This  is,  therefore, 
the  common  case  of  the  death  of  a  tenant  for  life  before 
the  testatrix ;  and  the  remainder  over  takes  effect  upon 
the  death  of  the  testatrix. 


1828. 


Habswick 

V, 

Thueston. 


It  is  true,  that  there  are  introduced  the  words,  ^^  as  if 
she  had  died  sole  and  intestate,  to  the  utter  exclusion  of 
the  husband : "  but  it  must  be  considered,  that  this  ex- 
pression was  used  for  the  sole  purpose  of  excluding  the 
husband,  and  was  not  intended  to  exclude  a  child  in 
favour  of  other  persons  more  remote  and  uncertain. 
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R»"»-  MOUNSEY  V.  BLAMIRE. 

March  S5. 
Where  a  pe«     HpHE  testatrix,  by  her  will  in  this  case,  inter  alia^ 
Striven  l^a^  devised  a  real  estate  to  a  person  whom  she  de- 

testator  to  his  scribed  as  her  kinsman,  and  who  was  not  her  heir  at 
is  to' be  under-  ^^^f  <^<^  directed  him  to  assume  her  name  and  arms. 
f^ '" '"       By  a  codicil  to  her  will,  she  gave  several  pecuniary 

dinary  sense,    legacies,  and  amongst  others,  ^^  to  my  heir  4000/." . 
unless  con- 
context  of  the       ^^  ^6  death  of  the  testatrix,  three  persons  were  her 

will ;  and  the   eb-heirs  at  law  :    and   the  question   in  the  cause  was, 

heir  at  law  ^ 

will  xakt  the     Who  was  to  take  this  legacy  ? —  whether  the  three  co- 

n^tSe^nwtt     ^^^^^  ^^  ^^  ^^^^  ^^  ^^^^  ^^  ^^  devisee  of  the  real 

of  kin.  estates,  who,  it  was  argued,  was  hceres /actus. 

In  such  a 
case,  it  makes  ^^__^__^— ^-^^^ 

no  difference^ 
that  there  are 


three  co-heirs.  ^''  Bickerstethy  for  a  person  claiming  to  be  heir  «r 
parte  matem/l,  insisted  that  the  testatrix  plainly  intended 
this  sum  as  a  legacy  to  a  single  individual ;  that,  as  she 
had  three  co-heirs  at  law,  it  would  be  uncertain  whom 
she  meant,  if  the  word  *^  heir  **  was  to  be  understood  as 
her  heir  at  law,  and  that  evidence  was  admissible  to  ex- 
plain this  latent  ambiguity. 

The  Master  of  the  Rolls  refused  to  admit  the  evi- 
dence; stating  that  the  word  heir  was  nomen  coUectivumf 
and  would  legally  include  all  those  who  filled  that 
character. 


Mr.  Pepysy  for  the  heirs  at  law. 

Here  is  a  gift  of  personal  property  to  the  person  or 
persons  answering  the  description  of  heir  at  law ;  and 
it  would  be  aa  extraordinary  construction,  if  the  Court 

were 
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were  to  hold,  that  those  are  to  take,  who  are  not  the 
heirs  at  law.  There  is  no  doubt  that  an  heir  at  law 
may,  as  a  purchaser,  and  under  that  designation,  take 
personal  property,  Gm/nne  v.  Muddock  {a) :  and  there 
is  no  expression  in  this  will,  which  can  induce  the  Court 
to  depart  from  the  obvious  meaning  of  the  words. 


1828. 


MOUNSST 

V. 

Blami&e. 


Mr.  PurviSf  for  some  of  the  next  of  kin. 

In  HoUcfway  v.  HoUormay  (&),  a  sum  of  money  was 
given,  in  the  events  that  happened,  to  a  daughter  of  the 
testator  for  life,  and  after  her  decease,  to  such  person 
or  persons  as  should  be  the  testator's  heir  or  heirs  at 
law.  The  same  persons,  who  were  next  of  kin,  hap- 
pened also  to  be  the  heirs  at  law;  so  that  it  was  not 
necessary  to  decide  the  point :  but  Lord  AlvanLey  ob- 
serves, *^  It  is  said,  that  though  *  heirs,'  &c.  have  a 
definite  sense  as  to  real  estate,  yet,  as  to  personal  estate, 
it  must  mean  such  persons  as  the  law  points  out  to 
succeed  to  the  personal  property.  I  am  much  inclined 
to  think  so.  If  personal  property  was  given  to  a  man 
and  his  heirs,  it  would  go  to  his  executors.  I  rather 
think,  if  I  was  under  the  necessity  of  deciding  this  point, 
I  must  hold  it  heirs  quoad  the  property  :  that  is,  next  of 
kin.''  In  Vaux  v.  Henderson  (c),  a  legacy  was  given  to 
jf.,  and,  iailing  him  by  decease  before  the  testator,  to 
A!%  heirs.  A.  having  died  in  the  testator's  life.  Sir 
William  Grant  held,  that  the  legacy  belonged  to  the 
next  of  kin  of  A.  living  at  the  testator's  death.  *     The 

rule 

(a)  14  Ves.  488.        {b)  S  Vet.  399.        (c)  1  Jac.  4*  Walk,  588.  n. 


*  Under  a  devise  of  gavelkind  English  to  his  heir,  the  eldest 

landf  to  the  right  heirs  of  J,  S.,  son,  and  not  the  youngest,  takes. 

the  hdr  at  law  of  J,  S,  takes,  Ftn.  Abr,  vol.  xiv.  p.  258,  859. 

aod  not  his  gavelkind  heirs.    So,  Heir,  (G)  5.  pi.  I.  8. 
if  a  man  devise  lands  in  borough 

Vol.  IV.  C  c 
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rule  of  the  Court,  therefore,  is,  that  the  term  heir  is  io 
general  to  be  construed  with  reference  to  the  species  of 
property  which  is  the  subject  of  disposition,  and  that, 
when  used  with  reference  to  personal  property,  it  means 
<«  next  of  kin." 


Mr.  TVilhamj  for  others  of  the  next  of  kin. 

Mr.  Barbery  for  the  devisee,  contended,  that  by  her 
heir  the  testatrix  must  hare  meant  the  person  whom  she 
had  put  in  the  situation  of  heir  as  to  her  real  estate,  and 
who,  in  truth,  was  h^eresfactus. 

Mr.  Phillimorey  for  the  trustees. 

Mr.  Pepysy  in  reply. 

In  HoUatDcy  v.  HMawiyy  the  intention  of  the  testator 
was,  that,  in  the  events  which  happened,  the  sum  in 
question  should  revert  to  and  be  a  part  of  his  general 
estate.  In  Vaux  v.  Henderson  the  object  was,  if  A^  died 
before  the  testator,  to  substitute  for  A*  those  who  Alight 
be  his  heirs ;  that  is  to  say,  those  who  were  his  heits  to 
that  particular  species  of  property.  Both  these  case% 
therefore,  are  distinguishable  from  the  present.  If  tUl 
legacy  be  given  to  the  next  of  kin,  a  partial  intestacsy 
will  be  created ;  and  the  bequest  will,  in  fact,  be  a  be- 
quest to  persons  who  would  have  taken  the  proper^ 
without  any  gift. 


March  26. 


The  Master  of  the  Rolls. 

There  is  no  ground  here  for  the  claim  of  the  devisee^ 
or  hiBresfactusy  as  he  is  called  at  the  bar.  The  questioa 
is  between  the  co-heirs  and  the  next  of  kin.  In  the 
construction  of  a  will,  every  word  is  to  be  understood 

in 
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in  its  legal  and  ordinary  sense,  unless  it  be  controlled 
by  the  context :  and  there  is  no  expression  in  this  will 
or  codicil  to  control  the  natural  and  ordinary  sense  of 
the  word  ^<  heir."  It  is  said,  that,  the  subject  of  the 
gift  being  money,  the  natural  and  ordinary  sense  of  the 
word  is  thereby  controlled,  and  it  is  necessarily  to  be 
inferred,  that  by  the  word  heir  the  testatrix  meant  such 
persons  as  by  law  would  inherit,  not  her  real  estate,  but 
ber  money.  This  appears  to  me  to  be  by  no  means  a 
necessary  inference.  Why  may  it  not  be  reasonably 
intended,  that  a  testatrix,  who  gives  to  another  that  real 
estate  which  the  heir  would  inherit,  if  she  had  not 
otherwise  disposed  of  it,  means  to  make  him  some  com- 
pensation by  a  pecuniary  legacy  ? 


387 


18S8. 


MOUNSET 

V, 

Blakibb. 


No  authority  has  been  cited  which  is  expressly  in 
point  Where  the  word  *^  heir"  is  used  to  denote  suc- 
cession, there  it  may  well  be  understood  to  mean  such 
person  or  persons  as  would  legally  succeed  to  the  pro- 
perty according  to  its  nature  and  quality;  as  in  Vatuc  v. 
Henderson^  which  has  been  principally  relied  upon  in 
the  argument ;  and  in  the  familiar  case  of  a  gift  of  per- 
sonal property  to  a  man  and  his  heirs.  But  where  the 
word  is  used,  not  to  denote  succession,  but  to  describe  a 
legatee,  and  there  is  no  context  to  explain  it  otherwise, 
there  it  seems  to  me  to  be  a  substitution  of  conjecture 
in  the  place  of  clear  expression,  if  I  am  to  depart  from 
the  natural  and  ordinary  sense  of  the  word  "  heir." 
The  co-heirs,  therefore,  must  take  the  4000/.  as  joint- 
tenants. 


Cc  2 
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Rolls. 
March  26,27. 


JERNINGHAM  t;.  HERBERT. 


A  testatrix       r  |  iHIS  was  a  bill  filed  for  the  purpose  of  carrying  into 
STrVweUrli  ^ect  the  trusts  of  the  will  of  Mrs.  Anne  Frances 

should,  at  her  Middletonj  and  now  came  on  to  be  heard  upon  excep- 

posit^  in  her  ^ons  to  the  Master^s  report  and  for  further  directions. 

jewel-box  at 
Rundeil  and 

Bridg^s^  to  The  exceptions  raised  several  questions  upon  the  con- 

persons  whose  struction  of  the  will,  which   were  heard  and  disposed 
names  would  '  '^ 

be  found  writ-  of   separately,    and,    amongst    others,    the    following 
ten  on  a  pa-      ^„^f-  «  . 
percontiined    question:  — 

in  the  box, 

S^th*^?crt  ^*^"  '^^  ^^'  ^^  ^^^  testatrix  contained  the  following  be- 

of  her  jewels  quest: — *^  I  give  so  much  and  such  parts  of  my  jewels, 

years  before^  watches,  trinkets,  and  other  articles  of  dress  and  per- 

her  death  she  sonal  ornaments,  which  shall  happen  at  my  decease  to 

subject  of  a  ^^  contained  in  my  two  jewel-boxes  deposited  by  me  at 

commission  of  Messrs.  Rundeil  and  Bridgets.  Ltidsate  Hill,  to  such 

lunacy,  and  ^  ^  . 

no  jewel-box     persons  as  the  same  shall  be  found  to  be  distributed  in 

was  then,  or 

at  the  date  of 

her  will,  or 

at  her  death, 

deposited  at 

Rundeil  and 

Bridee\  nor 

was  there  any 

written  paper 

who  were  to         The  testatrix,  at  the  time  of  making  her  will.  Bad  do 
take  the  jew-    jewel-box  at  Messrs.  Rundeil  and  Bridgets ;  but  she  had 

eis  »^~^uic  in— 

tended  gift  of  a  jewel-box  then  deposited  with  a  banker.    Shortly  afte^ 

the  jeweU^^       ^®''^^»  ^"^  about  two  years  before  her  death,  a  com- 

AScotchhe"  mission  of  lunacy  issued  against  her;   and  her  com- 
ritable  bond,  .^ 

although  it  ™>^^ 

contain  a  personal  obligation  to  pay  the  debt,  does  not  lose  its  heritable  quality^ 
and  will  not  pass  by  an  English  wiJI,  but  descends  to  the  heir  at  law. 


a  paper  written  by  me  within  such  jewel-box;  and  as  to 
all  the  rest  of  my  jewels,  watches,  trinkets,  and  other 
articles  of  dress  and  personal  ornaments,  I  give  and 
bequeath  the  same  to  my  daughter  Louisa  Anne  Middle' 
Umj  for  her  own  absolute  use  and  benefit  for  ever.'' 


Jerninohaic. 


CASES  IN  CHANCERY-  389 

mittee,  in  March  1818,  deposited  all  her  jewels,  &c.,       1828. 

at  Messrs.  Rundellaud  Bridgets ;  but,  prior  to  her  death, 

they  were  removed,  under  an  order  made  in  the  lunacy,  "       t». 

to  the  Bank  of  England^  where  they  remained  at  her     H'^^^^^- 

death;  and  no  paper  was  found  containing  directions 

as  to  the  disposition  of  any  part  of  them. 

The  Master  reported,  that  the  jewels,  trinkets,  and 
other  articles  of  personal  ornament  of  the  testatrix,  which 
were  deposited  in  the  Bank  of  England  at  the  time  of 
her  decease,  were  by  her  will  specifically  given  to  her 
daughter,  Louisa  Anne,  who  was  now  the  widow  of  Mr. 
Heiifert. 

The  Plaintiffs,  by  their  exception,  insisted,  that  these 
jewels,  trinkets,  and  other  articles  of  dress  and  personal 
ornament  were  not  specifically  bequeathed,  but  formed 
part  of  the  testatrix's  residuary  pers9nal  estate. 

Mn  Bose  and  Mr.  Lynch^  for  the  exception. 

There  was  no  intention  to  give  more  than  a  part  of 
the  jewels  to  Louisa ;  and  unless  that  part  can  be  ascer- 
tained, the  bequest  must  fail.  In  order  to  ascertain  what 
Louisa  was  to  take,  we  must  know  what  was  contained 
in  the  two  jewel-boxes  deposited  with  Messrs.  RundeU 
and  Bridge  g  and  as  there  was  not,  either  at  the  death 
of  the  testatrix,  or  at  the  date  of  her  will,  any  box  in 
circumstances  corresponding  to  those  mentioned  in  the 
bequest,  nor  any  paper  writing  such  as  the  bequest 
refers  to,  it  is  impossible  to  ascertain  what  that  **  rest" 
was,  which  Louisa  was  to  take.     Peck  v.  Halsey*  {a) 

The  clause  in  the  will  is  not  a  complete  disposition 
of  the  jewels ;  it  does  no  more  than  express  an  intention, 

which 

(a)  8  P.  Wm.  587. 

Cc  3 
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1828.       which  vras  to  be  perfected  by  subsequent  acts:  those 
/-   ^  acts   the   testatrix  has  not.  done,  either  from  havihs 

JXKMINOHAK        ,  ,  ,  n     ,  i 

ow  changed  her  purpose,  or  m  consequence  of  the  mental 

infirmity  to  which  she  became  subject. 

Mr.  Pejn/s  and  Mr.  6.  Richards^  contra. 

The  words  amount  to  an  immediate  gift  to  Louisa  ; 
for  they  are,  *^  I  give  all  the  rest  of  my  jewels,  &c. ;" 
and  Louisa  will  take  all  the  jewels,  which  are  not  wdl 
given  to  some  other  person.  It  is  clear,  that,  at  the  tes- 
tatrix's death,  there  were  not  any  jewels  in  such  circum- 
stances, that  the  preceding  words  can  be  held  to  apply  to 
them.  Nothing,  therefore,  is  excepted  from  the  gift  to 
Louisa.  It  is  a  perversion  of  legal  principle  to  say,  that 
a  general  gift  shall  fail,  because  a  possible  exception 
from  it  happens  to  fail.  If  a  testator,  after  some  partial 
bequests,  disposes  of  the  residue  of  his  property,  the 
effect  of  the  failure  of  the  partial  bequests,  iSj  not  to 
destroy  the  residuary  disposition,  but  to  increase  the 
amount  of  the  property  comprised  in  it.  There  would 
have  been  little  weight  in  the  argument  for  the  Plain- 
tifis,  even  if  the  testatrix  had  referred  to  jewels  in  boxes 
actually  deposited  at  the  date  of  her  will,  and  then  dis- 
posed of  by  some  paper  writing.  But  the  words,  which 
make  the  supposed  exception  from  the  gift  to  IjomsOf 
are  merely  prospective,  and  refer  to  a  future  act  which 
the  testatrix  might  or  might  not  continue  to  intend« 

The  Master  of  the  Rolls  observed,  that  the  will 
contained  no  present  gift  of  the  jewels  and  other  specified 
articles,  but  referred  to  a  future  act  to  be  done  by  the 
testatrix  in  order  to  complete  her  gift ;  and  that,  this 
future  act  being  prevented  by  the  subsequent  luoacj^ 
the  intended  gift  of  the  jewels  wholly  failed. 

Exception  allowed. 

'  In 
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•    In  another  part  of  the  will,   the  testatrix  gave,  in        1828. 
manner  therein  mentioned.  "  a  sum  of  5000/.  lent  by    /  "^  *-' 

JaiNIMORAK 

ber  on  the  estate  of  6.  Johnstone^  Esq.  on  mortgage."  e. 

By  the  decree  made  at  the  hearing  of  the  cause,  it  was 
referred  to  the  Master  to  inquire,  and  state  to  the  Court, 
on  what  estate  and  in  what  manner  the  sum  of  5000/., 
in  the  testatrix's  will  mentioned  to  be  lent  on  the  estate 
of  Oeorge  Johnstone,  Esq.  on  mortgage,  was  secured,  and 
in  whom  such  sum  of  5000/.  was  then  vested,  and  for 
whose  use  and  benefit 

In  answer  to  that  inquiry,  the  Master  stated,  that 
George  Grantj  in  1802,  sold  to  George  Johnstone 
an  estate  in  Scotland,  which  was  in  settlement;  that, 
Mmy  Grant,  the  wife  of  George  Grant,  being  entitled 
thereout  to  an  annuity  of  500/.  for  her  life,  in  case 
•he  survived  her  husband,  or  he-  should  become  bank* 
rapt.  It  was  agreed,  that  George  Johnstone  should  retain 
10,000/.,  part  of  the  purchase*money,  as  a  capital  to 
answer  the  eventual  annuity ;  which  sum,  with  the  in- 
terest to  grow  due  thereon,  was,  by  the  deed  of  dispo- 
sition of  the  lands  to  George  Johnstone,  declared  to  be  a 
real  burthen  or  charge  thereupon ;  and  that  George 
Johnstone,  by  his  bond  bearing  date  the  2d  of  March 
1802,  and  registered  in  the  books  of  the  court  of 
session,  became  bound  to  pay  the  interest  of  the  sum 
of  10,000/.  to  Geofge  Grant  during  the  joint  lives  of 
him  and  his  wife,  or  until  she  should  become  entitled 
to  the  annuity,  and  to  pay  the  principal  sum  itself 
to  George  Grant,  his  heirs  and  successors,  upon  the 
decease  of  Mary  Grant;  which  obligation,  as  far  as 
respected  the  principal  sum,  the  Master  found  was 
subsequently  renounced  and  discharged  by  George 
Grant.  The  Master  further  found,  that  George  Grant 
and  Mary  his  wife,  by  a  conveyance  in  the  Scotch  form, 
dated  the  5th  of  October  1807,  duly  ratified  by  Mofy 

C  c  4  Grant, 
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1 828.  GrarUy  conveyed  to  certain  persons  therein  mentionedi  as 
/  ■  ^  '^  '  trustees  for  their  son  Robert  Foster  Grant,  the  intenst 
V.  '  of  the  said  sum  of  10,000/.  during  the  joint  hves  oi 
HsuBAT.  Qgorge  and  Mary  Grants  and  Mary  Granfs  eventual 
annuity  of  500/.;  and  that  George  Johnstone^  by  his 
heritable  bond  bearing  date  the  26th  of  September 
1807)  became  bound  to  pay  to  the  trustees  the  sum  of 
10,000/.  principal,  within  three  months  after  the  death 
of  Man/  Grant,  with  interest  from  the  day  of  her  death, 
and,  in  real  security  for  the  payment  of  these  sums,  made 
over  the  purchased  estate  to  the  trustees,  who  were  duly 
enfeoffed  therein  according  to  the  forms  of  the  Scotch 
law.  And  the  Master  dSo  found,  that  the  trustees,  by 
their  deed  of  disposition  and  assignment  in  the  forms  of 
the  Scotch  law,  at  the  request  of  Robert  Foster  Grant, 
assigned  and  conveyed  to  him  the  eventual  annuity  of 
500/.,  and  the  interest  of  the  10,000/.  during  the  joint 
lives  of  George  and  Mary  Grant,  and  the  principal  sum 
of  10,000/.  payable  as  aforesaid,  and  the  interest  thereof 
and  the  said  lands  and  heritages  for  the  security  of  these 
sums,  and  all  right  and  title  which  George  Grant  had  to 
the  same,  and  the  several  securities  before  recited* 

The  Master  further  stated,  that  Robert  Foster  Grants 
by  his  deed  of  disposition  and  assignment  in  the  Scotch 
form,  bearing  date  the  23d  of  December  1809,  executed 
in  London,  did,  in  consideration  of  a  sum  of  10,000/. 
advanced  to  him  by  the  testatrix,  grant,  alien,  and  dis- 
pose of,  to  and  in  favour  of  the  testatrix  and  her  heirs 
and  assigns,  the  eventual  annuity  of  500/.  upliftable  from 
the  purchased  estate,  and  the  interest  of  the  sum  of 
10,000/.,  payable  by  George  Johnstone  under  the  obli- 
gation aforesaid,  during  the  joint  lives  of  George  Grant 
and  Mary  Grant,  together  with  the  security  for  the  pay- 
ment thereof,  created  by  the  disposition  of  the  aforesaid 
lands  and  estates,  and  the  bond  of  George  Johnstone, 

together 
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together  with  all  right,  title,  and  interest  which  he  had        1828. 

to  the  lands  and  herilaxres,  —  and  that,  in  real  security  to    ,^      '  "  ^ 

the  testatrix  for  the  payment  of  the  sum  of  10,000/.  and  «. 

interest;  that  the  testatrix  was  duly  enfeoffed  in  the 

purchased  estate;  that  George  Johnstone^  by  his  hpnd 

or  obligation  in  the  English  form  and  executed  in  Lon^ 

don^  bearing  date  the  31st  of  March  1810,  became  bound 

to  pay  to  the  testatrix  the  interest  of  the  sum  of  10,000/. 

during  the  joint  lives  of  George  Grant  and  Mary  Grant  / 

and  that  a  sum  of  5000/.,  part  of  the  10,000/.,  was  paid 

to  the  testatrix  in  her  lifetime,  and  before  the  making  of 

her  will,  by  the  executrix  of  George  Johnstone^  who  was 

then  dead. 

Upon  these  facts  the  Master  found,  that  the  5000/., 
remaining  due  to  the  testatrix,  was,  by  the  law  oiScot- 
land,  real  estate,  and  did  not  pass  by  her  will,  but 
descended  to  her  heir  at  law. 

An  exception  being  taken  upon  this  point  to  the 
Master's  report,  the  question  was.  Whether  the  sum 
due  on  George  Johnstotie?s  bond  would  pass  by  an 
English  will. 

Mary  Grant  died  a  few  weeks  after  the  testatrix. 

Mr.  TresUroe  contended,  that  the  interest,  which  the 
testatrix  had  under  these  securities,  was  an  interest  in 
lands  in  Scotland ;  that  an  interest  in  real  estate  can  be 
transferred  only  according  to  the  law  of  the  country 
where  the  lands  are  situate ;  and  that,  lands  in  Scotland 
not  being  capable  of  passing  by  devise,  the  will  of 
Mrs.  Middleton  could  have  no. operation  on  the  secu- 
rities for  the  10,000/.,  or  on  what  remained  due  for 
principal  and  interest  in  respect  of  them. 

Mr. 
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Mr.  Pepys  and  Mr.  Ij/nch,  for  the  parties  daiming 
under  the  will,  argued,  that,  though  the  interest  in  the 
land  was  not  devisable,  the  debt  and  all  the  personal 
remedies  (or  enforcing  payment  of  it  would  pass  by  the 
wilL  That,  which  the  testatrix  had  devised  and  be- 
queathed, was,  not  land,  but  5000/.  lent  on  mortgage. 
The  interest  of  this  mortgage  debt  was  secured  by  an 
English  bond,  which  would  unquestionably  pass  by  the 
will ;  and  if  the  interest  of  the  debt  passed,  the  principal 
must  also  pass. 


TThe  Master  of  ike  Rolls  referred  it  back  to  the 
Master  to  inquire,  whether,  by  the  law  of  Scotlandj  the 
testatrix  had  any  right  of  personal  action  against  George 
Johnstone  or  his  executors,  for  the  principal  sum  of 
10,000/.,  either  in  respect  of  the  bond  of  George  John^ 
sione  to  George  Grant,  bearing  date  the  2d  of  March 
1802,  or  in  respect  of  the  bond  of  George  Johnstone  to 
the  trustees,  bearing  date  the  26th  of  September  1807; 
and  the  Master  was  to  be  at  liberty  to  state  any  circum- 
stances specially  at  the  request  of  either  party. 


The  Master  stated  a  case,  which  was  submitted  to  the 
Solicitor- General  of  Scotland  and  Sir  James  Moncrieffl 
They  gave  an  opinion*,  that,  upon  an  heritable  bond, 

the 


*  That  opinion  was  as  fol- 
lows :  —  "  •  There  can  be  no 
doubt  that  the  party  in  the  right 
of  an  heritable  bond  has  a  right 
of  personal  action  against  the 
debtor  or  grantor  of  the  bond, 
and  his  executors  and  represent- 
atives, for  payment  of  the  sum 
for  which  the  heritable  security 
is  granted.  The  real  or  herit- 
able security  is  added,  for  the 
safety  of  the  creditor,  to  the  per- 


gonal obligation  of  the  debtor; 
and  when  a  debt  is  so  secured, 
important  consequences  follow, 
in  regard  to  the  succession  of 
the  creditor's  interest  in  the  bond. 
But  the  circumstance,  that  the 
creditor  has  obtained  real  se- 
curity for  the  payment  of  his 
debt,  in  no  degree  alters  the 
right  to  demand  payment  in 
a  personal  action  against  the 
debtor  or  his  representatives.' 
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die  creditor  has  a  right  of  personal  action  against  the        1828. 
ielebtor,  and  that  the  real  charge  is  added  for  the  seen- 
tity  of  the  creditor:   and,   upon  that  authority,   the 
Master  found  that  the  testatrix  had  a  right  of  personal      n>>»AT- 
aelioB  in  respect  ofjohnston^s  bonds. 

Upon  this  report  the  cause  came  again  to  a  hearing.  i8S9. 

Jufy  II. 

Mr.  Treslove  and  Mr.  Bird,  for  the  heir  at  Jaw. 

Mr.  Pepi/Sf    Mr:   Rose,    Mr.  Lynch,   and   Mr.  G. 
Bichardsj  for  parties  claiming  under  the  will. 

The  authorities  cited  were  The  Duchess  of  Buodeugh 
T.  Hoare  (a)  /  Johnstone  v.  Baker  cited  in  a  note  to  that 
(i) ;  and  Glover  v.  Strothqffl  {c) 


The  Master  of  the  Rolls. 

The  late  Mr.  George  Johnstone  purchased  of  Mr. 
George  Grant  an  estate  in  Scotland,  which  Mr.  Grant 
had  previously  charged  with  an  annuity  of  500/.  to  his 
wife,  in  case  she  should  survive  him,  or  he  should 
become  bankrupt ;  and,  upon  that  occasion,  Mr.  John* 
stone  was  allowed  to  retain  a  sum  of  10,000/L  part  of 
the  purchase-money,  until  Mrs.  Granfs  death,  paying 
interest  on  it,  until  the  annuity  should  arise.  Ac- 
cordingly George  Johnstone  executed  an  heritable  bond, 
which,  over  and  above  making  the  sum  of  10,000/. 
and  the  interest  to  accrue  thereon  a  real  burden 
upon  the  land,  contained  a  personal  obligation  on 
him  to  pay  to  George  Grant,  his  heirs,  executors, 
and  assigns  the  sum  of  10,000/.  upon  the  death  of 
Mrs.  Grant,  and  also  to  pay  the  interest  of  the  said 

sum 


Jtt/^10. 


(a)  4  Mad,  467. 


{h)  4  Mtd.  474. 


(c)  i  Bro,  89. 
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1829.        sum   of  10,000/.   to   George   Grant  during  the  joiiit 

-       "  '^       lives   of  himself  and   his  wife,  and,  in  the  event  oC 
Jbehinohaic  .        .1  1 

V.  George  GratU  dying  before  his  wife,  to  pay  to  her 

HsuuT.  during  her  life  the  annuity  of  500/.  George  Grant  and 
his  wife  afterwards  assigned  the  sum  of  10,000/.,  and 
the  interest  to  become  due  thereon,  and  the  contingent 
annuity  of  500/.  to  certain  persons  in  trust  for  Robert 
Foster  Grant ;  and,  by  the  deed  of  assignment,  George 
Gfran/ exonerated  and  discharged  George  Johnstone  from 
the  obligation  come  under  by  the  bond  above  recited, 
and  from  the  real  burden  created  on  the  lands  by  the 
disposition  granted  by  him  to  Johnstone^  and  from  the 
bond  itself;  and  George  Grant  and  his  wife  thereupon 
delivered  up  to  the  trustees  an  heritable  bond  by  which 
he  bad  originally  charged  the  lands  with  the  annuity  in 
favour  of  his  wife,  together  with  her  instrument  of  seisin^ 
and  the  bond  or  obligation  executed  by  Johnstone.  At 
the  same  time,  George  Johnstone^  by  an  heritable  bond 
and  disposition,  bound  himself  to  pay  to  the  trustees  the 
sum  of  10,000/.  within  three  months  after  the  decease  of 
Mrs.  Grants  with  interest  from  the  day  of  her  death 
until  the  payment  of  the  principal  sum :  and,  by  the  same 
instrument,  he  made  the  sum  of  10,000/.  and  interest  a 
real  burden  upon  the  lacnds. 

The  trustees  afterwards  duly  assigned  all  these  secu- 
rities to  their  cestui  que  trusty  Robert  Foster  Grant. 
He  afterwards  assigned  them  to  Mrs.  Ann  Frances  Mid' 
dleton^  the  testatrix  in  the  cause ;  and,  upon  that  occa- 
sion, George  Johnstone  executed,  in  London,  an  English 
bond  to  Mrs.  Middleton,  for  the  payment  to  her  of  the 
interest  of  the  10,000/.  during  the  joint  lives  of  Geoige 
Grant  and  his  wife,  or  until  the  right  of  Mrs.  Grant  to 
the  annuity  should  take  place.  Mrs.  Middleton  by  her 
will  gave  this  sum  of  10,000/.,  with  all  interest  due 
thereon,  upon  certain  trusts  therein  mentioned.     Mrs. 

Middleton 


HXEBERT. 


CASES  IN  CHANCERY.  d97 

Middleton  died  on  the  3d  of  Naoember  182S ;  and  Mrs.        1829. 
Grants  on  the  15th  oi  December  1823.     A  part  of  the   ^      \J^^ 
iPiQOO/.  was  paid  to  Mrs.  Middleton  in  her  lifetime :       _   v. 
and  the  question  in  the  present  stage  of  the  cause  is, 
Whether  the  sum,  due  on  the  bond  for  principal  and 
interest,  would  pass  by  an  Englis/i  wiU,  or  was  to  be 
considered  as  an  heritable  security,  which  would  not 
pass  by  will,  but  would  descend  to  the  heir  at  law  ? 

The  opinion  of  the  Scotch  advocates  upon  the  case 
stated  by  the  Master  does  not  precisely  reach  the  point 
•which  arises  here.     Mrs.  Middleton  was  the  assignee  of 
Mr.  Johnstone's  securities   to    the  trustees  of  Robert 
Foster  Grant;  and  the  heritable  bond,  which  he  exe- 
cuted, contained  also  a  personal  obligation  to  pay  the 
principal  sum  of  10,000/.  within  three  months  after  the 
death  of  Mrs.  Grants  and  to  pay  the  interest  on  the 
10,000/.  from  the  death  of  Mrs.  Grant;  but  it  contained 
no  obligation  to  pay  the  interest  of  the  10,000/.  during 
the  joint  lives  of  Mr.  and  Mrs.  Grants  and  it  was  for 
this  reason  that  Mr.  Johnstone  afterwards  gave  his  bond 
to  Mrs.  Middleton  for  the  payment  of  such  interest.    In 
the  case  of  The  Duchess  ofBuccleugh  v.  Hoare{a)^  there 
was  an  English  security,  as  well  as  an  heritable  bond ;  and 
I  there  held  that  the  English  security,  passing  by  the  will, 
would  carry  with  it  the  debt,  although  there  was  also  a 
Scotch  security.     In  the  present  case  there  is  no  English 
security,  except  Mr.  Johnstone's  bond  for  securing  the  in- 
terest of  the  10,000/.  during  the  joint  lives  of  Mr.  and 
Mrs.  Grant ;  and  the  English  will,  in  respect  of  the 
English  security,  will  pass  this  interest 

I  believe  that  it  is  the  practice  in  Scotland  always  to 
insert  a  personal  obligation  in  an  heritable  bond,  but 
such  personal  obligation  does  not  alter  the  heritable 

nature 

(a)  4  3fa(2.467. 
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nature  of  the  bond ;  the  maxim  of  the  Scotch  law  beings 
that  the  heritable  security,  which  is  the  jus  nobiliuSf 
draws  after  it  the  moveable  or  personal  security.  Al- 
though, therefore,  I  am  of  opinion  that  the  heritable 
bond  of  Mr.  Johnstone  gave  to  Mrs.  Middleton  a  right 
of  personal  acticm,  the  bond  nevertheless  retained  its 
heritable  nature,  and  did  not  pass  by  the  English  will, 
but  descended  to  the  heir  at  law. 


Rolls. 

18S8. 
March  S8. 

The  word, 
•*  furnvor»," 
in  abequeit 
to  chilcuren, 
held,  upon 
the  context  of 
the  will,  to 
mean,  surviv* 
ing  so  at  to 
attain  their  re- 
gpective  ages 
of  twenty-one. 


CROZIER  V.  FISHER. 

npHE  testator,  Joseph  Fisheif  by  his  will  dated  in 
*^  January  1822,  devised  freeholds,  copyholds,  and 
leaseholds,  together  with  an  annuity  which  he  had  pur- 
chased of  Viscount  Maihem^  in  trust,  for  the  separate  use 
of  his  wife  Elizabeth  Fisher^  during  her  life,  and  after 
her  death,  for  the  separate  use  of  his  daughter  Sarah 
Eiizabeih  Boot,  during  her  life ;  and,  at  her  death,  he 
gave  the  rents  of  four  of  the  tenements  to  her  husband 
7%oma5  ^(M7^  during  his  life;  **and"  continued  the  tes- 
tator, ^^  at  the  death  of  Mr.  Thomas  Boot,  I  give,  devise^ 
and  bequeath  unto  my  said  son  Joseph  Fisher^  his  heirs, 
executors,  and  administrators,  all  the  above  freehold  and 
copyhold  estates  that  I  had  given  to  Mr.  Thomas  Boot, 
during  the  term  of  his  natural  life,  to  all  the  children 
of  my  said  daughter  Sarah  Elizabet/i  Boot  that  she  now 
has  or  may  hereafter  have  by  her  present  or  any  after 
taken  husband,  or  the  survivors  of  them,  share  and  share 
alike,  as  joint  tenants  to  them  and  their  heirs  for  ever. 
And  also  I  give  to  my  said  trustee  all  that  annuity  I 
purchased  of  Lord  Viscount  Mathew;  also  all  that 
leasehold  messuage  or  tenement,  situate  in  Nottingham 
Street,  in  the  parish  of  St.  Mary-le-Bone  s  and  also  all 

that 
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that  leasehold  messuage  or  dwelling  house,  situate  in 
Bedford  Street^  Covent  Garden^  let  on  lease  to  Mr.  George 
Cartevy  to  have  and  to  hold  all  the  said  several  freehold 
and  copyhold  estates,  with  all  their  rights,  members,  and 
appurtenances  thereunto  belonging,  or  in  anywise  apper- 
taining, to  them  and  their  heirs  for  ever,  and  all  the  said 
leasehold  estates  for  such  terms  as  may  be  unexpired, 
with  all  the  said  annuity,  in  whatever  state  the  same 
may  be  at  the  time  of  my  said  daughter's  death,  to 
my  said  trustee  upon  this  special  trust  and  confidence, 
to  receive  the  rents  and  profits  of  all  the  said  several 
estates  for  the  sole  use  and  benefit  of  all  the  said  chil- 
dren of  my  said  daughter ;  and  my  further  will  is,  tliat 
my  said  trustee  shall,  from  time  to  time,  as  the  rents 
become  due,  pay  unto  such  child  or  children  a  just  pro- 
portion of  such  interest,  as  they  shall  arrive  at  their  age 
of  twenty-one  years,  and  to  place  the  interest  of  the 
infants'  shares  in  the  three  per  cent.  Consolidated  Bank 
Annuities  for  their  own  sole  use  and  benefit,  and  so  on 
alternately,  till  the  youngest  child  shall  arrive  at  his  or 
her  age  of  twenty-one  years,  and  then  all  the  said  chil- 
dren, or  the  survivors  of  them,  to  be  let  into  full  pos- 
session of  all  the  said  estates,  share  and  share  alike.  I 
give  unto  my  grand-daughter  Elizabeth  Booty  as  her 
share  of  all  the  said  children's  estate,  all  those  two 
annuities  that  I  purchased  o(  Mr.  Edward  Smithy  secured 
on  premises  in  Brompton  Bow^  Knighisbridgef  as  a  mar- 
riage portion :  now,  I  give  unto  my  son  Joseph  Fisher 
the  two  said  annuities  in  trust  for  my  said  grand-daughter 
opon  this  special  trust  and  confidence,  to  pay  unto  her 
all  the  interest  of  the  said  annuities,  as  they  shall  become 
due  and  paid,  for  her  own  sole  and  separate  use." 


1828. 


The  testator  died  in  1803.  At  that  time,  JTiomas 
Boot  and  Sarah  Elizabeth  Boot  had  ten  children,  several 
of  whom  died  under  twenty-one. 

The 
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The  leaseholds  in  Bedford  Street  and  Nottingham 
Street^  as  well  as  the  annuity,  were  part  of  the  property 
which  was  given  to  Mrs.  Boot  for  her  life :  and,  on  her 
death,  the  question  arose,  at  what  time  the  interests  of 
her  several  children  in  this  portion  of  tbe  assets  became 
vested. 


Mr.  Pef!f$  and  Mr.  GirdlesUme^  for  the  Plaintiffi. 

0 
% 

Mr.  Treshocj  Mr.  Wakefield^  Mr.  Tinnetfj  and  Mr. 
Looat^  for  different  Defendants. 

One  construction  contended  for  was,  that  the  shares 
of  the  property  did  not  vest,  till  the  youngest  child 
attained  twenty-one ;  or  if  the  share  of  an  elder  child  did 
vest  at  any  earlier  period,  yet  that  it  would  be  devested, 
in  the  event  of  his  dying  before  the  youngest  reached 
his  full  age.  It  was  when  the  youngest  child  attained 
twenty-one,  and  not  till  tlien,  that  the  property  was  to 
be  distributed  among  the  children ;  to  that  time,  there- 
fore, the  term  ^^ survivors"  was  to  be  referred;  and  only 
such  of  the  children,  as  should  be  then  living,  could  take. 

Another  construction  was,  that  the  shares  vested  in 
the  children  as  they  respectively  attained  twenty-one^ 
and  that  the  phrase,  ^<  the  said  children  or  the  sur- 
vivors of  them  "  was  equivalent  to  *^  all  the  said  children, 
or  such  of  them  §s  shall  live  to  attain  the  age  of  twenty- 
one."  Each  child,  as  he  attained  twenty-one,  was  to 
receive  his  share  of  the  accumulated  rents  and  profits: 
a  direction  which  was  irreconcileable  with  the  sup- 
position, that  the  interest  was  liable  to  be  devested  by 
any  subsequent  event 

A  third  construction  was,  that  the  word  <^  survivors" 
was  to  be  referred  to  the  death  of  the  tenant  for  life,  and 

that 
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thai  all  the  children,  who  survived  the  tenant  for  life,  took 
'vested  interests,  even  though  they  did  not  attain  twenty- 
one  years.  The  trustees,  it  was  said,  were  directed  from 
the  death  of  the  daughter  to  receive  the  rents  and  profits 
tor  die  sole  use  of  all  her  children,  and  ^e  shares  of  the 
infants  were  ordered  to  be  invested  for  their  benefit. 
AH  the  ehildren,  therefore,  who  were  then  living,  look 
a  vested  interest  in  the  rents  and  profits ;  and  it  could 
scarcely  be  supposed  that  the  testator  meant  the  shares 
of  the  rents  and  piofits  to  vest  at  one  time^  ai|d  the 
.  shapes  of  the  capital  to  vest  at  another. 
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Tke  Master  of  the  Rolls  stated,  that  the  Court 
would  not,  unless  forced  by  the  plainest  words,  adopt  a 
construction,  by  which  the  interest  of  a  child  of  full  age, 
and  settkd  in  life,  would  be  devested,  if  he  happened  to 
die  before  the  youngest  child  attained  twenty-one  %,  that 
here  the  word  ^^  survivor"  admitted  of  another  and  more 
rational  meaning,  namely^  surviving  so  as  to  attaiQ 
twenty-one ;  that,  therefore,  every  child  attaining  twentyr 
one  acquired  a  vested  interest  in  bis  proportion  of  the 
capital;  and  that  the  children,  who  died  before  attaining 
twenty-one,  took^  during  their  lives,  a  vested  interest  i^ 
that  proportion  of  the  rents  and  profits  which  corre^ 
sponded  to  their  presumptive  shares,  buj;  that  sucb 
interest  determined  on  their  deaths. 


The  decree  was  as  follows:  —  His  Honor  doth  de- 
dare,  that  |ill  the  children  of  Sarah  Elizabeth  Boot^  who 
lived  to  attain  the  age  of  twenty-one  years,  except  the 
Defendant  Elizabeth  Machott\  took  vested  interests  in 

the 

*  EkuActh  Machon  was  tbe     queathed  in  lieu  of  her  share  of 
grand -daughter    EUxabeth^    to      the  fund. 
whom  two  annuitiet  were  he- 

VoL.  IV.  D  d 
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18S8.  the  leasehold  estates  in  Be^ord  Street^  CatjetU  Gardetiy 
and  Nottingham  Street^  in  the  parish  of  Maty-le-bomf 
and  in  the  produce  of  the  annuity  purchased  by  the 
testator  of  Lord  Viscount  Mathea>j  in  the  will  of  the 
testator  respectively  mentioned ;  and  that  the  shares  of 
such  of  the  children  of  Elizabeth  Baotj  who  died  under 
the  age  of  twenty-one  years,  survived  to  the  renuuning 
children ;  and,  as  to  the  accumulation  of  rents  of  the 
said  leasehold  estates,  and  the  produce  of  the  said 
annuity  that  took  place  during  the  respective  minorities 
of  the  children,  His  Honor  doth  declare,  that  such  of 
them,  who  attained  twenty-one  years  of  age,  took  vested 
interests  therein,  and  such  of  them,  who  died  under 
twenty-one  years  of  age,  took  vested  interests  tbereio,. 
until  the  time  of  their  respective  deaths. 

Reg.  Lib.  1827.  A.  1468. 
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PALMER  V.  HOLFORD.  «»"*• 

March  i». 

V^T^HE  testator  made  his  will,  inter  alioy  in  the  follow^  I^  the  interest 
•■"    ing  words :  —  "I  give  and  bequeath  the  sum  of  child  of «  ™ 

9500/.  stock  of  the  Governor  and  Company  of  the  Bank  pefwn  in 

beiiiff  docs 
of  EngUmd^  commonly  called  Bank  stock  (part  of  my  not  vest  when 

OKpital  or  share  in  such  stock),  unto  the  said  Sabert  "umK"?!^™ 

^  *  child  attains 

Howard  and  Charles  Bosanquetf  and  my  friend  Bichard  twenty-one, 
Cooke^  and  direct  the  same  to  be  transferred  into  the  Jem^and^ 


of  the  said  Robert  Holford^  Charles  Bosanquet,  void,  and  the 
and  Bichard  Cooke^  or  the  survivor  of  them,  or  the  over  are  void 
executors  or  administrators  of  such  survivor,  forthwith,  ^l^* 
or  as  soon  as  conveniently  may  be  after  my  decease, 
upon  the  trusts  and  for  the  purposes  following;  viz 
upon  trust  that  they  the  said  Robert  Holford^  Charles 
Bosanquetj  and  Richard  Cooke^  or  the  survivors  or  sur- 
vivor of  them,  or  the  executors  or  administrators  of  such 
Mirvivor,  do  and  shall,  by  the  investment  of  the  divi- 
dends, bonuses,  and  proceeds  of  the  said  capital  stock 
or  sum  of  2500/.,  as  they  shall  respectively  become  due 
and  be  received,  or  as  soon  as  conveniently  may  be 
afterwards,  in  their  or  his  own  names  or  name^  in  or 
upon  any  parliamentary  security  or  securities  (such 
securities  to  be  at  discretion  altered  or  varied  for  any 
other  or  others  of  the  like  nature),  and  by  like  invest- 
medts  from  time  to  time  of  the  interest,  dividends, 
bonuses,  and  proceeds  of  prior  investments,  raise  an 
accumulated  fund,  and  assign  and  transfer  such  accu- 
mulated fund  unto  all  and  every  the  child  and  children 
cjf  my  said  son  Charles  Thomas  Hudson^  who  shall  be 
Uvii^  at  the  end  and  expiration  of  the  term  of  twen^- 
eight  years,  to  be  computed  from  my  decease,  other 
tluHi  and  eiLcept  an  eldest  or  only  son,  soch  children,  if 
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more  than  one,  to  take  equally  as  tenants  in  common ; 
and  if  there  be  but  one  such  child,  then  the  whole  to  such 
one ;  and  in  case  no  child  or  children  of  my  said  son 
Charles  Thomas  Hudson^  other  than  and  except  an  eldest 
or  only  son,  shall  be  living  at  the  expiration  of  the  said 
term  of  twenty-eight  years,  then  do  and  shall  assign, 
transfer,  and  pay  the  said  accumulated  fund  unto  the* 
only  child  wholly,  if  but  one,  or  all  the  diildrea  equally, 
if  more  than  one,  of  my  said  son  J.  S,  Hudson,  who 
shall  be  living  as  tenants  in  common;  and  in  default 
of  any  such  last-mentioned  child  or  children,  unto 
him,  my  said  son  «/.  S.  Hudson,  if  living;  but  if  be  shaU 
not  be  living,  then  do  and  ^all  divide  the  said  ac- 
cumulated fund  into  equal  moieties,  and  assign,  transfer, 
and  pay  one  of  such  moieties  to  the  child  wlioHy,  if 
but  one^  or  all  the  children  equally,  if  more  iban 
one,  of  my  said  daughter  Catherine  Charlotte  Hudson, 
who  shall  be  then  living,  as  tenants  in  common ;  and 
in  default  of  such  child  or  children,  unto  her  my  said 
daughter  Catherine  Charlotte  Hudson,  if  she  sbaU  be 
living;  but  if  she  shall  not  be  living,  then  do  and 
shall  assign,  transfer,  and  pay  such  moiety  in  •such 
manner  as  the  other  of  the  said  moieties  is  hereinafter 
directed  to  go  and  be  disposed  of;  and  do  and  shall 
assign,  transfer,  or  pay  the  said  other  and  remaining 
moiety  unto  the  only  child,  if  but  one,  wholly,  or  unto 
all  the  children  equally,  if  more  than  one,  of  my  said 
daughter  Harriet  Richardson,  who  shall  be  then  living^ 
as  tenants  in  common ;  and  in  default  of  such  last-mai- 
tioned  child  or  children,  unto  her  my  said  daughter 
Harriet,  if  living;  but  if  she  shall  not  be  living,  then 
do  and  shall  assign,  transfer,  and  pajL  the  same  moiety 
in  the  like  manner  as  the  said  first-mentioned  moiety  is 
hereinbefore  directed  to  be  paid  and  be  disposed  of: 
and  in  x^ase  there  shall  not,  at  the  expiration  of  the  said 
term  of  twenty-eight  years,  be  any  person  or  persons 
livings  who,  under  the  trusts  and  direotiona  hereinbefim 
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'eontained,  shall  become  entitled  to  the  said  accumulated 
fiindi  I  mean  and  direct  that  the  same  shall  be  con- 
sidered as  part  of  my  residuary  personal  estate,  and  go 
iKcordingly." 

Tie  testator  died  in  Oclober  1813.  His  son  Charts 
Thomas  had  five  children  at  the  time  of  the  date  of  the 
will,  and,  after  his  death,  he  had  another  son,  who  died 
an  infant     Charles  Thomas  Hudson  died  in  April  1827* 

It  was  admitted  that  the  accumulation,  directed  for 
twenQr-eight  years,  might  be  good  for  twenty-one  years, 
under  the  39  &40G.  8.  c.  98.;  and  the  question  was, 
whether  the  limitation  in  favour  of  the  children  of 
Charles  Thomas  Hudson  who  should  be  living  at  the 
expiration  of  the  twenty-eight  years,  and  the  limitations 
over,  if  there  were  no  such  child,  were  good  or  not  ? 


1828. 


Mr.  Bickerstelh  and  Mr.  Duckworth^  for  the  Plaintiff. 

The  gift  is  not  to  take  effect  till  the  expiration  of  a 
gross  term  of  twenty-eight  years  from  the  death  of  the 
testator,  and,  in  that  respect,  tends  to  a  perpetuity. 
The  trusts  of  the  stock  and  of  its  accumulations  are  for 
such  of  the  children  of  Charles  Thomas  Hudson  as  shall 
be  alive  at  the  end  of  that  period.  Suppose  Charles 
TTiomas  Hudson  to  have  died  at  the  end  of  a  year  from 
the  testator's  death,  twenty-seven  years  more  must  have 
elapsed,  before  it  could  have  been  ascertained  who  were 
the  persons  entitled  under  this  bequest ;  in  other  words, 
the  gift  is  postponed,  till  more  thdn  twenty-one  years 
after  a  life  in  being.  If  Charles  Thomas  Hudson  had 
had  children  after  his  father's  death,  and  died  within  six 
years  from  that  event,  those  children,  if  they  lived  to 
the  end  of  the  twenty-eight  years,  would  have  been 
entitled  to  share  with  the  children  who  were  born  in 
the  testator's  lifetime ;  yet  their  right  to  the  enjoyment 
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of  the  bequest  would  not  have  vested,  till  more  tbaB 
twenty-one  years  after  their  parents'  death. 

It  is  no  answer  to  say,  that,  in  the  events  which  Imwe 
happened,  or  which  might  have  happened^  the  twenty- 
eight  years  will  fall  within  the  period  of  twenty-one  years 
firom  the  deatli  of  Charles  Thomas  Hudson.  To  render  a 
gift  valid,  it  is  not  enough  that  it  may  take  effect  within  a 
life  or  lives  in  being,  and  twenty-one  years  afterwards : 
it  must  be  a  gift  which  shall  of  necessity  take  eflect  (if  it 
takes  effect  at  all),  within  the  period  prescribed  by  the 
law.  Property  cannot  be  well  limited  to  a  person  not 
in  esse  in  such  a  manner  that  the  vesting  of  the  interest 
in  him  shall  or  may  be  postponed  beyond  the  pmod 
of  his  attaining  the  age  of  twenty-one  years.  Jee  v. 
Audley  (a),  Leake  v.  Robinson  (6),  Bull  v.  Prilchard  (c), 
Jones  V.  Mackilwain  {d)y  Bengough  v.  Edridge.  {e) 

Mr.  Home  and  Mr.  Puivis,  contra. 

The  bequest  is  different  in  form  and  substance  from 
ail  the  cases  cited.  Even  if  a  gift  to  take  effect  twenty- 
eight  years  after  the  testator's  death,  standing  per  sf, 
were  too  remote,  the  limitations  to  Catherine  Charlotte 
Hudson  and  Harriet  Richardson^  in  case  the  prior  limit- 
ations failed,  shews  that  the  testator  meant  these  prior 
limitations  to  take  effect  during  the  lifetime  of  his  two 
daughters ;  and  thus  the  trusts  will  be  brought  within 
the  limits  allowed  by  law. 

The  Master  of  the  Rolls^ 

The  expressed  intention  of  the  testator  is,  that  all  the 
children  of  his  son  Charles  Thomas  Hudson^  other  than 
an  eldest  son,  should  take,  who  were  living  at  the  e^*^ 

piratiqii 


(a)  1  Cor,  394. 
{h)  2  Mer.  563, 
(c)  1  RuueU,  913. 


(d)  1  BuiseU,  S20. 

(e)  1  .Sinn.  175. 
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ptration  of  twenty-eight  years,  and  that  no  person  should 
take  before  that  period.  If  Charles  Thomas  Hudson 
bad  such  children  born  to  him  at  any  time  within  seven 
years  from  the  testator's  death,  then  the  vesting  of  the 
interests  of  such  children,  who  were  unborn  at  the  death 
of  die  testator,  would  have  been  suspended  for  more 
than  twenty-one  years,  and  the  gift,  therefore,  is  too 
remote  and  void ;  and  the  gifts  over,  not  being  to  take 
efect  until  after  the  same  period,  which  is  too  remote, 
are  necessarily  void  also. 


1828. 


MURRAY  V.  ADDENBROOK. 


Rolls. 

iliarcA  51. 
April  U 


LiNc.  Ink 
Halu 


1888. 
AugutL 

18S9. 
Dec.  22. 

1830. 
Jan.  16. 


rr^HE  testator,  General  Mun'ay^  after  giving  by  his 
will  several  life  annuities  to  different  persons,  and, 
among  others,  to  John  Murray^  eldest  son  of  Sir  John 
Murray^  Bart.,  60/.  per  annum,  during  his  life,  proceeded 
in  the  following  words: — *'  These  several  annuities, 
amounting  to  270/.  per  annum,  are  to  be  paid  half-yearly ; 
the  first  half-yearly  payment  to  be  made  within  six  months  In  a  will,  the 
after  my  decease,  and  which  2702.  per  annum,  as  the  se-  j^g  ^he  male* 

veral  ^^^^^   wcrc^ 
upon  the 
whole  context,  construed  to  mean,  ^  if  there  shall  be  no  son  then  liying.** 

A  testator  haying  bequeathed  a  yearly  sum  to  a  person  for  life,  gave  the  annuity, 
iqpon  the  death  of  the  annuitant,  to  the  eldest  surviving  son  of  A ,  and,  failing  the 
nude  issue  of  A.^  to  the  daughters  of  A.  living  at  the  demise  of  such  male  issue ;  at 
the  death  of  the  annuitant,  A.  had  no  son  livmg,  but  had  two  daughters :  Held,  that 
the  gift  to  the  daughters  of  A.  was  not  too  remote,  and  that  they  were  entitled  to 
the  annuity. 

The  same  testator  gave  the  residue  to  his  widow  during  her  life,  and  at  her 
demise,  to  the  eldest  surviving  son  of  A.  upon  bis  attaining  twenty-five  (the  trustees 
being  directed  to  apply  the  interest  to  his  use  till  he  attained  that  a^e),  or,  failing 
fueh  male  issue,  to  tne  daughters  of  A.  living  at  the  time  of  the  demise  of  the  last 
of  fuch  male  issue ;  the  only  son  of  A.  died  under  twenty-five,  in  the  lifetime  of 
tbe  widow,  leaving  two  daughters  of  A.  him  surviving :  Held, 

That,  if  there  had  been  an^  son  of  A.  living  at  the  death  of  the  widow,  he  would 
hare  taken  a  vested  interest  m  the  residue,  though  he  bad  not  then  attained  the  age 
of  twenty-five : 

That  the  gift  over  of  the  residue  to  the  daughters  of  A.  was  not  too  remote,  and 
that»  in  the  events  which  happened,  they,  upon  the  death  of  the  widow,  became 
entitled  to  the  residue. 
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Veral  life  annuities  fall  ki,  I  gi¥e  and  bequeath  to  my  nfore* 
said  itastees  for  tbe  use  and  benefit  of  the  eldest  surviving 
son,  lawfully  begotten,  of  the  aforesaid  Sir  Jckn  MMrtajfy 
Bart.,  and,  failing  the  male  issue  lawfully  begotted  of  the 
said  Sir  John  Murray^  Bart,  to  the  daughters  lawfully 
begotten  of  the  said  Sir  John  Murray^  living  at  the  der 
mise  of  such  male  issue,  in  equal  proportions.'' 

The  clause,  by  which  the  testator  disposed  of  the  re- 
sidue  of  bis  property,  was  in  the  following  words:  — 
**  The  remaining  produce  is  to  be  enjoyed  by  my  wife, 
Mary  Murray^  during  her  natural  life :  and  then  I  give 
and  bequeath  the  aforesaid  sums,  at  her  demise,  to  the 
eldest  surviving  son,  lawfully  begotten,  of  Sir  John 
Murray^  Bart^  aforesaid^  upon  his  coming  to  the  age  of 
twenty-five  years;  the  interest  arising  therefrom,  after 
the  demise  of  my  said  wife,  Mtny  Murray^  to  be  applied 
to  the  use  of  the  said  surviving  eldest  son,  as  to  my 
trustees  may  seem  most  proper,  till  he  comes  to  the  age 
of  twenty-five  years  as  before  specified ;  or,  failing  such 
male  issue  lawfully  begotten,  to  the  daughter  or  daugh- 
ters of  the  aforesaid  ^vcjohn  Murray^  Bart,  lawfully  be- 
gotten, and  living  at  the  time  of  the  demise  of  the  last 
X}f  such  male  issue,  in  equal  proportions*'' 

Sir  John  Murray  had  one  son  only,  John  Murray^  who 
died  under  twenty-five,  before  any  of  the  other  annui- 
tants, and  did  not  leave  any  son.  There  were  two 
daughters  of  Sir  John  Murrt^  who  survived  tbe  son. 

Some  time  afterwards,  one  of  the  annuitants  died :  and 
how  the  question  was,  Whether,  in  the  event  which  had 
happened,  the  annuity  was  undisposed  of,  and  wait  tX> 
the  testator's  next  of  kin,  or  whether,  by  reason  of  the 
death  of  the  only  son  of  Sir  John  Murrey  before  the 
annuitant,  the  annuity  passed  by  the  words  of  the  wiU 
to  Sir  J<An  Murrajfs  two  daughters. 

Mr. 
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lir.  Pemberton,  /or  the  next  of  kin :  —  I8S8. 

**  Failing  the  mahe  issue  of  Sir  John  Murrat//'  is  the      Muulat 

event,  and  the  only  event,  in  which  the  fund  is  ffiven  to  the    ^       ^• 

...       Adbekibook* 
daughter.     The  gift  to  them  is,  therefore,  a  disposition 

of  personal  estate,  to  take  effect  after  a  general  faihlre  of 
issue  fnale,  and,  consequently,  is  too  remote.  The  lan- 
guage Is  free  from  ambiguity;  and  to  restrict  the  term 
male  issue  to  a  signification  different  from,  and  other 
than,  that  which  it  usually  bears,  would  be  to  make  a  will 
for  the  testator,  instead  of  interpreting  the  will  which  be 
has  actually  made.  To  support  the  gift  to  the  daugh- 
ters, it  must  be  contended  that  male  issue  is  synonymous 
with  sons ,-  but  the  phrase  is  not  **  the  said  male  issue,'' 
or  **  such  male  issue  as  aforesaid ;''  nor  is  there  any 
ground  on  which  the  generality  of  the  expression  can  be 
restricted.!  If  this  limitation  is  to  be  supported  by  a 
conjectural  construction,  there  is  scarcely  a  decided  case 
of  limitations  void  for  remoteness,  in  which  they  might 
not  have  been  upheld  on  the  same  principle. 

Mr.  JVakefieldf  contra. 

The  question  is  simply.  Whom  did  the  testator  intend 
by  male  issue  ?  The  term  is  not  one  that  bears  a  tecb*^ 
nical  and  inflexible  signification ;  and  there  are  many 
cases,  in  which  it  has  had  meanings  put  on  it,  sometimes 
more,  and  sometimes  less,  restrictive^  Morse  v.  Lord 
Ormonde  (a),  Wellington  v.  Wellingtotu  (b)  The  objects 
of  the  testator's  bounty^  in  his  disposition  of  the  fund 
provided  for  the  annuities,  appear  to  have  been  the  sons 
and  daughters  of  Sir  John  Murray  /  and  the  daughters 
are  postponed  only  for  the  sake  of  the  sons.  There  is 
DO  gift,  either  express  or  implied,  to  the  issue  of  sons. 
■When,  therefore,  the  bequest  to  the  daughters  is  made  to 
depend  on  the  failure  of  male  issue,  he  meant  sons  — ^ 

the 

(k)  5  Mad.  \  15.  and  1  RuueU^  368.  (b)  4  ir«rr.  3165. 
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1&S6.        the  persons  who  would  take  under  ihe  preceding  gift. 

\r:  ^   '        The  male  issuer  of  which  he  speaks,  is  "  male  issue  law- 

9.  fully  begotten  of  Sir  John  Murrai/;*'  a  mode  of  expres* 

AoDBNB&oox.  ^^^  which,  in  strict  propriety,  is  applicable  only  to  sons, 

and  cannot  be  considered  as  descriptive  of  more  remote 
descendants.  The  daughters,  to  whom  the  fund  is  given 
over,  are  to  be  daughters  living  at  the  demise  of  such 
issue  male ;  so  that  the  testator  had  in  view,  not  an  in- 
definite failure  of  issue  male,  but  a  failure  of  issue  male 
in  the  lifetime  of  Sir  John  Murrat/s  daughters. 


April  I.  7^^  Master  of  tlie  Rolls. 

The  expressed  intention  of  the  testator  is,  that  the 
eldest  of  the  sons  of  Sir  John  Murray^  who  should  sar* 
vive  the  annuitant,  should  succeed  to  the  annuity :  and 
if  it  had  happened  that  Sir  John  Murray  had  had  sons, 
and  that  the  first  son  had  died  before  the  annuitant, 
leaving  a  son,  the  second  son,  surviving  the  annuitant 
must  have  taken  in  exclusion  of  the  sons  of  the  first  son. 
The  testator,  therefore,  has  told  us,  that  he  did  not 
mean  to  limit  the  succession  of  the  annuity  to  the  issue 
male  of  Sir  John  Murray^  but  that  he  contemplated  a 
personal  benefit  to  such  son  of  Sir  John  Murray  as 
should  survive  the  annuitant ;  and  he  could  hardly  mean 
that  the  succession  of  the  daughters  should  depend  upon 
the  failure  of  issue  male  who  were  not  to  take  before  the 
daughters.  It  is  true,  that,  as  between  the  sons,  the 
right  was  to  depend  upon  the  single  fact  of  survivorship 
of  the  annuitant,  but  that  the  daughters  were  to  take, 
although  they  did  not  survive  the  annuitant,  if  they 
were  living  at  the  demise  of  the  male  issue:  bot  this 
difference  may  well  have  escaped  the  attention  of  the 
testator ;  or  he  may  have  intended  it,  as  the  daughters 
were  to  take  equally  between  them.     It  is  observable, 

that 
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Ihat  the  expression  ^*  living  at  the  demise  of  such  male        1828. 
issue "  is  more  referable  to  the  death  of  an  iiidiyidiial» 
tlian  to  the  extinction  of  a  whole  line  of  issue. 


MvftSAT 

9. 
>ALDIMtNBSO0K. 


Upon  the  whole,  therefore,  it  does  appear  to  ine  that 
I  shall  best  advance  the  intention  of  this  testator  by 
ooDstruing  the  words  *^  failing  the  male  issue"  as  if  it 
bad  been  written,  ^'  if  there  shall  b;e  no  son  of  Sir  John 
Murray  then  living,"  and  by  declaring,  that  the  two 
daughters  of  Sir  John  Murray  are  entitled  to  the 
annuity. 


The  next  of  kin  appealed  against  this  order;  and  the         isss. 
question  was  argued  before  the  Lord  Chancellor.  ^' 

Before  the  petition  of  appeal  was  disposed  of,  the 
widow  of  the  testator  died ;  and  then  the  question  arose 
on  the  residuary  clause,  whether  the  residue,  of  which 
the  widow  was  tenant  for  life,  went  over  upon  her  death 
to  the  two  daughters  of  Sir  John  Murray,  or  whether 
the  limitation  to  them  was  too  remote,  so  that  the  fund 
devolved  to  the  next  of  kin. 

The  next  of  kin  presented  a  petition,  claiming  to  be 
entitled  to  the  residue;  and  both  petitions  were  heard 
together. 

Mr.  PembertoHy  for  the  next  of  kin.  isi9. 

Dee.  S2. 

<<  Failing  the  male  issue  of  Sir  John  Murray  **  must 
mean  a  general  failure  of  issue :  whence  it  follows,  that 
the  gitl  over  is  too  remote.  Andree  v.  Ward,  {a)  This 
construction  gives  the  words  their  natural  import ;  and 
it  is  most  consonant  to  the  probable  intention  of  the 

testator : 

{a)  1  Ruuel^  860. 
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1829.        testator:  for  he  did  not  mean  that  the  daughters  diould 

U  »  *     ft 

\^ '  ^        take  any  benefit}  so  long  as  there  existed  any  person 

•.  answering  the  description  of  male  issue  of  Sir  Join 

AsoBNBaooi.  Murray.     Suppose  that  the  son  had  died  leaving  a  son; 

could  the  daughters  hare  claimed  in  that  state  of  cir- 
cumstances, without  going  contrary  to  the  express  words 
of  the  bequest,  and  to  the  views  by  which  the  testator 
seems  to  have  been  regulated  in  the  disposition  of  his 
property  ? 

Even  if  male  issue  be  considered  to  mean  aonsy  the 
limitations  over  will  not  be  valid.  *^  The  eldest  sur- 
viving son  of  Sir  John  Murray*^  denotes,  whosoever 
shall  be  the  eldest  surviving  son  of  Sir  John  Murrey  at 
the  time  when  the  several  annuities  fall  in  $  and,  con- 
sequently.  it  includes  all  sons  of  Sir  John  Murray 
whether  born  or  unborn.  **  Failing  the  male  issue^" 
therefore,  even  in  the  most  restricted  sense  which  can  be 
put  upon  it,  must  mean  *^  failing  all  sons  of  Sir  John 
'  Murray^  whether  in  esse  or  not : "  and  the  gift  over  will 
be  a  gift,  which  is  to  take  effect  on  the  extinction  of  a 
class  of  persons,  some  of  whom  are  not  or  may  be  not 
in  essej  and,  consequently,  is  too  remote.  It  is  not 
aided  by  the  circumstance  that  Sir  John  Murray  had  only 
one  son,  who  was  in  esse  at  the  testator's  death :  for  where 
a  limitation  is  to  a  class,  or  upon  the  failure  of  a  class,  if  it 
cannot  operate  in  favour  of  the  whole  class,  or  upon  a 
failure  of  the  whole  class,  it  cannot  take  effect  at  all.  That 
the  class  happened,  defetcta^  to  comprise  only  individuals, 
with  reference  to  whom,  if  they  had  been  named  or  spe* 
cifically  described,  the  bequest  would  have  been  good, 
IS  quite  immaterial.  Lteake  v.  Robinson  (a)  ^  Jee  v. 
Audley.  {b)  The  eldest  surviving  son  might  have  been 
a  son  who  was  not  born  till  long  after  the  testator's 
death* 

The 

(a)  t  Mer.  388.  (6)  1  Car,  524. 
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The  same  observations  and  reasoning  apply  to  the  1829. 
residoary  clause,  with  this  additional  objection,  that  —  ^  ' 
there  the  gift  to  the  sons,  as  well  as  the  gift  to  the  v. 

daughters,  is  too  remote ;  for  the  bequest  is  to  the  eldest  Ai»»ki»ooi. 
sonriwig  son  of  A.,  upon  his  attaining  the  age  of  twenty- 
five— > that  is,  to  a  person  who  might  not  be  in  esse  at 
the  death  of  the  testator,  upon  his  attaining  twenty-five. 
It  comes  directly  within  the  rule  o(  BMnsofi  v.  Leakeifi) 
and  BM  v«  Pritchard.  {b) 

.  Mr.  PepjfSf  for   the  personal  representative   of  Ihe 
widow,  followed  the  same  line  of  argument. 

.  Mr.  Knighty  Mr.  Wakefield^  and  Mr.  Floods  for  the 
daogbters  of  Sir  John  Murray^ 

The  gift  of  the  fund  appropriated  for  tl)e  annuities  is, 
^*  to  the  eldest  surviving  son,"  —  that  is,  to  the  eldest  son 
living  when  the  annuities  respectively  fall  in ;  and,  failing 
male  issue,  that  is,  such  male  issue,  or,  in  other  words, 
fiuling  sons,  to  the  daughters  of  Sir  John  Mwrray.  In 
Bumy  cases,  words,  which,  taken  per  se,  imported  a 
general  failure  of  issue,  have  been  restricted  to  a  failure 
of  issue  of  a  particular  class,  or  to  a  failure  of  all  issue 
within  a  limited  period.  Ij/de  v.  I^de{c\  Morse  v« 
Lord  Ormonde  {d) ;  and  both  the  particular  turn  of  the 
phraseology  of  this  bequest,  and  the  general  scope  of  the 
will,  show,  that,  in  the  present  case,  **  &iling  issue 
male"  ought  to  be  construed  with  reference  to  the 
particular  species  of  issue  male  to  which  he  had  confined 
his  bounty.  The  gift  over  to  the  daughters  will  un- 
questionably^ include  daughters  coming  into  esse  after 
the  death  of  the  testator^  as  well  as  those  bom  in  bis 

lifetime; 

(a)  8  Mer,  588.  (c)  1  T.  E,  595. 
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IM9.       lifetime;  but  the  only  persons,  who  could  take  under  At 

*  ■ "  ^  description^  wonld  be  those  daughters  who  were  in  am 

V.  when  the  fiiilare  of  male  issue  took  place,  and  all  bora 

AaraNSBooK.  afterwaids  would  b^  excluded.     WkUbreadyr.St.Jokn(a), 

Walker  v.  Shore.  (6)  But  that  failure  of  issue  is  a  fiuloie 
of  issue  which  must  take  place  before  the  annuity  falls 
in ;  and,  consequently,  within  the  limits  of  an  existing 
life.  A  point  of  time  is  fixed  with  respect  to  each  annuity, 
when  the  interest  must  vest  absolutely,  either  in  one  person 
or  another ;  that  point  of  time,  is  the  expiration  of  the  an- 
nuity—in other  words,  the  termination  of  a  life  in  bdng. 
Upon  the  death  of  the  annuitant,  the  eldest  sunriTing 
son  (if  there  had  been  such  a  son)  would  have  taken;  if 
there  was  no  such  son,  then  the  daughters  were  to  take. 
It  is  not  a  fair  representation  of  the  case^  to  say,  that  the 
limitation  to  the  daughters  is  expectant  on  the  failure  of 
a  class  which  includes,  or  may  include,  persons  not  in 
€$9es  for,  though  sons  of  Sir  John  Murray^  not  m  esse  at 
the  testator's  death,  might  have  taken  under  this  will,  th^ 
gift  to  the  daughters  is  not  by  way  of  remainder,  ex- 
pectant vnfom  the  determination  of  the  interest  given  to 
the  sons^  but  is  a  limitation,  which  is  to  take  effect,  % 
At  the  death  of  the  annuitants,  there  be  no  son.  If  there 
had  been  a  son  then  living,  he  would,  unquestionably^ 
bavetakai  the  annuity  absolutely,  and,  in  no  subsequent 
event,  oould  any  portion  of  it  have  devolved  to  die 
daughters.  It  is  clear,  therefore,  that  the  limitation  to 
the  daughters  is  alternative  or  substitutionary,  and  not 
by  way  of  remiunder. 

Even  if  **  failing  male  issue  "  be  not  restricted  to  a 
failure  of  sons,  still  there  is  a  period  fixed,  ifithin  which 
it  must  take  place :  that  period  is  the  determination  of 
thelife  of  the  annuitant:  and,  therefore,  the  contingency 

b 

(a)  10  Vet.  152.  (fi)  15  Vei.  12S. 
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is  not  too  remote.     A  limitation  overi  upon  a  fiulure  of*       ]899« 
ittue  within  the  period  of  lives  in  being,  is  good.  ^^  '  ' 

V. 

The  case  would  have  been  apparently  stroi^^  in  AimniaBooa. 
&vour  of  the  next  of  kin,  if  the  bequest  had  been,  after 
the  death  of  the  annuitant,  to  the  issue  male  of  Sir 
JMn  Murray^  and,  failing  issue  male,  to  his  daughter : 
yet  even  then  the  limitation  would  have  been  good. 
For  '*  failing  issue  male "  would  be  equivalent  to  *^  in 
default  of  issue  male;"  and  in  Knight  v.  EUis{a)y  a  be- 
quest after  the  death  of  A*  to  his  issue  male,  and,,  in 
debult  of  such  issue,  to  the  testator's  nieces,  was 
sustained. 

On  the  residuary  bequest  there  is  still  less  doubt. 
There  the  period  of  distribution  is  the  death  of  the 
widow ;  if  there  is  any  son  then  living,  he  takes  the 
fund,  and  takes  it  absolutely ;  if  there  is  no  such  issue 
male,  that  is,  no  son,  it  goes  to  the  daughters  who  were 
living  at  the  time  when  the  last  surviving  son  died. 
The  contingency  must  be  determined  either  the  one  way 
or  the  other,  within  a  period  mucli  short  of  a  life  in 
being,  and  twenty-one  years  afterwards :  it  must  neces- 
sarily be  ascertained  the  moment  the  widow  dies.  The 
word  ^^  such  "  expressly  restricts  the  issue  male,  the  event 
of  whose  failure  is  provided  for,  to  the  issue  male  before 
spoken  o^  namely,  sons :  and  the  limitation  over,  in  the 
event  of  the  failure  of  such  issue  male,  is  alternative  in 
its  very  form,  for  it  is  introduced  by  the  word  **  or.'* 

As  to  the  objection,  that  the  residue  does  not  vest  in 
the  eldest  surviving  son  till  he  attains  twenty-five,  the 
answer  is,  that,  though  the  principal  is  not  to  be  handed 
over  to  him,  till  he  reaches  that  age,  yet  the  whole  of 

the 

(a)  i  Bro,  C.  C.  570. 
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19f9.        the  dividends  are  given  to  him  from  and  after  t^e  de-^ 

^^^j^  '^ '    cease  of  the  widow :  and  the  rule  is  that,  though  a  be- 

9.  quest  is  so  expressed  as  to  have  the  form  of  a  gift  at  a 

AaoRMiaooi^   future  time,  yet  if  there  be  a  direction  to  apply  the 

whole  of  the  interest  for  the  benefit  of  the  legatee,  before 
the  time  of  payment  arrives,  the  legacy  vests  as  soon  as 
the  right  to  the  interest  commences.  Hanson  v.  Grv- 
ham  (a),  Branstrom  v.  Wilkinson,  {b) 

Mr.  Pemberton^  in  reply. 

As  the  bequest  is  to  daughters  living  at  the  demise  ot 
such  male  issue,  or  of  the  last  of  such  male  issue^  the 
gift  is  not  to  persons  in  esse,  but  to  a  class  including 
per3ons  not  in  esse;  and,  therefore,  it  cannot  be  good, 
unless  the  failure  of  issue  be  restricted  in  some  piode  or 
other.  To  argue  on  the  supposition,  that  the  bequest 
of  the  annuities  to  the  daughters  is  to  take  effect  on  the 
^eath  of  the  several  annuitants,  and  that  of  the  residue 
on  the  death  of  the  widow,  js  to  assume  the  very  point 
in  question :  for  there  is  no  beqjLiest  to  the  daughters, 
except  *'  failing  male  issue "  in  the  one  case,  and 
'^  failing  such  male  issue"  in  the  other;  and  the  con- 
struction, for  which  w^  contend,  is,  that,  under  that  gift, 
they  were  to  take  nothing,  till  after  a  general  fiulure  of 
Sir  John  Murrajfs  male  issue. 

None  of  the  cases,  in  which  the  meaning  of  the  words 
'^male  is^ue**  has  been  restricted,  bear  any  resemblance 
to  the  present  Lyde  v.  Lyde  does  not  seem  to  have 
been  much  approved  of  by  Sir  Thomas  Plumer  in  Lycn 
v.  Mitchell  [c) ;  and  that  Judge  expresses  some  doubt  as 
to  the  soundness  of  the  decision  in  Knight  v.  EUis.  {d) 

The 

(«)  6  Vet.  239—849.  (c)  I  Mad.4S5. 

(b)  7  Vet.  421.    Janet  V.  Mac-  {d)  2  Bro,  C.  C.  570. 

4nlwam,  1  Butteil,  220. 
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The  gift  of  the  residue  being  to  the  eldest  son  upon  1829. 
his  coming  to  the  age  of  twenty-five  years,  nothing  could  JT "  ^ 
Test  in  him,  till  the  prescribed  period  arrived :  and  the  ^  v. 
'direction  to  the  trustees  to  apply  the  interest  for  his  be- 
nefit, after  the  death  of  the  tenant  for  life,  till  he  attains 
*that  age,  will  not  control  the  preceding  words,  or  make 
the  bequest  vest  at  an  earlier  period  than  that  which  the 
testator  has  pointed  out  so  plainly.  In  Batsford  v.  Keb^ 
beU(a\  a  testatrix  gave  a  legatee  the  dividends  of  stock 
till  he  attained  thirty-two,  and  directed  the  principal  to 
be  then  transferred  to  him;  and  it  was  held  that  the 
legacy  did  not  vest  till  he  attained  thirty-two.  In  Leake 
y.  Robinson  (£),  the  shares  of  the  children  were  held  not 
to  vest,  till  they  respectively  attained  twenty-five,  though 
'the  dividends  were  to  be  applied  to  their  maintenance 
'in  the  mean  time. 


The  Lord  Chancellor.  issa 

Jim.  16. 
1     There  are  two  petitions  in  thb  case,  arising  out  of 

different  dispositions  contained  in  the  will  of  Thomas 

•Murray :  the  one  was  an  original  petition,  the  other  was 

a  petition  by  way  of  appeal  from  the  decision  of  the 

•present  Master  of  the  Rolls.     The  former  relates  to  the 

disposition  of  the  residue ;  and  it  will  be  convenient,  in 

considering  the  construction  of  this  will,  to  commence 

with  adverting  to,  that  disposition. 

Sir  John  Murray^  who  is  mentioned  in  the  will,  had 
a  son  and  two  daughters.  The  son  died  in  the  lifetime 
of  the  testator's  widow;  the  daughters  survived;  and 
now,  on  the  death  of  the  widow,  they  claim  that  pro- 

.  perty 

(a)  3  Vet.  363.  (i)  S  Merivale,  563. 

Vol.  IV.  E  e 
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ISSO.       perty  which  the  widow  took  as  residue  foe  her  life :  and 
«  '  the  question  is,  whether,  upon  the  terms  made  use  of 

«.  by  the  testator,  they  are  entitled.     The  intention  of  the 

testator  to  my  apprehension  is  sufficiently  clear.  Tlie 
doubt  will  be,  whether  the  terms  of  this  devise  are 
such,  as  will  enable  us  to  carry  that  intention  into 
eflfect,  without  infringing  any  rule  of  law. 

The  testator  begins  his  disposition  of  the  residue  with 
these  words :  ^^  The  remaining  produce  is  to  be  enjoyed 
by  my  wife  Marj^  Murray  during  her  natural  life."  The 
life  estate  is  thus  given  to  the  widow.  He  then  saya^ 
**  and  then  I  give  and  bequeath  the  aforesaid  sums  at 
her  demise  to  the  eldest  surviving  son  lawfully  begotten 
of  Sir  John  Murray^  Bart  aforesaid."  There  is  no  dis- 
pute with  respect  to  the  meaning  of  the  term  **  sor^ 
viving ; "  here  it  must  mean  living  at  the  death  of  the 
widow,  that  is,  living  when  the  event  takes  place^  upon 
which  the  fund  is  to  be  distributed  or  given  over.  Then  he 
goes  on  thus :  ^^  upon  his  coming  to  the  age  of  twenty- 
five  years."  It  is  said  this  is  too  remote;  because  a  son 
of  Sir  Jokn  Murray  might  be.  bom  after  the  death  of  the 
testator,  and  that  son  is  not  to  take,  until  he  attains  die 
age  of  twenty-five  years.  The  observation  would  be 
correct,  if  the  will  had  stopped  here.  But  the  will  goes 
on  thus:  ^*  the  interest  arising  therefrom,  after  the 
•demise  of  my  said  wife  Mafy  Murray,  to  be  applied  to 
the  use  of  the  said  surviving  eldest  son,  as  to  my 
trustees  may  seem  most  proper,  till  he  comes  to  the  age  of 
twenty-five  years  as  before  specified."  It  appears  to  me,, 
that,  in  this  clause,  the  whole  of  the  interest  is  given  to 
the  son :  the  whole  of  it  is  to  be  applied  to  the  use  of 
the  son,  though  the  manner,  in  which  it  is  to  be  so  ap- 
plied, is  left  to  the  discretion  of  the  trustees ;  and,  there- 
fore, as  the  whole  of  the  interest  is  given  immediately 

upoQ 
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upon  the  death  of  the  widow,  the  eldest  surviving  son       18S0. 
would,  upon  her  death,  have  taken  a  vested  interest  in      Mubray 

the  residue.     Therefore,  the  gift  to  the  son  is  not  too  v, 

mm^m^^s.^  AnraiiBBooK. 

remote. 


The  will  proceeds  thus :  ^'  Or  failing  such  male  issue 
lawfully  begotten,  to  the  daughter  or  daughters"  as  there- 
in mentioned.     Now  this  does  not  seem  to  me  to  be  in- 
tended as  a  limitation  to  take  effect  after  the  enjoyment 
of  another  particular  estate,  but  it  is  an  alternative 
disposition.     **  Or  failing  such  issue,"  that  is,  such  male 
issue — or,  in  other  words,  in  the  event  of  there  being  no 
son  surviving, — in  that  case,  the  testator  gives  the  fund  to 
the  daughters.   It  appears  to  me^  therefore,  impossible  to 
put  any  other  interpretation  upon  the  bequest,  than  that 
which  I  have  stated,  consistently  with  the  obvious  in- 
tention of  the  party,  and  the  grammatical  construction 
of  the  terms  which  are  employed.     If  there  is  no  son  of 
fiSr  John  Murray  living  at  the  death  of  the  widow,  the 
daughters  are  to  take :  but  to  what  daughters  is  the  pro- 
perty given  ?     *^  To  the  daughter  or  daugliters  of  the 
aforesaid  Sir  John  Murray^  Bart,  lawfully  begotten  and 
living  at  the  time  of  the  demise  of  the  last  of  such 
male  issue  in  equal  proportions : "  that  is,  to  the  daugh- 
ters who  are  living  at  the  time  of  the  death  of  the  last 
son,  which  son  must  die  in  the  lifetime  of  the  widow, 
otherwise    that   son   would    be  a  surviving   son    and 
would  have  taken.    Thus,  the  bequest  is  limited  to  the 
period  of  the  lifetime  of  the  widow. 

It  appears  to  me,  therefore,  that  the  limitation  of 
the  residue  to  the  daughters  is  not  too  remote,  and 
that  the  intention  of  the  testator,  as  expressed  in  the 
terms  he  has  used,  is  obviously  this,  —  that  the  eldest 
son  surviving  the  widow  shall  take,  and  if  there  be 

E  e  2  no 
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l&dO.        no  SOD  surviving  the  widow,  that  the  daughters,  who 

\/  '  ■        are  livinir  at  the  death  of  the  last  son  who  died  in  tlic 

V.  lifetime  of  the  widow,  shall  take  the  property  in  equal 

We  come,  next  to  consider  the  construction  of. the 
clause  to  which  tlie  petition  of  appeal  relates;  and.it  is 
impossible  to  consider  this  part  of  the  will,  without 
finding  that  the  residuary  clause  throws  light  upon 
the  construction  which  ought .  to  be  put  upon  the 
preceding  bequest  The  first  clause,  I  admit,  is  ex« 
pressed  in  t^rms  much  more  general  than  the  resU 
duary  clause^  and  wants  some  of  those  particular  words, 
which  mark,  to  my  mind,  in  the  strongest  manner,  tbcf 
intention  of  the  testator;  yet  it  seems  to  me  impossible 
to  construe,  the  first  clause,  taking  it  in  connection  with- 
the  last  clause,  so  as  to  give  it  a  difierent  meaning,} 
or  to  consider  that  the  testator  intended  a  difierent  dis-k 
position  of  this  portion  of  his  property  from  that  which; 
he  has  made  of  the  residue.  The  differences  between, 
the  two  clauses  are  these.  -In  the  last  clause  we  havcr 
^^  Or  failing  such  male  issue  lawfully  begotten:"  in. 
the  first  clause,  ^^  and  failing  the  male  issue  lawfully 
begotten ;"  substituting  and  for  or,  and  leaving  out  the, 
word  such.  In  the  residuary  clause  the  gift  b  tOr 
daughters  **  living  at  the  demise  of  the  last  of  such  male, 
issue;"  and  in  the  first  clause,  it  is  to  daughters  ^Miving 
at  the  demise  of  such  male  issue."  There  is  no  differ-* 
ence  in  substance  between  the  two  bequests:  the  one, 
cannot,  in  my  mind,  be  construed  differently  from  the 
other. 

In  the  clause  to  which  I  am  now  adverting,  the  tes-. 
tator,   having  before  given   certain  annuities   for  life, 
amounting  to  the  aggregate  sum  of  270/.  a  year,.dis-. 

poses 
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peses  of  those  annuities  as  they  should  successively  fall        1690. 
in;  "  which  270/.  per  annum,"  he  says,  " as  the  several      "   "^ 
life  annuities  fall  in,  I  give  and  bequeath  to  my  afore-  v. 

said  trustees  for  the  use  and  benefit  of  the  eldest  sur-  Addknbrook. 
Tiving  son  lawfully  begotten  of  the  aforesaid  Sir  John 
Murray^  Bart"  (the  same  expression  which  is  used  in  the 
other  bequest,) — that  is,  the  eldest  son  of  Sir  John  Mttr" 
rajf^  Bart,  who  shall  be  living  at  the  time  when  those  re- 
q>ective  annuities  fall  in,  —  ^^  and,  failing  the  male  issue, 
lawfully  begotten  of  the  said  Sir  John  Murray^  Bart,  to 
the  daughters  lawfully  begotten  of  the  said  Sir  John 
Murray^  Bart."  In  this  clause,  as  in  the  other,  the  mean- 
ing is,  that,  in  the  event  of  there  being  no  son  surviving, 
the  property  is  to  go  to.  the  daughters.  The  word 
**  failing,"  as  connected  with  "  issue,"  has,  demonstra- 
tively, I  .think,  that  meaning  in  the  residuary  clause ; 
and  it  is  fair,  therefore,  to  give  the  same  construction  to 
it  in  this  clause,  particularly  when  we  consider  that,  even 
if  the  limitation  were  construed  as  a  limitation  to  take 
e^Rsct  on  an  indefinite  failure  of  issue,  yet  the  issue  are 
not  to  take:  it  is  only  the  surviving  son  who  takes. 
Why  then  should  the  daughters  have  been  postponed, 
till  after  an  indefinite  failure  of  a  class  of  issue,  which 
class  of  issue  in  the  mean  time  were  not  intended 
to  take?  Besides,  the  gift  is  to  the  daughters  living 
at  the  demise  of  such  male  issue.  The  testator  contem- 
plated, therefore,  that  the  daughters  would  be  living  at 
the  time  when  the  failure  of  male  issue,  which  was 
present  to  his  mind,  was  to  take  place;  he  contem« 
plated  that  the  failure,  of  which  he  spoke,  would  take 
place  in  the  lifetime  of  the  daughters.  It  is  not  reason- 
able, therefore,  to  suppose  that  he  contemplated  a  general 
failure  of  issue. 

Such  were  the  observations  made  by  the  Master  of 
the  Rolls,  when  the  case  was  before  him :  and  they  are 

greatly 
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1 8  SO.       greatly  strengthened  and  confirmed^  when  we  apply  to 
*^  -  the  construction  of  this  clause,  what  appears  to  me  to 

9.  be  the  clear  and  obvious  construction  of  the  residuary 

Addenbrook.  clause;  the  phraseology  being  the  same,  with  the  ex- 
ception only  of  the  interposition  of  one  or  two  small 
words,  which,  in  the  latter,  mark  more  precisely  and 
definitely  what  the  testator  meant  The  appeal  must  be' 
dismissed:  and  on  the  original  petition  it  must  be  de- 
clared, that  the  daughters  are  entitled  to  take^  on  the 
death  of  the  widow. 
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Rolls. 

LEMAN  f.  WHITLEY.  April  s». 

May  5. 

KT^HE  Plaintiff,  by  deeds  of  lease  and  release,  dated  A  son  conveys 
^       I  ii#»-r%?  It      an  esifite  to 

"^    the  21st  and  22d  o^  Decembef'j  1819,  conveyed  the  hig  father  no- 
estate  in  question  to  his  father;  in  consideration,  as  it  min^iy  " 

^     ,  .      ,      ,     ,     ^     ,  n  -.         ,    purchaser,  but 

was  expressed  m  the  deed  of  release,  of  a  sum  of  400/.  really  as  a 

paid  by  the  father  to  the  Plaintiff.     The  bill  aUeged,  [^"^^^j/^i 

that  the  Plaintiff,  while  in  distressed  circumstances,  and  the  father, 

not  in  good  credit,  being  desirous  to  raise  money  upon  J^^^r  credit 

mortgage  of  this  estate,  was  advised  by  the  attorney,  who  than  the  son, 

was  employed  as  well  by  the  father  as  by  the  Plaintifi^  money  upon 

that  he  could  much  more  readily  procure  the  money  on  ''  ^y  ^*y  ^^f 

.  mortgage,  for 

mortgage,  if  it  appeared  that  the  estate,  on  which  the  the  use  of  the 

security  was  to  be  given,  was  the  father's  property,  and  ^?^j  ghortl^^ 

that  the  money  was  raised  for  the  use  of  the  father,  who  aflerwards  and 

was  in  good  credit,  than  if  the  transaction  was  under-  njoney^as 

stood  to  be  a  dealing  with  the  Plaintiff;  that  the  attorney  raised,  having 

recommended,  therefore,  that  the  Plaintiff  should  convey  sequent  to  the 

the   conveyance, 
made  a  general 
.devise  of  all  his  real  estates :  the  case  is  within  the  statute  of  frauds,  and  parol 
evidence  is  not  admissible  to  prove  the  trust;  but  the  son  h«^  a  lien  on  the  estate 
as  vendor  for  the  apparent  consideration,  no  port  of  which  was  paid. 
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the  estate  to  the  father,  so  that  it  should  appear  to  be 
his  property ;  and  that  the  deeds  of  lease  and  release  to 
the  father  were  prepared  and  executed  in  pursuance  of 
that  advice,  with  the  consent  of  the  father,  but  that  no 
part  of  the  alleged  tonsideratioa  had  been  paid. 

The  father  died  in  the  month  of  May  1820,  having, 
by  his  will,  made  subsequently  to  the  execution  of  the 
deeds  of  lease  and  release,  devised  all  his  real  estates,  in 
general  words,  to  an  infant  son  of  the  Plaintiff,  with 
remainders  over* 

It  appeared  that  steps  had  been  taken  by  the  attorney 
towards  raising  money  on  mortgage  in  the  name  of  the 
father,  but  that  no  moitgage  was  completed  in  his  life- 
time. The  attorney,  having  possession  of  the  title  deeds, 
was  made  a  defendant  in  the  cause,  and  by  his  answer 
admitted  the  facts  as  stated  in  the  bill.  He  had  likewise 
been  examined  as  a  witness  &r  the  Plaintiff;  and  his 
evidence  was  to  the  same  efiect. 

The  bill  prayed,  that  the  devisees  of  the  father  might 
be  declared  to  be  trustees  for  the  Plaintiff;  that  they 
might  account  to  him  for  the  rents  and  profits  since  the 
father's  death ;  and  that  the  estate  might  be  reconveyed 
to  him. 


The  evidence  was  read  de  bene  esse  ;  and  the  question 
was,  whether  on  such  facts  so  disclosed  by  parol  testi- 
mony, the  Court  could  declare  a  trust  in  favour  of  the 
Plaintiff? 

Mr.  Treslaoe  and  Mr.  Crompton,  for  the  Plaintiff 

There  are  many  circumstances  that  will  sufiice  to 
take  a  case  out  of  the  provision  of  the  statute  of  frauds, 
which  requires  all  declarations  of  trust  as  to  lands  to  be 

in 
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in  writing.  *'  There  is,"  says  Lord  Hardwicke,  in  Willis  v* 
Willis  {a\  <<  another  way  of  taking  a  case  out  of  the  statute^ 
and  that,  by  admitting  parol  evidence,  within  th^  rules 
laid  down  in  this  court,  to  shew  the  trust,  from  the  mean 
circumstances  in  the  pretended  owner  of  the  real  estate 
or  inheritance,  which  makes  it  impossible  for  him  to  be 
the  purchaser."  Cripps  v.  Jee  (5),  Maxwell  ▼.  Monta^ 
€tUe{c)j  Lady  Tt/rrelPs  case{d\  Lady  BeUasis  v.  Comp- 
Um{e),  Woodhouse  V.  Brayjield  {f\  LUn/d  v.  Spillet  {g\ 
Cottington  v.  Fletcher  (A),  Yout^  v.  Peachey  (i),  Birek  v. 
Elagrave{Jc\  Lench  v.  Lench.{l)  Unquestionably  evi- 
dence might  be  received  that  the  purchase-money,  which 
b  staled  in  the  deeds  as  the  consideration  of  the  con^- 
reyanoe,  was  never  paid.  Why  was  it  not  paid  ?  B^ 
cause  it  never  was  the  intention  of  the  parties  that  any 
consideration  should  pass  from  the  father  to  the  sou, 
and  the  transaction  was  merely  colourable*  The  true 
fiicts  of  the  case  are  thus  brought  properly  before  the 
Court;  and,  according  to  those  facts,  and  not  according 
to  the  tenor  of  the  formal  conveyance,  must  the  rights 
of  the  parties  be  declared. 


1828. 


Mr.  BeameSf  contrd. 

None  of  the  cases,  which  have  been  cited,  resemble 
the  present.  In  some  of  them  there  was  fraud;  in 
some  of  them  there  was  mistake ;  in  some  of  them 
there  was  evidence  in  writing  that  the  written  convey- 
ance did  not  disclose  the  true  nature  of  the  transaction, 
and  the  true  intent  of  the  parties :  but  in  no  case  has 
parol  evidence  been  received  in  order  to  raise  a  trust 

contrary 


{a)  2  Afk.71. 

(b)  4  Bro.  C.  C.  472. 

(c)  Prec,  in  Chan,  526. 

(d)  Freem.  304. 
{e)  2  Vem.  294. 
(/)  2  Vcm,  307. 


(g)  2  Atk.  1 48.  and  Barnard.  384. 
{h)  8  Atk,  155. 
(t)  2  Atk.  254. 
{k)  Amb.  264. 
(/)  10  Ves.Sll. 
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contrary  to  the  effect  of  a  written  instrument,  where,  as 
here,  neither  fraud  nor  mistake  is  alleged,  and  where  all 
that  appears  in  writing  is  in  opposition  to  the  claim  set 
up  by  the  bill. 


The  Master  of  the  Rolls. 

The  question  in  this  cause  would  regularly  have 
erisen  upon  an  objection  to  the  admissibility  of  parol 
evidence  of  the  alleged  trust  There  can  be  no  doubt 
of  the  moral  honesty  of  the  claim  made  by  this  bill. 
But  the  question  is,  whether  the  Plaintiff  can  be  re* 
lieved  consistently  with  the  provisions  of  the  statute  of 
frauds,  which,  although  it  may  bear  hard  upon  the 
plaintiff  in  the  particular  case,  was  certainly  called  for 
by  the  public  interest. 

There  is  here  no  pretence  of  fraud,  nor  is  there 
any  misapprehension  of  the  parties  with  respect  to 
the  effect  of  the  instruments.  It  was  intended  that 
the  father  should  by  legal  instruments  appear  to  be 
the  legal  owner  of  the  estate.  There  is  here  no  trust 
arising  or  resulting  by  the  implication  or  construction 
of  law.  The  case  of  Cripps  v.  Jee  is  the  nearest 
to  this  case  in  its  circumstances.  There,  the  estate 
being  subject  to  certain  incumbrances,  the  grantor 
mortgaged  the  equity  of  redemption  by  deeds  of  lease 
and  release  to  two  persons  of  the  name  of  Rogers^  as 
purchasers,  for  a  consideration  stated  in  the  deed ;  the 
real  intention  of  the  parties  being  that  the  Bogerses  should 
be  mere  trustees  for  the  grantor,  and  should  proceed 
to  sell  the  estate,  and,  after  paying  the  incumbrances, 
should  pay  the  surplus  money  to  the  grantor.  In  the 
book  of  accounts  of  one  of  the  Rogerses  there  appeared 
an  entry  in  his  handwriting  of  a  year's  interest  paid  to  an 
incumbrancer  on  the  estate,  on  account  of  the  grantor, 

and 
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and  other  entries  of  the  repayment  of  that  interest  to  1828. 
Rogers  by  the  grantor ;  and  there  was  also  evidence  of 
a  note  and  bond  given  by  the  Rogerses  to  a  creditor  of 
the  grantor,  in  which  they  stated  themselves  to  be 
trustees  of  the  estate  of  the  grantor.  Lord  Kenyon 
held,  that,  this  written  evidence  being  inconsistent  with 
the  fact  that  the  Reverses  were  the  actual  purchasers 
of  the  equity  of  redemptioui  further  evidence  was  ad- 
missible to  prove  the  truth  of  the  transaction.  Unfor- 
tunately, there  is  here  no  evidence  in  writing,  which  is 
inconsistent  with  the  fact  that  the  father  was  the  actual 
purchaser  of  this  estate ;  and  it  does  appear  to  me,  that 
to  give  effect  to  the  trust  here  would  be  in  truth  to 
repeal  the  statute  of  frauds. 

Considering  myself  bound,  therefore,  to  treat  this  case 
as  a  purchase  by  the  father  from  the  Plaintiff,  there 
does,  however,  arise  an  equity  for  the  Plaintiff,  which, 
consistently  with  the  facts  stated  and  proved,  and  under 
the  prayer  for  general  relief,  he  is  entitled  to  claim.  It 
is  stated  and  proved  that  no  part  of  the  alleged  price  or 
consideration  of  400/.  was  ever  paid  by  the  father  to  the 
Plaintiff;  and  the  Plaintiff  therefore,  as  vendor,  has  a 
lien  on  the  estate  for  this  sum  of  400/. ;  and  the  decree 
must  be  accordingly. 


l?f  8 
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Rolls. 

Aprii94.  FODEN  V.  FINNEY. 


Mr 
May  5, 

Money  in  A    PETITION  was  presented  in  the  name  of  Thomm 

£g"to  a^w?'  ^^^^^  «"^  CAflr/b«i?  bis  wife,  praying  that  the  sum 

ried  woman,     of  64/.  %s.  9<f.,  three  p^  cent  stock,  which  was  the  wife's 

soo/.,  will  be    sbc^i^  ^^  A  ft>i)d  in  court,  might  be  transferred  to  the 

ordei?edtobe   husband. 

paid  to  the 

nusbandy 

£j&*de.         ***'•  ^^^'^^^^^^^  Jonr.,  for  the  petition. 

■erted  by  him 

Ac  ^tfu^.         M^-  Wakefield  stated,  that  he  appeared  for  the  wife  to 

(q)pose  the  petition.  Her  husband  had  deserted  her, 
and,  ibr  ten  years,  had  not  contributed  any  thing  to  her 
support :  her  name  had  been  used  in  the  petition  with^ 
out  her  permission;  and,  far  from  concurring  in  the 
application,  she  was  anxious  to  prevent  any  part  of  the 
money  from  coming  into  the  hands  of  her  httsi>and. 

In  reply,  it  was  said^  that,  the  sum  being  under  20M.9 
the  consent  of  the  wife  was  not  requisite.  The  fund 
was,  at  law,  the  property  of  the  husband;  and  this 
Court  never  created  an  equity  in  favour  of  the  wife, 
except  where  the  sum  amounted  to  200/.  or  upwards. 

The  petition  stood  over,  in  order  that  it  might  be 
ascertained  whether  there  were  any  authorities  on  the 
subject. 


On  a  subsequent  day  Mr.  Wakefield  referred  to  Els* 
H»oHhy  V.  fVickstead  {a\  where,  the  petition  being  in  the 

name 

(a)  1  Jac,  4*  Walk,  69. 
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name  of  the  husband  and  wife,  the  trustees  suggested 
that  the  wife  did  not  concur  in  it;  and  Sir  Thomas 
Plummer  made  the  order,  expressly  on  the  ground  that 
he  must  presume  the  petition  to  be  presented  with  the 
concurrence  of  the  wife,  unless  the  contrary  were  proved. 
That  seemed  to  imply,  that,  if  it  had  been  proved  that 
the  wife  did  not  concur,  the  Court  would  not  have  made 
the  order :  and  here  it  is  an  admitted  fact,  that  the  wife  is 
most  adverse  to  this  petition.  In  1806  a  general  ord^r 
was  made  by  Lord  Erskine  (a),  directing  that,  if  any  un- 
married woman,  to  whom  any  sum  under  200/.  had  been 
ordered  to  be  paid,  married  before  she  had  received  the 
money,  the  Accountant-General,  upon  a  proper  affidavit 
being  made,  should  draw  a  draft  for  the  amount  payable 
to  the  woman  or  her  husband.  The  husband,  therefore^ 
is  not  considered  as  having  an  unqualified  and  exclusive 
ri^t  to  the  money  of  his  wife,  even  when  it  is  under  200/. 
In  general  the  equity  of  the  wife  is  merely  to  have  a  part 
of  the  fund  settled  upon  her,  but  if  she  has  been  deserted 
by  her  husband,  the  Court  will  give  her  the  whole* 
The  extent,  to  which  the  Court  interferes  in  such  a  case, 
is  founded  on  the  fact  of  desertion ;  and  desertion  gives 
the  wife  equitable  rights  against  the  legal  rights  of  her 
husband  greater  than  she  would  otherwise  have.  Why, 
therefore,  should  it  not,  on  the  ground  of  desertion, 
secure  for  her  benefit  a  fund,  which  the  husband,  if 
he  were  maintaining  her,  would  be  permitted  to  deal 
with  as  he  pleased  ? 


Ultimately,  the  Master  of  the  Rolls  made  the  order 
for  the  payment  of  the  money  to  the  husband. 

Reg.  Lib.  1827.  A.  1607. 

(a)  Beamei  Orderg,464* 
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Rolls.  AULT  v.  GOODRICH. 

May  5,  6. 

A  general  dw-  A  PARTNERSHIP,  consisting  of  Wilcox  the  elder 
JSitnmhf  *^^  ^^^^^  ^^^  younger,  had  been  interested  in  a 

between  A.  jbint  speculation  in  timber  to  the  extent  of  one  third 
iiot  operate  to  P*^ »  *"^»  ^^^  partnership  having  been  dissolved,  and 
^chai]pe  A.      Wilcox  the  elder  having  died  before  the  joint  speculation 

aponsibilityfor  ^^  wound  up,  the  following  questions  arose : 

tne  subsequent 

conduct  of  B, 

in  respect  of         First,  whether  the  partnership  of  the  Wilcoxes^  and 

mcntTc^e  consequently  the  estate  of  Wilcox  the  elder,  was  to  be 

partnership  answerable  for   all   sales   and   receipts   by  Wilcox  the 

persons,  made  younger,  in  respect  of  the  speculations  in  timber,  which 

prior  to  the  took   place  during   the    continuance    of  his   partner** 

If  J.  and  .B.,  *l^'P  ^^th   WilcoX  the  elder:    secondly,   whether  the 

as  partners,  estate  of  Wilcox  the  elder  was  to  be  answerable  in  re- 
engage ma 

speculation  spect  of  the  dealings  of  Wilcox  the  younger  in  the  joint 
answerable  to  ''Peculation,  after  the  dissolution  of  his  partnership  with 
C.  in  respect  Wilcox  the  elder :  thirdly,  how  far,  under  the  cir- 
ings  of  B.  in  cumstances  of  the  case,  the  estate  either  of  Wilcox  the 
the  joint  spe*  younger  or  of  Wilcox  the  elder  was  protected  from  re- 
sponsibility by  the  statute  of  limitations. 

The  facts,  on  which  these  questions  arose,  afe  ftiUy 
stated  in  the  judgment  pronounced  at  the  hearing  of 
the  cause. 

Mr.  Pejn/s  and  Mr.  Pigott^  fol*  the  Plaintiffs 

Mr.  Home^  Mr.  Rolfe^  and  Mr.  Barber^  for  the  diffeN 
ent  Defendants. 


Tk€ 
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7%e  Master  qfihe  Rolls.  1826. 

In  1 8 1 2,  the  Plaintiff,  the  Defendant  Palmer,  and  two 
persons  of  the  name  of  Stephen  Wilcox  the  elder  and 
Stephen  Wilcox  the  younger,  entered  into  a  contract  for 
the  purchase  of  certain  timber  trees  then  standing 
in  a  wood  called  Newhurst,  for  which  they  were  to 
p«y  a  sum  of  9500/.  The  two  Wilcoxes  were  then  ill 
partnership  together  as  timber  merchants,  and  they  were 
to  be  interested,  as  partners,  In  one  third  of  the  specu^ 
lation ;  the  Plaintiff  was  to  be  interested  in  anothet 
one  third ;  and  the  Defendant  Palmer ,  in  the  remaining 
one  third.  The  whole  of  the  purchase-money,  except 
about  1000/.,  was  paid  by  the  Wilcoxesy  and  the  Remain- 
ing 1000/.  was  paid  by  the  Plaintiff  and  the  Defendant 
Palmer  J  as  appears  by  the  account  hereinafter  referred 
to.  Each  of  the  tliree  parties  concerned  took  to  them- 
selves certain  trees,  which,  by  the  same  account,  seem 
to  have  been  of  the  value  of  400/.  The  sales  of  th6 
remainder  of  the  trees  were  principally  conducted  by 
Stephen  Wilcox  the  younger.  The  two  Wilcoxes  dis- 
solved their  partnership  in  the  month  of  April  1814. 
Stephen  Wilcox  the  elder  died  in  1815,  and  Stephen 
Wilcox  the  younger  died  in  1818. 

The  present  bill  was  filed  in  1822  against  the  De- 
fendant Palmer,  and  against  the  real  and  personal  re- 
presentatives of  the  two  Wilcoxes,  for  a  general  account 
of  the  dealings  and  transactions  with  respect  to  this 
joint  speculation.  The  real  and  personal  representatives 
of  the  Wilcoxes  have  insisted  upon  the  statute  of  limit- 
ations. It  appears  on  the  evidence  of  a  Mr.  Higgett, 
that  he  was  solicitor  for  the  executors  of  Stephen  Wilcox 
the  younger ;  and  that,  in  that  character,  he  was  em*- 
ployed,in  the  year  1819,  to  make  out  from  the  books  of 
Account,  letters,  papers,  and  memoranda  then  in  the 

possession 
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possession  of  those  executors^  the  aocoiint^  of  the 
joint  speculation ;  and  that  he  accordingly  made  out  an 
account,  which  is  proved  in  the  cause,  by  which  it  ap- 
peared that  a  balance  of  662L  was  then  due  to  the 
Plaintifi^  and  a  balance  of  117/.  105.  was  then  due  to 
the  Defendant  Palmer.  He  says  that  this  account  wa9 
made  out  in  consequence  of  the  urgent  applications  of 
the  Flainti£P  and  the  Defendant  Palmer^  and  that  he 
carried  it  to  the  Defendant  Palmer^  and  left  it  with 
him  for  the  purpose  of  being  compared  with  his  books, 
but  that  he  did  not  deliver  it  to  Palmer  as  an  admitted 
account;  for  that,  being  collected  from  the  different 
books  and  papers,  and  not  from  any  regular  and  com* 
plete  account,  it  was  not,  in  his  opinion,  entirely  to  be 
depended  upon. 


There  is  other  evidence  to  prove  that  the  accoonts  of 
the  joint  speculation  were  open  and  unsettled  at  the 
death  of  Stephen  Wilcox  the  younger,  to  which  it  does 
not  appear  to  me  to  be  necessary  to  refer  more  parti- 
cularly ;  because,  after  the  making  out  and  delivering  of 
this  account  by  the  executors  of  Stephen  Wilcox  the 
younger  within  six  years  before  the  filing  of  the  bill,  the 
statute  of  limitations  is  wholly  out  of  the  question,  as  fiur 
as  regards  the  estate  of  Stephen  Wilcox  the  younger. 


It  is  said,  however,  that  the  estate  of  Stephen  Wilcox 
the  younger  is  considered  to  be  insolvent,  and  that  the 
real  object  of  this  suit  is  to  reach  the  estate  of  Wilcox 
the  elder ;  and  the  Plaintiff  insists  that  the  estate  of 
Wilcox  the  elder  is  answerable  to  the  joint  concern  in 
respect  of  all  the  dealings  and  transactions  of  Wilcox  the 
younger,  which  took  place  during  the  life  of  Wilcox  the 
elder,  notwithstanding  the  dissolution  of  the  partner- 
ship between  the  Wilcoxes  in  18 14.  Primh  facie  it  must 
be  intended,  that,  the  partnership  being  interested  in  one 

«  third 
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third  of  this  joint  speculation,  all  sales  and  all  receipts  of  1828* 
money  bj  fVilcoa  the  younger,  during  the  continuance 
of  the  partnership,  were  partnership  transactions ;  and 
it  appears  by  the  evidence  of  William  Lowndes,  in  answer 
to  the  third  interrogatory^'  that  he  was  engaged  by 
Wilcox  the  elder  to  superintend  the  management  and 
disposal  of  the  timber  which  was  the  subject  of  this 
^peculation,  on  behalf  of  all  parties  interested  in  the 
purchase;  and,  in  answer  to  the  tenth  interrogatory, 
Lowndes  produces  certain  boc^s  of  account,  which  he 
describes  as  containing  the  accounts  of  the  two  WilcoreSf 
and  as  having  been  kept  by  them  during  the  continuance 
of  the  partnership,  and  subsequently,  by  Wilcox  the 
yoanger  to  the  time  of  his  death.  These  books,  he  says, 
contain  accounts  of  the  sales  of  the  timber  so  purchased 
upon  joint  speculation ;  but  whether  they  contain  all  the 
aecoonts  of  such  sales  he  does  not  know*  I  have  already 
observed,  that,  in  the  absence  of  all  evidence  upon  the 
subject,  it  must  have  been  intended  that  the  sales  by 
Wilcox  the  younger  were  sales  on  the  partnership  ac- 
count ;  but  here  is  direct  evidence  to  that  effect  The 
estate  of  Wilcox  tlie  elder,  therefore,  is  plainly  respon«> 
•Ible  for  the  dealings  and  transactions  of  Wilcox  the 
younger  during  the  continuance  of  their  partnershipi 
unless  protected  by  the  statute  of  limitations. 

But  the  Plaintiff  contends  that  the  estate  of  Wilcox 
the  elder  is  equally  responsible  for  all  such  dealings 
and  transactions,  which  took  place  after  the  dissolution 
of  the  partnership  between  the  Wilcoxesj  and  during 
the  life  of  Wilcox  the  elder.  The  general  dissolution 
of  partnership  between  the  Wilcoxes  did  not  necessarily 
put  an  end  to  their  partnership  in  respect  of  past 
transactions ;  and,  there  being  no  evidence  of  any  new 
stipulation  or  agreement  between  any  of  the  parties 
engaged  in  the  joint  speculation  in  consequence  of  the 

%  general 
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1828.  general  dissolution  of  the  partnership  between  the 
WilcaxeSj  I  am  bound  to  conclude  that  the  other  parties 
interested  continued  to  rely  upon  the  joint  responsibility 
of  the  two  Wilcox€$  in  respect  of  the  dealings  of  Wikox 
the  younger,  until  that  responsibility  determined  by  the 
death  of  Wilcox  the  elder. 

With  respect  to  the  statute  of  limitations,  as  applied 
to  the  estate  of  Wilcox  the  elder,  there  having  been 
no  dealings  within  six  years  before  the  filing  of  the 
bill,  and  no  admission  on  the  part  of  his  representatives 
which  can  take  the  case  out  of  the  statute,  the  protectioa 
of  his  estate  would  have  been  complete.  But,  Wilcox 
the  elder  having  devised  his  estate  upon  trust  to  pay  hb 
debts,  it  follows,  according  to  die  doctrine  now  settled, 
that  the  statute  of  limitations  cannot  be  pleaded  in  bar 
of  demands  which  had  legal  existence  at  the  time  of 
his  death ;  and  the  partnership  accounts  must  therefim 
be  taken. 

It  must  be  declared  that  the  estate  of  Wilcox  the  elder 
is  responsible  to  the  Plaintiff  and  the  Defendant  Palmer^ 
to  the  extent  of  any  balance  which  was  respectively  doe 
to  them  at  the  death  of  Wilcox  the  dder. 
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Rolls. 

KIRKE  V.  KIRKE.  Mays.e.s. 

June  9. 
nnHE  tesUitor,  John  Kirke,  made  the  following  will,  A  testator 
•*•    bearing  date  the  20th  oi  September^  1809,  and  duly  duly  executed 

executed  and  attested  so  as  to  pass  freehold  estates :  —     *""  attested 

so  as  to  pass 

real  estates, 

«  This  is  the  last  will  and  testament  of  me,  John  ^^  ^hich  he 

^  gave  to  his 

Kirkej  of  East  Retford^  in  the  county  o{  Nottingham^  Esq.  younger  sons 
Whereas,  in  and  by  certain  articles  of  agreement  made  ^^^  to  Ws 
in  contemplation  of  my  intended   marriage  with  jinn  daughters 
Mervyn  Richardsonj' third  daughter  of  Sir  fV.  Richardson^  payable  ex-* 
of  Aughef'y  &c.,  and  which  marriage  has  since  been  duly  clunvely  out 
had  and  solemnized,  bearing  date  on  or  about  the  24th  tates;  he  after- 
day  of  Aprilj  1798,  at  which  time  I  was  a  minor  under  ^J^^^^'**^" 
the  age  of  twenty-one  years,    it  was  agreed  that  the  'Tour'^and 
said   Sir    W.  Richardson    should   execute   a   bond   for  wrotc^vw"" 
1000/.,  payable  to  the   Rqv.  Hugh  Nevin,  of  Clogher^  them  "three" 

in  the  said  county  of  Tyrone^  and  George  Mason^  Esq.  ^ut  the  will 

{^  was  not  re- 
executed  or 
republished ;  he  subsequently  made  a  codicil,  signed  by  him,  but  not  executed  or 
attested  so  as  to  pass  real  estates,  by  which  he  reduced  the  portions  given  to  the 
younger  sons  and  daughters,  according  to  the  alterations  in  the  will :  The  younger 
sons  and  daughters  were  held  to  be  entitled  to  the  portions  originally  given  to  theiu 
by  the  will. 

A  testator  devised  certain  lands  to  bis  wife  for  life,  and  after  her  decease,  to  his  eldest 
son  in  fee,  chargeable,  nevertheless,  in  aid  of  the  other  estates  thereinafter  devised 
to  him,  with  the  payment  of  the  several  sums  of  money  thereinafter  bequeathed  to 
the  testator's  younger  sons  and  daughters :  then,  after  a  specific  bequest  of  per- 
sonal chattels,  ne  devised  all  his  other  real  estates  to  trustees,  until  his  eldest  or 
tome  other  son  should  attain  twenty-one,  subject  to  the  pavment  of  the  several  sums 
of  money  thereinafter  bequeathed  to  his  younger  sons  and  daughters,  with  a  direc- 
tion that  hU  trustees  should  in  the  mean  time  apply  the  rents  and  profits  to  the 
maintenance,  education,  and  advancement  of  all  his  younger  sons  and  daughters; 
and  then  he  gave  to  his  younger  sons  4000^  each,  and  to  his  daughters,  3000/.  each, 
to  be  paid  to  them  at  twenty-one  by  his  eldest  son,  if  he  should  attain  twenty-one, 
or  by  such  other  son  as  should  attain  twenty-one,  and  become  entitled  to  his  real 
estates  by  virtue  of  his  will,  and  he  expressly  charged  all  his  real  estates,  including 
the  remainder  in  fee  of  the  lands  devised  to  his  wife  for  her  life,  with  the  pavment 
of  the  said  several  sums  of  money  so  given  to  his  younger  sons  and  daughters : 
the  testator  died  intestate  as  to  the  residue  of  his  personal  estate.  —  Held,  tUat  the 
personal  estate  of  the  testator  was  not  applicable  to  the  payment  of  these  l^aciet 
or  portions. 
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1828.  as  and  for  the  portion  and  fortune  of  the  said  Arme 
Richardson^  my  now  wife,  and  should  be  handed  over 
to  me  on  my  well,  truly,  and  sufficiently  settling,  se- 
curing, and  confirming  unto  my  said  then  intended 
and  now  wife,  one  annuity  of  150/.,  yearly  to  be  issuing 
and  payable  out  of  a  good  and  sufficient  and  substantial 
freehold  property ;  and  whereas  the  making  of  such 
settlement,  and  thereby  securing  the  said  annuity  to  my 
dear  wife,  has  been  postponed  for  various  reasons  of 
consequence  to  myself  and  family,  and  is  likely  to  be 
further  postponed,  yet  I  am  desirous,  in  the  event  of 
my  death  happening  before  the  same  settlement  can  be 
made  and  executed,  that  a  more  ample  provision  be 
made  and  secured  to  her  my  said  wife  in  lieu  thereof^ 
in  manner  hereinafter  contained ;  now,  therefore,  I  do 
hereby — in  lieu,  and  bar,  and  in  full  satisfaction  of  and 
for  the  annuity  of  150/.  in  the  said  recited  articles  agreed 
to  be  secured  to  my  said  wife,  and  in  lieu,  bar,  and  fall 
satisfaction  of  and  for  all  dower  and  thirds,  and  right 
and  title  of  dower  and  thirds  at  common  law,  or  other- 
wise, which  my  said  wife  can  or  may  have,  claim,  or  be 
entitled  unto,  into,  out  of,  upon,  or  from  all  and  every  my 
real  and  personal  estates  whatsoever,  —  give  and  devise 
unto  my  said  wife,  Ann  Menyn  Kirke^  all  that  my  fiimi- 
house,  with  the  several  barns,  stables,  outbuildings, 
yards,  gardens,  orchards,  and  appurtenances  thereto 
belonging  and  adjoining,  situate,  standing,  and  being  in 
East  Markham^  in  the  county  of  Nottingham^  in  tlie 
occupation  of  W.  Staunilandj  and  also  all  that  my  fiurm 
of  closes,  inclosures,  pieces  and  parcels  of  ancient  and 
new  inclosed  grounds,  and  several  parcels  gf  open  araide 
land  and  common  rights,  situate,  lying,  and  being  in  the 
parish  of  East  Markham  aforesaid,  or  in  the  predodf 
and  territories  thereof,  also  in  the  occupation  of  the  said 
W.  Stannilandj  at  the  present  yearly  rent  or  sun  rf 
215iL,  and,  also,  all  that  messuage  wherein  I  now  reside, 
with  the  coach-house,  stables,  outbuildings,  yard,  gardeoy 

and 
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ftnd  appurtenances  thereto  adjoining  and  belongings  1828. 
situate,  standing,  and  being  in  East  Reiford  aforesaid, 
in  a  place  called  the  Square^  to  hold  the  said  farm- 
bouse,  farm,  messuage,  and  hereditaments  hereinbefore 
mttitioned,  with  their  and  erery  of  their  appurtenances, 
unto  the  said  A.  M.  Kirke^  and  her  assigns,  for  and 
during  the  term  of  her  natural  life;  and  from  and  im- 
mediately after  her  decease,  I  give  and  devise  all  and 
singular  the  said  farm-house,  form,  messuage,  and  here* 
ditaments  hereinbefore  described  unto  my  eldest  son 
WMiam  Kirke^  to  hold  the  same  unto  the  said  W.  Kirke^ . 
fais  heirs  and  assigns  for  ever,  chargeable,  nevertheless, 
in  aid  of  my  other  estates  hereinafter  devised  to  him 
at  his  age  of  twenty-one  years,  with  the  payment  of  the 
several  sums  of  money  hereinafter  bequeathed  and  made 
payable  to  all  his  brothers  and  sisters.  I  also  give  and 
bequeath  to  the  said  Arm  M.  Kirke  all  and  singular 
my  household  goods  and  furniture,  plate,  linen,  china, 
brass,  pewter,  iron,  and  other  goods  and  personal  pro- 
perty, estate  and  effects,  which  are  within  or  about  my 
said  dwelling  house,  or  within  or  about  any  other  house 
and  offices  in  which  I  may  happen  to  reside  at  the  dme 
of  my  decease,  and,  also,  all  my  horses  and  carriageiy 
to  hold  the  same  unto  the  said  Ann  Af.  Kirke  for  ever 
ibr  her  own  use  and  absolute  disposal.  I  give  and  devise 
vnto  my  friends  Sir  Thomas  WoUaston  White^  Baronet, 
and  James  Mervyn  Bichardson^  brother  of  my  said  wife,  all 
and  singular  other  my  messuages,  cottages,  forms,  closes, 
inclosures,  lands,  tenements,  and  hereditaments,  and  real 
-esti^imii  whatsoever,  not  hereinbefore  devised,  situate,  lying, 
and  being  m  Bm^  Markkam  and  East  Retford  aforesaid, 
«r  either  of  them,  and  in  the  parishes  of  Ordsall  and 
Garborough^  or  elsewhere,  in  the  county  of  Nottingham^ 
and  all  other  my  real  estates  whereof  or  wherein  I  have 
ji  disposing  power,  to*  hold  the  same  to  the  said  Sir 
nomas  WoUaston  White  and  James  Metxyn  Richardsam^ 
.and  the  survivor  of  them,  and  the  heirs  of  such  sorvivor, 

until 
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1828.  until  my  said  eldest  son,  JV.  Kirke^  shall  attain  the  age 
of  twenty-one  years ;  but  in  case  the  said  W.  Kirke  shiJl 
not  live  to  attain  the  age  of  twenty-one  years,  then  until 
the  next  in  succession  of  my  sons,  who  shall  live  to 
attain  the  age  of  twenty-one  years,  shall  have  attained 
that  age,  upon  the  trusts,  and  for  the  purposes  herein- 
after mentioned,  expressed,  and  declared  of  and  con- 
cerning the  same ;  and  when  and  as  soon  as  my  said 
eldest  son,  W.  Kirke^  shall  have  attained  the  age  of 
twenty-one  years,  I  give  and  devise  all  and  every  the 
messuages,  cottages,  farms,  closes,  inclosures,  lands, 
tenements,  and  hereditaments,  and  real  estates,  herein- 
before last  mentioned  to  be  devised  to  the  said  Sir  T. 
W.  White  and  J.  Af.  Richardson  in  trust  as  aforesaid, 
unto  him  my  said  son,  fV.  Kirke^  and  to  his  heirs  and 
osfligns  for  ever;  subject,  nevertheless,  to  and  with  the 
payment  of  all  and  every  the  sums  of  money,  legacies^ 
or  portions  hereinafter  bequeathed  to  all  and  every  my 
younger  sons  and  daughters ;  and,  in  case  my  eldest  son, 
W.  Kirke^  shall  not  live  to  attain  the  age  of  twenty-one 
years,  then  I  give  and  devise  all  and  every  my  last  men- 
tioned messuages,  cottages,  farms,  closes,  inclosures, 
lands,  tenements,  and  hereditaments  unto  the  next  of  my 
sons  in  succession,  who  shall  live  to  attain  the  age  of 
twenty-one  years,  and  to  his  heirs  and  assigns  for  ever, 
to  take  effect  in  possession  when  and  as  soon  as  sach 
son  shall  attain  his  age  of  twenty-one  years,  but  subject 
nevertheless  to  and  with  the  payment  of  all  and  every  the 
sums  of  money,  legacies,  and  portions  herein  bequeathed 
to  all  and  every  my  remaining  younger  sons  and  d«ugii- 
ters ;  and  it  is  my  will  and  roeanini^  tt"<l  ^  ^^  hereby  de- 
clare, that  the  real  estates  hereinbefore  given  and  devised 
.to  the  said  Sir  Thorflas  WoUaston  White  and  James  li* 
Richardson^  until  my  said  eldest  son  William  Kirke  shall 
attain  his  age  of  twenty-one  yearS)  and,  in  case  of  his  death 
under  that  age,  until  the  next  in  succession  of  my  sons, 
who  shall  live  to  attain  the  age  of  twenty-one  years,  shall 

have 
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iMve  attained  that  age,  are  so  pyesa  and  devised  unto  them       1828. 

the  said  Sir  T.  W.  White  and  «/.  M.  Richardson  upon 

• 

trust  to  receive  the  rents,  issues,  and  profits  of  the  same 
from  time  to  time  as  the  same  shall  become  payable, 
daring  the  legal  operation  of  the  said  devise  to  them, 
and  to  pay,  apply,  and  dispose  thereof  in  the  mainte- 
nance, education,  support,  clothing,  bringing  up,  and 
advancement  in  the  world  of  all  my  younger  children 
whatsoever,  as  well  those  bom  in  my  lifetime  as  after  my 
decease,  and  as  well  males  as  females,  in  such  manner  as 
my  said  trustees  or  trustee  for  the  time  being  shall  think 
proper,  until  my  son  WiUiam  Kirke  shall  attain  his  age  of 
twenty-one  years,  if  he  shall  live  to  attain  that  age,  and 
if  not,  until  the  next  in  succession  of  my  sons,  who  shall 
live  to  attain  the  age  of  twenty-one  years,  and  become 
possessed  of  the  said  estates  by  virtue  of  the  said  devise 
lor  that  purpose  hereinbefore  contained,  shall  have  at- 
tained that  age;  and  I  will  and  declare,  that,  in  the 
aj^lication  of  the  said  rents,  issues,  and  profits,  my  said 
trustees  shall  not  be  confined  or  restrained  to  any  equal 
or  proportionable  distribution  or  application  of  the  same, 
bat  shall  act  therein  entirely  by  their  own  discretion, 
«nd  may  from  time  to  time  pay  or  apply  for  the  main- 
tenance^ education,  support,  clothing,  or  use  of  one  or  j 
more  of  the  said  children  a  greater  sum  than  they  may  \ 
think  proper  for  the  others  and  other  of  them,  without  \ 
being  accountable  for  any  such  disproportionate  or 
unequal  application,  as  I  trust  and  believe  that  they 
will  act  in  this  matter  as  they  think  will  best  conduce  > 
t9  the  future  welfare  of  my  children,  having  reference 
to  their  prospects  in  life,  and  th^  fortunes  they  will  j 
severally  be  entitled  to.  I  give  and  bequeath  to  all  and 
every  my  younger  sons,  that  shall  be  living  at  the  time 
of  my  decease,  or  shall  be  afterwards  bom  alive,  the 

three 

aum  of  feiir  thousand  pounds  a  piece,  and  to  all  and 

every  my  daughters,  that  shall  be  living  at  the  time  of 

Vol.  IV.  G  g  my 
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1828*        my  decease^  or  shall  be  afterwards  bom  alive^  the  sum 

one 

of   Ihreo  thousand   pounds  a  piece,  all  which  before- 

three  one 

named  sums  of  fetir  thousand  pounds  and  th^^ee-thousand 
pounds  I  will  shall  be  paid  by  my  son  W»  Kirke,  bis  heirs 
or  assigns,  if  he  shall  live  to  attain  the  age  of  twenty-one 
years,  and  if  not,  then  by  such  of  my  sons  in  succes- 
sion as  shall  first  attain  the  age  of  twenty-one  years,  and 
become  possessed  of  my  said  real  estates  by  virtue 
of  this  my  will,  to  my  said  younger  sons  and  daugh- 
ters respectively  entitled  theretc^  when  and  as  he,  she, 
or  they  shall  respectively  attain  the  age  of  twenty- 
one  years,  with  interest  for  the  same  sums  severally  and 
respectively  in  the  mean  time,  after  the  rate  of  4  per 
cent  per  annum,  to  be  paid  by  the  said  William  Kirke, 
or  other  sons  so  entitled  to  my  said  estates  as  aforesaid, 
unto  the  said  Sir  T.  fV.  White  and  J»  M.  Richardson  for 
the  use  of  all  and  every  such  younger  sons  and  daughters 
as  aforesaid,  and  to  be  by  them  or  the  survivor  of  them 
paid  and  applied  and  disposed  of  in  the  maintenance^ 
education,  support,  clothing,  bringing  up,  and  advance- 
ment in  the  world  of  my  said  younger  sons  and  daugh* 
ters  severally  and  respectively,  until  they  shall  severally 
and  respectively  attain  their  said  ages  of  twenty-one 
years;  and  I  do  hereby  expressly  charge  and  make 
chargeable  all  my  before-mentioned  real  estates  what* 
soever,  and  also  the  estates  so  devised  to  my  dear  wife 
for  her  life  as  aforesaid,  after  her  decease,  but  not  be- 
fore, with  the  payment  of  all  and  every  the  fortunes 
and  sums  of  money  hereinbefore  bequeathed  and  made 
payable  to  all  and  every  my  younger  sons  and  daughters 
as  aforesaid :  and  it  is  my  will  and  meaning,  and  I  do 
hereby  also  declare,  that  my  said  trustees,  or  either  of 
them,  shall  not  be  liable  to  answer  or  make  good  any 
losses  whatsoever,  that  shall  or  may  happen  to  the  said 
rents  or  interests,  or  in  transacting  the  trusts  of  this  my 
will,  unless  the  same  shall  have  arisen  through  their  or 

either 
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either  of  their  wilful  neglect  or  default,  nor  shall  either  1828. 
of  mjr  said  trustees  be  answerable  or  accountable  for  the 
acts,  deeds,  disbursements,  or  receipts  of  the  other  of 
them,  but  each  of  them  shall  be  answerable  only  for  his 
own  separate  acts,  deeds,  receipts,  or  disbursements: 
and  I  do  order  and  direct  that  my  said  trustees  shall 
and  may  pay,  and  reimburse  himself  and  themselves 
respectively,  out  of  the  rents  and  mterests  aforesaid,  all 
reasonable  and  necessary  costs,  charges,  and  expenses 
whatsoever,  which  they  or  either  of  them  shall  bear, 
charge,  pay,  sustain,  or  be  put  to,  in,  or  about,  or  con- 
cerning the  execution  of  the  trusts  hereby  in  them  re- 
posed: and,  lastly,  I  do  nominate,  constitute,  and 
appoint  the  said  Sir  T.  W.  White,  and  the  said  J.  M. 
Bichardson,  joint  executors  of  this  my  last  will  and  testa- 
ment, on  trust  and  for  the  purposes  aforesaid,  and  also 
with  my  said  wife,  guardians  of  all  my  children  during 
their  respective  minorities.    In  witness,  whereof,"  &c. 

The  testator  afterwards  drew  his  pen  through  the 
word  **  four,''  where  it  applied  to  the  gift  of  4000/.  to 
hb  younger  sons,  and,  with  a  pencil,  wrote  over  it 
**  three";  and,  in  like  manner,  he  drew  his  pen  through 
the  word  three,  where  it  applied  to  the  gift  of  3000/.  to 
each  of  his  daughters,  and,  with  a  pencil,  wrote  over  it 
the  word  ^  one.''  The  will  was  not  re-exeouted  or  re- 
published after  these  alterations  had  been  made. 

The  testator  also  made  a  codicil  to  his  will,  bearing 
date  the  15th  oi  August  1815,  which  was  signed  by  him, 
but  was  not  executed  or'attested  in  the  presence  of  any 
witnesses,  and  was  as  follows :  — 

**  In  my  last  will  and  testament,  dated  the  SOth  of 
September  1 809,  I  did  give  and  bequeath  to  all  and  every 
my  younger  sons,  who  might  be  living  at  my  decease  or 
afterwards  be  bom  alive,   the  sum  of  four  thousand 
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1828*  pounds  a  piece,  and  to  all  and  every  my  daughters,  who 
might  be  liring  at  the  time  of  my  decease,  or  afterwards 
be  bom  alive,  the  sum  of  three  thousand  pounds  a  piece: 
now,  I  do  hereby  revoke  that  part  of  my  said  will,  and, 
in  lieu  thereof,  I  do  give  and  bequeath  to  all  and  every 
my  younger  sons,  who  shall  be  living  at  my  decease  or 
afterwards  bom  alive,  the  sum  of  three  thousand  pounds 
a  piece ;  and  to  each  of  my  daughters,  who  shall  be 
living  at  the  time  of  my  decease  or  afterwards  bom 
alive,  I  do  give  and  bequeath  the  sum  of  one  thousand 
pounds  a  piece  instead  of  three  thousand  pounds.  My 
further  will  is,  that  the  whole  of  my  estate,  situate  at 
East  Markhatn^  should  go  to  my  eldest  son,  provided 
the  residue  of  my  other  estates  should  be  sufficient  to 
pay  all  my  just  debts  and  the  above  mentioned  legacies^ 
when  converted  into  money;  but  in  case  my  other  estates 
should,  when  sold,  produce  more  than  will  pay .  siy 
debts  and  legacies,  my  will  is,  that  all  my  younger  sons 
and  daughters  should  receive,  each  of  them,  a  further 
sum,  but  not* more  in  the  whole  than  four  thousand 
pounds  to  each  of  the  sons,  nor  more  than  two  thousand 
pounds  to  each  of  my  daughters." 

The  testator  died  in  1826,  leaving  thirteen  children 
him  surviving.  At  the  date  of  his  will,  he  had  three 
sons  and  two  daughters ;  he  afterwards  had  four  daugh* 
ters  and  a  son  by  the  same  wife  Ann :  and,  upon  her 
death,  he  married  a  second  wife,  by  whom  he  had  two 
sons  and  a  daughter. 

The  bill  was  filed  by  the  younger  children,  and  prayed 
a  declaration  that  the  youngef  sons  were  entitled  to 
legacies  of  4000/.  a  piece,  and  the  daughters,  to  legacies 
of  3000/.  each ;  that  these  legacies  were  to  be  rabed  oat 
of  the  real  estate ;  and  that  the  testator  was  to  be  con- 
sidered as  having  died  intestate  with  respect  to  his  per- 
sonal estate. 

Mr. 
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Mr.  Pepys  and  Mr.  Barberj  for  the  Pliuntifls. 

The  legacies  are  charged  by  the  will  exclusively  on  the 
real  estate.     The  testator,  after  giving  his  wife  a  life  in- 
terest in  some  of  his  lands,  devises  them,  after  her  de- 
cease, to  his  eldest  son  WiUiam  Kirke  in  fee,  <*  chargeable, 
nevertheless,  in  aid  of  the  other  estates  thereinafter  de- 
vised, with  the  payment  of  the  several  sums  thereinafter 
bequeathed  to  his  brothers  and  sisters.''     He  next  gives 
his  wife  some  specific  articles;  and  then  devises  the  rest 
of  his  real  estate  to  trustees  until  his  son  WiUiam  shall 
attain  the  age  of  twenty-one  years,  or  if  he  dies  without 
attaining  twenty-one,  until  some  one  of  his  sons  shall 
reach  that  age ;  and,  after  that  time,  they  are  to  go  to 
the  son  who  first  attains  twenty-one,  subject,  however, 
to  the  payment  of  all  the  l^acies  to  the  younger  sons 
and  daughters,  or  remaining  younger  sons  and  daughters 
of  the  testator.   Hitherto  the  lands  only  have  been  men- 
tioned or  referred  to  as  the  fund  for  the  payment  of  the 
legacies.    The  following  clause  directs  the  trustees,  until 
a  son  attains  twenty-one,  to  apply  the  rents  and  profits 
to  the  maintenance,  education,  and  advancement  of  the 
younger  children.    Next  come  the  express  words  of  gift. 
The  testator  bequeaths  4000/.  to  each  of  his  younger 
sons,  and  SOOO/.  to  each  of  his  daughters,  to  be  paid  to 
them  respectively,  when  they  attain  twenty-one,  by  Wil- 
liamy  if  he  shall  attain  twenty-one,  or  by  such  other 
son  as  shall  first  attain  his  full  age,  and  by  virtue  of  the 
will  become  possessed  of  the  real  estates.     That  son  is 
further  ordered  to  pay  interest  at  4  per  cent,  on  the  le^- 
cies  of  such  of  the  children  as  should  not  have  attained 
twenty-one ;  and  the  interest  is  to  be  paid,  for  the  main- 
tenance and  education  of  the  legatees,  to  those  trustees 
who  were  also  executors,  and,  as  such,  would  be  in 
possession  of  the  personalty.     A  clause  follows,  which 
expressly  charges  all  the  real  estates  with  the  sums  be- 
queathed to  the  younger  children.     Thus,  in  every  part 
of  the  will,  these  legacies  are  spoken  of  as  given  merely 
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out  of  the  real  estate ;  and  the  question  is  not,  whether 
the  personal  assets  are  exonerated  from  the  payment  of 
them;  for  they  are  not  given  in  such  a  form,  as  could  in 
any  event  render  them  payable  out  of  the  personal 
estate.  Burloti  v.  Knatdton  {a\  Hancox  v.  Abbey  (i), 
Watson  V.  Brickuoood  {c\  Bootle  v.  Blundell.  {d) 


The  circumstance  that  the  will  does  not  contain  any 
disposition  of  the  residue  of  the  personal  estate  affords 
no  argument  against  the  intention  of  the  testator  to 
throw  the  payment  of  the  legacies  on  the  real  estate. 
Webb  V.  Jones,  {e)  Neither  does  the  concluding  clause, 
in  which  the  testator  appoints  the  two  devisees  in  trust 
to  be  ^^  joint  executors  of  his  will  in  trust  and  for  the 
purposes  aforesaid,"  furnish  a  ground  for  any  inference 
against  such  an  intention.  It  would  be  repugnant  to 
the  whole  frame  and  language  of  the  will,  to  construe 
these  words  as  amounting  to  a  bequest  of  the  general 
personal  estate  to  them  for  the  purpose  of  satisfying  die 
legacies.  This  mode  of  expression  was  probably  selected, 
in  order  to  mak^  it  evident  that  the  executors  were  to 
be  trustees  of  the  residue,  and  were  not  to  take  it 
beneficially;  or  it  may  have  reference  to  the  duty  im- 
posed upon  them  of  paying  debts  out  of  the  fund  which 
they  take  as  executors,  and  to  the  prior  bequest  of  some 
portion  of  the  personalty  to  the  testator's  wife. 

The  codicil  does  not  make  any  alteration  in  the  fund 
out  of  which  the  legacies  are  to  be  paid.  It  refers  most 
distinctly  to  the  real  estates  as  being  the  property  which 
is  to  bear  the  burden;  and  though  there  are  some 
words,  which  may  have  the  effect  of  making  the  real 
estate  an  auxiliary  fund  for  the  payment  of  debts,  the 
creation  of  a  charge  on  real  estate  in  favour  of  creditors 

affords 


(a)  3  Tejf.  107. 
(A)  11  Ves.  179. 
<c)  9  Vet.  453. 


{d)    1  Mer.  193. 

(tf)  2  Bro.  C\  C,  60.     1  Cox,  245. 
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tflbrds  no  ground   for  throwing  the   burden   of  the        1828. 
legacies  on  the  personal  estate. 

The  bequest  of  the  legacies  is,  therefore,  pro  ianto  a 
devise  of  the  land,  and  consequently  cannot  be  affected 
by  the  pencil  erasures  or  interlineations,  or  by  the  codicil ; 
for  the  codicil  is  not  duly  attested,  and  the  will  was  not 
republished  after  the  alterations,  in  pencil  had  been 
made.  The  gift  of  4000/.  to  each  of  the  younger  sons, 
and  of  3000/.  to  each  of  the  daughters,  is  contained  in 
an  instrument  duly  attested ;  and  the  writing  or  docu- 
ment, which  is  supposed  to  manifest  an  intention  on  the 
part  of  the  testator  to  diminish  these  bequests,  cannot 
be  read  for  the  purpose  of  affecting  a  charge  on  real 
estate.  Sheddon  v.  Goodrich,  {a)  *^  A  legacy  charged 
only  upon  land,"  says  Lord  Alvardey^  in  The  Atiomeif* 
General  v.  Ward{b\  ^*  cannot  be  altered  either  as  to  the 
quantum  or  the  person  by  any  will  but  such  as  would 
have  affected  land."  It  is  true  that  a  will  of  real  estate 
may  be  revoked  by  cancellation.  But  where  the  pur- 
pose of  the  cancellation,  or  of  the  act  of  which  cancel- 
lation forms  a  part,  is,  not  simply  to  revoke,  but  to 
revoke  one  gift  by  substituting  another  in  its  place,  the 
cancellation  does  not  operate  as  a  revocation,  unless  the 
substituted  gill  be  valid.     Onions  v.  Tyrer.  (c) 

Mr.  Eoupellf  for  the  widow  of  the  testator. 

Mr.  Bickersteth^  Mr.  Preston^  and  Mr.  Twmer^  for 
William  Kirk,  the  eldest  son. 

There  is  a  distinct  and  independent  gift  of  the  legacies ; 
and  though  there  are  abundance  of  expressions  in  thb 
will,  which  charge  the  real  estate  as  an  auxiliary  fund, 

the 
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1828^.  the  personal  estate,  according  to  the  general  rule  of 
law,  remains  primarily  liable.  It  is  not  enough  to 
shew  that  the  testator  meant  to  charge  the  land ;  the 
question  is,  Did  he  mean  to  exonerate  the  personalty? 
In  determining  the  question  of  intention,  the  courts 
have  always  considered  whether  the  personal  estate 
had  been  made  the  subject  of  express  disposition; 
and,  indeed,  it  may  be  doubted  whether  the  personal 
estate  has  been  held  in  any  case  to  be  exonerated  from 
debts  or  legacies,  except  where  it  was  specifically  be* 
queathed.  M^Cleland  v.  ShtroD  (a),  Greene  ▼•  Greene  {b\ 
Gray  ▼•  Minnethorpe.  {c)  Webb  t.  Jmies  is  not  an  ex- 
ception to  this  observation;  for  it  appears  from  the 
report  in  Cor,  that  there  was  in  that  case  a  specific  dis- 
position of  the  personalty.  This  will  contains  no  bene- 
ficial bequest  of  the  general  personal  estate;  and  die 
testator,  therefore,  had  no  motive  to  exonerate  it  front 
those  charges  to  which  it  would  be  naturally  liaUe. 
He  has  indeed  appointed  executors,  in  whom  it  vests; 
but  he  appointed  them  executors,  *^  in  trust  for  the  pur*, 
poses  aforesaid.''  What  purposes  had  been  mentioned^ 
to  which  the  executors,  in  performance  of  this  trust, 
could  apply  the  personal  estate,  except  the  payment  of 
the  legacies  ? 

If  the  legacies  are  to  issue  only  out  of  the  real  estate, 
they  are  conditional,  and  dependent  upon  the  con- 
tingency of  a  son  of  the  testator  attaining  twenty-one. 
If  no  son  of  the  testator  attained  his  full  age,  they  would 
fail.  If  there  had  been  an  ademption  of  the  land  either 
by  sale,  or  by  eviction,  or  in  any  other  way,  no  part 
of  these  legacies  could  have  been  demanded,  however 
large  the  personal  estate  might  be.  It  is  not  probable 
that  the  testator  should  have  had  such  an  intention. 

The 
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The  codicil  afibrds  strong  presumption  against  tbe  1828. 
supposed  purpose  of  exonerating  the  personal  estate. 
The  first  part  of  it  contains  a  bequest  of  sums  different 
in  amount  from  those  mentioned  in  the  will,  and  ex- 
pressed  in  such  general  terms  as,  standing  alone,  would 
be  sufficient  to  make  the  personalty  liable.  Then  comes 
the  following  clause :  —  **  My  further  will  is,  that  the 
whole  of  my  estate  situate  at  East  Markham  should  go 
to  my  eldest  son,  provided  the  residue  of  my  other 
estates  should  be  sufficient  to  pay  all  my  just  debts 
and  the  above-mentioned  legacies,  when  converted  into 
money ;  but  in  case  my  other  estates  should,  when  sold, 
produce  more  than  will  pay  my  debts  and  legacies, 
my  will  b,  that  all  my  younger  sons  and  daughters 
should  receive,  each  of  them,  a  further  sura,  but  no  more 
in  the  whole  than  4000/.  to  each  of  the  sons,  nor  more 
than  2000/.  to  each  of  my  daughters.''  The  phrase 
^  my  other  estates"  is  here  used  to  denote  both  real  and 
personal  property  ;  and  there  is  clearly  a  common  fund 
alluded  to,  out  of  which  both  debts  and  legacies  are  to 
be  paid.  The  personalty  is  unquestionably  liable  to  the 
payment  of  the  debts.  How,  then,  can  it  be  exonerated 
from  the  payment  of  the  legacies  ?  On  a  question  of 
this  kind  the  Court  has  a  right  to  look  at  the  state  of 
the  testator's  family  and  the  value  of  his  real  property ; 
and  the  result  of  an  inquiry  ascertaining  the  value  of  his 
real  estates  may  affi^rd  decisive  evidence,  that  he  must 
have  contemplated  his  personal^  as  a  fund  which  was 
to  be  made  available  for  the  payment  of  his  legacies. 

If  the  legacies  are  charged  on  both  the  personal  and 
the  real  property,  they  may  be  modified  or  altered  by 
an  unattested  codicil,  provided  they  be  not  increased. 
Brudenell  v.  Boughton  (a),  Atlomet^General  v.  Ward.{b) 

There 
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18S8.  There  is  now  no  perfect  instrument  containing  tbe 

bequests  of  4000/.  and  3000/. ;  for  the  cancellation  of  the 
words,  which  specify  these  sums,  is  complete ;  and  if  the 
Plaintiffs  are  right  in  asserting  that  the  Court  cannot 
look  at  tbe  unattested  writing,  which  marks  an  intention 
to  give  a  different  sum,  the  consequence  may  be,  tliat 
they  will  not  be  entitled  to  any  tiling.  The  pencil 
erasures  and  interlineations  form  part  of  the  will  as 
proved  in  the  ecclesiastical  court.  The  case  of  Onions 
V.  Tj/rer  is  so  different  in  its  circumstances  from  tha 
present,  that  it  would  not  be  safe  to  deduce  from  it 
a  principle  of  decision.  Authorities  of  that  class  are 
applicable,  only  where  there  is  a  purpose  of  substituting 
one  devisee  for  another. 

Mr.  Pejn/Sf  in  reply. 

The  cases  and  doctrines,  which  have  been  referred  to 
in  order  to  shew  that  the  personal  estate  is  not  ex- 
onerated, are  applicable  to  debts,  and  not  to  legacies. 
The  law  throws  debts  upon  the  personalty;  which 
therefore  must  always  remain  liable:  and  though  a 
testator  may  make  his  lands  either  secondarily  or  (as 
between  volunteers  claiming  under  him)  primarily  liable^ 
yet,  as  between  the  assets  and  the  creditor,  the  personalty 
can  never  be  exempted.  Legatees  are  in  a  situation 
altogether  different  The  testator  may  give  his  legacies 
out  of  what  fund  he  pleases ;  and  if  he  gives  them  in 
such  a  manner  that  they  are  charged  only  on  his  lands, 
no  claim  can  be  set  up  against  his  personal  assets*  In 
such  a  case  it  is  improper  to  say  that  the  personalty  is 
exonerated;  the  personalty  never  became  liable,  and, 
therefore,  does  not  require  to  be  exonerated. 


Junes.  The  Master  of  the  Rolls,  after  stating  the  will,  gave 

his  judgment  in  the  following  words :  — 

The 
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The  present  bill  was  filed  by  the  younger  sons  and  1828. 
daughters,  for  the  purpose  of  having  it  declared,  that 
the  younger  sons  were  entitled  to  the  sum  of  4000/.  each, 
And  the  daughters,  to  the  sum  of  3000/.  each,  accord- 
ing to  the  effect  of  the  will  as  originally  written  and 
executed. 

Three  questions  were  made ;  first,  whether  by  this 
will  the  portions  of  the  younger  sons  and  daughters, 
originally  given,  were  pecuniary  charges  upon  ^e  per- 
sonal estate;  secondly,  whether,  by  the  codicil,  the  por- 
tions *there  given  to  the  younger  sons  and  daughters 
would  prevail  as  to  the  personal  estate;  tliirdly,  whether, 
taking  the  will  and  codicil  together,  the  portions  to  the 
younger  sons  and  daughters  would  affect  the  real  estates, 
and  whether  to  the  extent  of  the  originalf  or  of  the  re- 
duced, sums,  or  would  fail  altogether. 

A  pecuniary  legacy  given  generally,  without  specifica^ 
don  of  a  particular  fund  for  its  payment,  is  primarily 
chargeable  upon  the  personal  estate,  although,  in  other 
parts  of  the  will,  the  real  estate  is  made  expressly  liable 
to  it ;  the  rule  of  law  considering  that  the  personal  estate 
is  the  natural  fund  to  bear  such  a  charge.  But  if  the 
pecuniary  legacy  be  not  given  generally,  but  is  given 
only  out  of  a  particular  fund,  there  the  legatee  can 
have  recourse  only  to  the  particular  fund:  and,  in  this 
r^pect,  there  is  an  essential  difference  between  debts  and 
legacies. 

In  the  present  case,  the  testator  begins  his  will  by  a 
devise  of  certain  lands  to  his  wife  for  her  life,  and  after 
her  decease,  to  his  eldest  son  W.  Kirke  in  tee,  chargeable, 
nevertheless,  in  aid  of  the  other  estates  thereinafter  de- 
vised to  him,  with  the  payment  of  the  several  sums  of 
money  thereinafter  bequeathed  to  his  brothers  and  sisters. 

He 
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1828.        He  then  makes  a  specific  gift  of  his  household  goo^ 
and  other  personij  estate  in  and  about  his  dwdling- 
house  to  another  person.     He  next  devises  all  other  his 
real  estates  whatsoever  to  trustees,  until  his  eldest  or 
some  other  son  shall  attain  twenty-one,  subject,  never* 
theless,  to  payment  of  the  several  sums  of  money  there- 
inafter bequeathed  to  his  younger  sons  and  daughters, 
with  a  direction  that  his  trustees  shall,  in  the  num 
time,  receive  the  rents  and  profits,  and  shall  apply  the 
same,  ia  such  proportions  as  they  should  think  fit,  to 
the  maintenance,  education,  and  advancement  in  the 
world  of  all  his  younger  sons  and  daughters ;  and  then 
he  proceeds  to  give  to  his  younger  sons  4000L  each,  and 
to  his  daughters  SOOO/.  each,  which,  he  wills,  shall  be 
paid  to  them  at  twenty-one  by  his  eldest  son,  if  he  shall 
attain  twenty-one,   and  become  possessed  of  his  red 
estates,  or  by  such  other  son  as  shall  attain  tweo^-one 
and  become  entitled  to  his  said  real  estates  by  virtue  of 
his  will ;  and  he  thereby  expressly  charges  and  makes 
chargeable  all  his  real  estates  whatsoever,  including  those 
first  devised  to  his  wife,  after  her  decease,  with  the 
payment  of  the  several  sums  of  money  so  given  to  his 
younger  sons  and  daughters*     There  is,  therefore,  no 
general  gift  of  these  sums  of  money.    The  direction  that 
they  are  to  be  paid  by  his  eldest  or  other  son  who  shall 
become  possessed  of  his  real  estates,  is  a  substantial  part 
of  his  gift  to  his  younger  sons  and  daughters,  and  is  a 
designation  or  specification  of  the  particular  fiind,  which 
the  testator  means  to  provide  for  that  purpose.    And  that 
intention,  is  the  more  apparent  from  the  prior  parts  of 
the  will  to  which  I  have  referred,  and  more  especially, 
firom  the  direction  to  the  trustees  to  apply  the  renta  and 
profits  of  the  real  estates,  during  the  minority  of  the 
eldest  son,  in  the  maintenance,  education,  and  advanofr- 
ment  of  the  younger  children.     My  opinion,  thereibffe^ 
is,  that  the  personal  estate  of  this  testator  was  not  by  this 

will, 
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will,  in  its  original  state,  applicable  to  the  payment  of       1828. 
these  legacies  or  portions. 

The  next  question  is  as  to  the  efiect  of  the  codicil  in 
ibis  respect. 

The  testator  b^ins  his  codicil  by  referring  to  the 
gift  of  the  original  sums  to  his  younger  sons  and  daugh- 
ters, and  revokes  that  part  of  his  will:  and,  in  lieu  thereof 
he  gives  to  the  younger  sons  3000/.  each,  and  to  his 
daughters  1000/.  each  ;  and  adds,  that  it  is  his  will  that 
the  whole  of  his  estate  at  East  Markham  sliould  go  to 
hb  eldest  son,  provided  his  other  estate  when  converted 
into  money,  should  be  sufficient  to  pay  his  debts  and  the 
above-mentioned  legacies,  but  in  case  his  other  estates 
should  produce  more  than  would  pay  his  debts  and 
l^iacies,  then  it  was  his  will  that  his  younger  sons  and 
daughters  should,  each  of  them,  receive  a  further  sum, 
not  exceeding  4000/.  to  each  of  his  younger  sons,  and 
MOO/,  to  each  daughter.  It  is  plain,  therefore,  that  this 
codicil,  though  not  duly  executed,  was  meant  to  affect 
his  real  estates,  and  that  his  intention  was  to  alter  the 
amount  of  the  sums  given  by  the  will,  but  not  to  alter 
the  fund  provided  by  the  will  for  the  payment  of  them ; 
and,  on  the  contrary,  his  direction,  with  respect  to  the 
produce  of  tlie  real  estates,  other  than  East  Markham^ 
manifests  that  he  considered  his  real  estates  as  the  fund 
out  of  which  these  sums  of  money  were  to  be  provided. 
The  mention  of  his  debts  in  the  codicil  creates  no  diffi- 
cult* With  respect  to  his  debts,  the  personal  estate 
would  by  law  be  the  primary  fund ;  and  if  this  codicil 
had  been  duly  executed  and  attested,  so  as  to  pass  real 
estates,  the  effect  would  have  been  to  make  the  real 
estates  chargeable  secondarily  with  the  debts,  —  which 
was  not  provided  for  by  the  will.  My  opinion,  therefore, 
is,  that  this  codicil  does  not  give  to  the  younger  sons  and 

daugh- 
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1828.        daughters  any  clmm  upon  the  personal  estate  for  the 
"^  \^  ^       several  sums  thereby  provided  for  them. 

^**"'  The'  remaining  and  the   more  difficult  question  is, 

whether,  taking  the  will  and  codicil  both  into  considera- 
tion, and  having  regard  to  the  obliterations  made  in  the 
will  by  the  testator,  the  younger  sons  and  daughters  are 
entitled  to  any  and  what  sums  chargeable  upon  the  real 
estates. 

First,  it  is  to  be  considered  what  would  have  been  the 
effect,  if  there  had  been  no  codicil.  In  that  case  it  must 
have  been  inferred,  that  the  testator  thought  that  the 
obliteration  of  the  words  '^  four"  and  *<  three,"  and  the 
interlineation  of  the  words  ^<  three"  and  ^^  one,"  would 
leave  the  younger  sons  entitled  to  3000/.  each,  and  the 
daughters  to  1000/.,  each.  In  this  he  plainly  would 
have  been  mistaken.  The  words  interlined  would  have 
bad  no  operation,  inasmuch  as  the  will  was  not  after* 
wards  republished;  in  which  case  it  would  have  been 
manifest  that  the  testator,  by  the  obliterations  and  inter* 
lineations,  did  not  mean  revocation  but  substitution; 
and  then,  in  addition  to  the  authorities  which  have  been 
cited,  tlie  case  of  Short  on  the  demise  of  Gastrell  v. 
Smith  {a)j  is  expressly  in  point  to  ishew,  that,  where 
the  testator  intends  a  substitution  which  is  ine£fectual, 
the  obliteration  shall  not  amount  to  a  revocation^ 

Taking,  however,  the  codicil  as  well  as  the  will  into 
consideration,  another  view  of  the  case  arises.  The 
making  of  the  codicil  manifests  that  the  testator  did  not 
consider  his  purpose  of  diminishing  the  legacies  to  be 
effeoted  by  the  alterations  in  his  will,  but  that  he  meant 
to  accomplish  that  purpose  by  the  codicil^  which  he  has 

fiuled 

(a)  4i?««<,410. 
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failed  to  do  by  reason  of  the  imperfection  of  that  in-  1828. 
strument.  The  alterations  in  the  will,  in  such  case, 
express  only  the  testator's  intention  to  reduce  by  an- 
other instrument  the  provisions  which  he  had  made  for 
his  younger  sons  and  daughters ;  and,  not  having  made 
another  effectual  instrument  for  that  purpose,  his  original 
will  must  prevail.  This  course  of  reasoning  is  supported 
not  only  by  the  case  of  Onions  v.  Tyrer^  which  was  cited 
in  the  argument,  but  also  by  the  case  of  Hyde  v. 
Mason  (a). 

Upon  the  whole,  therefore,  I  must  declare,  according 
to  the  prayer  of  the  bill,  that  the  younger  sons  are 
entitled  to  the  sum  of  4000/.  each,  and  the  daughters,  to 
the  sum  of  SOOO/.  each,  chargeable  upon  the  real  estates 
t>f  the  testator,  with  interest  thereon,  at  the  rate  of  4  per 
cent  respectively,  from  the  time  the  eldest  son  attained 
twenty-one,  and  that  the  testator  died  intestate  as  to 
the  rcbidue  of  his  personal  estate  not  disposed  of  by 
hb  will. 

(a)  8  Vm.  Abr.  Devise,  (R)  2.  pi.  17.  p.  130. 


*5*  CASES  IN  CHANCERY. 

1828. 


BETWEEN 

TlieEarlofNEWBURGH,  -  Plaintiff; 

Rolls. 
JfoyS.  IS.SO.  AND 

CAROLINE  EYRE  and  Others,  Defendants. 

A  tesutor        HPHE  will  of  Thomas  Eyre^  dated  the  8th  of  October 
efta^in  the  1788,  after  various  devises  and  bequests,  proceeded 

county  of  JW-  in  the  following  words :  —  **  I  give  and  devise  my  capital 
tees,  upon        messuage  or  mansion-house,  called  Eastwell^  in  the  county 

trust  to  sell      of  Leicestetf  with  the  lands,  hereditaments,  and  appur- 
thc  same,  and  .  '  «-«- 

also  his  books   tenances  thereto  belonging,  and  all  other  my  messuages, 

and  live  and     \qjx^  and  hereditaments  in  the  county  of  Leicester^ 
<lead  farming         /    '  -^  . 

stock  there,  except  the  messuage,  lands,  and  hereditaments  herein- 

or  'mpvceu'  before  devised  unto  the  said  Sir  John Lawson and  Thomas 

and  to  apply  Clifford^  their  heirs  and  assigns  as  aforesaid,  unto  the 

arising  there-  ^^  William  Wakeman  and  Vincent  Eyre^  their  heirs  and 

from  in  man-    assims,  upon  trust,  as  soon  after  my  decease  as  conve- 
ner after-men-         o     '    t^  ^  . 

tioned ;  when  niently 

be  subse- 
quently directs  the  application  of  the  fund,  he  speaks  of  it  as  '*  the  monies  to  ariie 
from  tnesale  of  my  Leicestershire  estate;"  these  words  denote  the  whole  fund,  and 
include  the  monies  arisine  from  the  sale  of  the  books  and  stock,  as  well  as  the  monies 
arising  from  the  sale  of  the  estates. 

A  testator  gave  one  fiflh  of  the  yearly  interest  of  a  fund  to  Mart/,  two  fifUis  to 
James,  and  two  fifths  to  Charles ;  if  Mary  died  without  issue,  the  interest  of  her 
share  was  to  be  paid  to  James  and  Charles  during  their  respective  lives,  if  they  were 
both  alive,  or,  to  the  survivor,  if  only  one  of  them  were  aJive ;  if  Charles  left  issue, 
they  were  to  be  entitled  to  the  principal  monies,  of  which  the  interest  had  been 
given  to  their  father;  if  Charles  died  without  issue  in  the  lifetime  of  James,  all 
benefit  of  the  bequest  to  Charles  was  to  go  to  James;  if  James,  without  having 
been  in  possession  of  the  family  estate  for  a  certain  time,  left  issue  other  than  an 
only  son,  such  issue  were  to  be  entitled  to  all  the  principal  monies,  the  interest  whereof 
James  might  be  entitled  to  as  aforesaid;  {(James  died  without  leaving  such  issue  or 
after  having  been  in  possession  of  the  family  estate  for  a  certain  time,  all  benefit  of 
the  bequest  to  James  was  to  go  to  Charles,if  then  living ;  and  if  both  Charles  and  James 
died  without  leaving  any  lawful  issue  to  be  entitled  as  aforesaid  to  the  bequest,  the  fmid 
was  to  go  as  the  survivor  of  them  should  appoint :  Afary  died  without  issue,  in  the 
lifetime  of  James  and  Charles;  then  James  died,  leaving  a  daughter,  and  without 
having  been  in  possession  of  the  family  estate;  aad  afterwards  Charles  died  withont 
issue:  Held,  that  the  whole  fund  belonged  to  the  daughter  of  James, 
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niently  may  be,  absolutely  to  sell  and  dispose  thereoi^  1828. 
and  also  my  books  and  live  and  dead  farming  stock  "^  ^\  f 
there,  either  together  or  in  parcels,  by  public  or  private  NswBuaeii 
aale,  for  the  best  price  that  can  in  reason  be  got  for  £ybx, 
the  same,  and  to  pay  and  apply  the  monies  to  arise 
fix>m  such  sale  or  sales,  and  the  interest  thereof,  in  such 
manner  as  is  hereinafter  mentioned;  and,  in  the  mean- 
time, until  any  such  sale  or  sales  shall  take  place,  it  is 
my  will,  that  the  yearly  rents,  issues,  and  profits  of  the 
said  estate  so  directed  to  be  sold,  shall  be  paid  and 
applied  to  such  person  or  persons,  and  for  such  pur- 
poses, as  the  interest  of  the  money  to  arise  from  such 
sale  or  sales  is  hereinafter  directed  to  be  paid  and  ap- 
plied ;  and,  as  to  the  monies  to  arise  from  the  sale  of  my 
Leicestershire  estate  hereinbefore  devised  to  be  sold,  it 
is  my  will  and  desire,  that  the  said  monies,  as  far  as  may 
be  necessary,  shall  be  applied  towards  the  payment  of 
snch  of  my  debts  and  legacies  as  my  personal  estate,  not 
hereby  specifically  otherwise  disposed  of,  and  the  monies 
to  arise  from  the  other  sales  of  both  real  and  personal 
property  hereby  directed  to  be  made,  may  be  deficient 
to  pay  and  satisfy ;  it  being  my  intention  and  wish,  that 
the  monies  to  arise  from  the  sale  of  my  Leicestershire 
estates  should  not  be  applied  for  the  payment  of  any 
of  my  debts  or  legacies,  until  the  other  funds  appropri- 
ated for  that  purpose  shall  be  wholly  exhausted ;  and, 
subject  to  this  provision  for  the  payment  of  my  debts 
and  legacies,  1  desire  that  the  said  William  Wakeman 
and  Vincent  EyrCf  or  the  survivor  of  them,  his  executors, 
administrators,  and  assigns  will  place  the  said  monies  to 
arise  from  the  sale  of  my  Leicestershire  estate  out  at 
interest,  upon  such  public  or  private  security,  and  do  . 
and  shall  from  time  to  time  alter  and  change  such 
security  in  such  manner  as  they  may  think  fit,  and  do 
and  shall  pay  and  apply  ther  yearly  interest  thereof  in 
Vol,  IV.  H  h  satis- 
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satisfaction  and  discbarge  of"  three  small  annuities: 
^  and  subject  as  aforesaid,"  continued  the  testator,  ^  k 
is  my  will,  that  my  said  trustees  do  and  shall  pay  the 
remainder  of  the  interest  of  the  said  monies  to  arise 
from  the  sale  of  my  said  Leicestershire  estate  unto  my 
dear  wife  Lady  Mary  Eyre  for  her  life,  for  her  own  use 
and  benefit ;  and  from  and  after  the  decease  of  the  said 
Lady  Mary  Eyre^  and  subject  to  the  annuities  aforesaid^ 
I  desire  the  said  William  Wakeman  and  Vinceni  Eyre^ 
or  the  survivor  of  them,  his  executors,  admuustrators^ 
or  assigns,  do  and  shall  divide  the  yearly  interest  of  the 
said  monies  so  directed  to  be  placed  out  at  interest  as 
aforesaid  into  five  equal  parts  or  shares,  and  pay  the 
same  unto  my  cousins  Jame$  Eyre  and  Charles  Eyret 
two  younger  sons  of  my  uncle  Francis  Eyre^  and  unte 
my  cousin  Mary,  his  daughter,  in  manner  foUowmg^ 
(that  is  to  say),  —  two  fifth  parts  thereof^  unto  my 
cousin  James  Eyre  for  his  life  —  two  other  fifth  parts 
thereof,  unto  my  cousin  Charles  Eyre  for  his  life  —  and 
the  remaining  one  fifth  part,  unto  my  cousin  the  said 
Mary  Eyre,  for  her  life ;  and  if  the  said  Mary  Eyre^  my 
cousin,  shall  have  any  lawful  issue  living  at  her  decease^ 
I  give  uhto  such  issue  one  equal  fifth  part  of  the  prin* 
cipal  monies,  the  interest  whereof  is  given  to  her  for  her 
life  as  aforesaid,  —  if  more  than  one,  to  be  equally  £« 
vided  between  or  among  them ;  but  if  my  cousin,  the  said 
Mary  Eyre,  shall  die  without  such  issue  as  aforesaid,  k 
is  my  intention  that  the  interest  of  the  said  monies,  so 
given  to  her  for  life  as  aforesaid,  shall  go  to  and  be 
equally  divided  between  her  said  two  brothers,  James 
and  Charles  Eyre,  if  they  shall  be  both  living  at  her 
decease,  for  their  reactive  lives,  or  if  only  one^  to  tiM 
survivor  for  his  life :  and  if  my  cousin,  the  said  Obrfai 
Eyre,  shall  leave  any  lawful  issue  living  at  his  deoeass^ 
k  is  also  my  intention  that  such  issue  shall  be  entkledio 

tbe 
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tte  principal  monies^  the  interest  whereof  is  to  be  given  18t8^ 
ta  the  said  Charles  Eyre  for  his  life  as  aforesiudi^ — if  morc^ 
than  one,  equally,  share  and  share  alike ;  but  if  the  said 
Charles  Eyre  shall  die  without  such  issue  as  aforesaid^ 
living  the  said  James  Eyre^  his  elder  brother,  J  givei 
wito  the  said  James  Eyre  all  benefit  and  advantage  of 
tbe  bequest  hereby  made  unto  his  brotheir  4ie  said 
Clorfei  Myrei  and  if  the  said  James  iPyre  shall,  within 
out  having  succeeded  to  a^d  been  in  the  actual  posr^ 
sasfioQ  of  my  family  estate  at  Hmsop  foir  tbe  space  off  . 

five  years  next  before  his  decease,  leave  any  lawful  issuci  \ 

other  than  an  eldest  or  only  son  living  at  his  decease,  it    ' 
ii  my  will  that  such  issue,  other  than  an  eldest  or  only 
aon,  shall  be  entitled  to  all  the  principhPmomes,  ibo  ■'^:^ 

miarest  whereof  the  said  James  may  bo  entitled  Iq  aft 
aforesaid,  —  if  more  than  one  equally,  share  and  share 
alike ;  but  if  the  said  James  Eyre  shall  depart  this  life 
without  leaving  any  such  issue  as  aforesaid,  living  hi^ 
brother  the  said  Charles  Eyre^  or  having  no  lawfiil 
issue  other  than  an  eldest  or  only  son,  shall  eome  into 
possession  of  the  Hassop  estate,  or,  having  such  lawful 
issuer  shall  have  held  and  enjoyed  the  same  for  the  apace 
of  five  years,  then  and  in  any  of  the  said  cases»  and  from 
the  happening  thereof,  if  the  said  Charles  Eyre  shall 
be  then  living,  it  is  my  intention  that  all  benefit  and 
advantage  of  the  bequest  hereby  made  iu  favour  of  the 
said  James  Eyre  shall  go  over  and  belong  to  his  brqthev 
Charles  Eyre  /  and  if  it  shall  happen  that  bodi  the  said 
James  and  Charles  Eyre  shall  die  without  leaving  any 
lawful  issoe  to  be  entitled  as  aforesaid  to  the  bequest  in 
question,  it  is  my  will,  that  the  whole  of  the  property 
hereby  bequeiohed  to  them  as  aforesaid  shall  go  to  and 
be  dbposed  of  by  the  survivor  of  them,  to  and  in  such 
manner  as  such  survivor  shall  think  fit;  and  if  any 
thing  shall  remain  of  my  personal  estate  appropriatiad 

H  h  2  for 
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1828.  for  payment  of  my  debts  and  legacies,  or  of  the  monies 
to  arise  by  sale  of  my  house  in  Stanhope  Street^  or  of 
my  said  estate  in  possession  of  the  said  widow  Biddulph, 
after  payment  of  my  debts  and  legacies,  I  give  and 
bequeath  such  residue  and  remainder  unto  the  said 
William  Wdkeman  and  Vincent  Eyre,  their  executors  or 
administrators,  upon  trust  to  be  added^to  the  monies  to 
arise  by  sale  of  my  said  Leicestershire  estate,  and  to  be 
disposed  of  by  them,  both  principal  and  interest  monies, 
in  such  manner  as  I  have  hereinbefore  directed  concern- 
ing the  said  last^mentioned  monies/' 

Thomas  Eyre  died  in  1792,  leaving  Francis  Eyre  hb 
heir  at  law  and  sole  next  of  kin.  Lady  Mary  Eyre  died 
In  January  1804*,  and,  during  her  life,  Mary  Eyre  died 
without  issue.  James  Eyre  Axed  in  October  1816,  leaving 
one  daughter,  Caroline  Eyre,  his  only  child ;  and  Charles 
Eyre  died  without  issue  in  June  1819.  Neither  James 
nor  Charles  had  succeeded  to,  or  been  in  possession  o^ 
the  family  estate  at  Hassop. 

The  Earl  of  Newburgh,  as  heir  at  law,  and  one  of  the 
next  of  kin  of  Francis  Eyre,  who  was  the  heir  at  law 
and  sole  next  of  kin  of  the  testator  Thomas  Eyre,  filed 
the  bill,  insisting  that,  in  the  events  which  had  happened, 
a  moiety  of  the  proceeds  of  the  property,  directed  to  be 
sold,  was  not  disposed  of,  and  had,  therefore,  devolved, 
either  in  whole,  or  in  part;  upon  Francis  Eyre,  and  now 
belonged,  eitlier  in  whole  or  in  part,  to  those  who 
claimed  through  him. 

One  question  was,  whether  the  expressions  —  *'  said 
monies  to  arise  from  the  sale  of  my  said  ZjdceUerskire 
estate  "  —  were  to  be  construed,  so  as  to  extend  to  the 
whole  of  the  mixed  fund,  consisting  partly  of  the  pro- 
ceeds 
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Geeds  of  the  books  and  farming  stock,  of  which  the        1828* 
testator  had  previously  spoken.     But  on  this  point  there 
was  little  argument. 

The  principal  question  was.  Who,  in  the  events  which 
bad  happened, — James  having  died,  without  having  been 
in  possession  of  the  Hassop  estate,  and  having  left  a 
daughter,  and  Charles  having  afterwards  died  without 
issue, — was  entitled  to  that  moiety  of  the  fund,  of  which 
Charles  had  enjoyed  the  interest  during  his  life. 

Mr.  Sugdetiy  Mr.  Barber^  and  Mr.  Koe^  for  the  Plaintiff. 

The  testator  has  specified  a  variety  of  contingencies, 
on  each  of  which  he  has  itiade  a  particular  disposition 
of  the  fund ;  but  he  has  overlooked  the  contingency 
which  has  actually  happened.  Having  divided  the 
fund  into  five  shares,  he  gives  the  interest  of  two  of  those 
shares  to  James  for  life,  and  of  other  two  of  them  to 
Charles  for  life ;  the  remaining  share  is  given  to  Mary 
for  her  life,  and  afterwards  to  her  children  ;  but  if  she 
should  die  without  issue,  leaving  both  her  brothers 
alive  (which  was  the  event  that  happened),  that  share  is 
given  to  them  as  tenants  in  common  for  their  respective 
lives.  The  effect,  therefore,  of  these  bequests,  with  re- 
ference to  the  actual  circumstances,  was,  to  give  each  of 
the  brothers  a  life  interest  in  the  moiety  of  the  fund. 

Xhe  testator  next  disposed  of  Charleys  moiety,  in  case 
he  left  issue ;  and  as  he  gives,  in  that  event,  to  the  issue 
of  Charles  ^^the  principal  monies,  the  interest  whereof  is 
so  given  to  the  said  Charles  Eyre  for  his  life  as  afore- 
said," it  is  clear  that,  under  these  words,  the  children  or 
descendants  of  Charles  could  never  have  claimed  more 
than  their  father's  moiety ;  and  such  only  of  his  issue 
could  have  claimed,  as  were  living  at  his  decease.    The 

H  h  3  following 


IM  CASES  IK  CMANC&RY. 

fS^4  IcAlowhig  ^(Mrds  provide  for  anodier  events — ^  but  if  the 
Haid  Charles  Eyre  shall  die  without  such  issue  as  aifere- 
said)  living  the  said  James  Eyre^  his  elder  brother,  I  gtvfe 
unto  the  said  Jajnes  Ej/re,  all  benefit  and  advantage  of  the 
(>equest  hereby  made  unto  his  brother,  the  '^aid  Charles 
Eyret  and  if  die  said  James  Eyre  shall,  without  having 
succeeded  to  and  been  in  the  actual  possession  oi  my 
laniily  estate  CffHassap  for  the  space  of  five  years  next 
before  his  decease,  leave  any  lawful  issue,  other  than  an 
eldest  or  only  son,  it  is  my  will  that  such  issue,  ether 
than  an  eldest  or  only  son,  shall  be  entitled  to  all  the 
principal  Monies,  the  interest  whereof  the  said  James 
may  be  entitled  to  as  aforesaid."  The  gift  is  confined 
to  the  event  of  James  surviving  Charles,  and  it  is  a  gift 
only  of  that  ^*  to  which  James  might  be  entitled  as  afore- 
said "  under  the  preceding  bequests ;  James  never  conld 
become  entitled  to  Charleis  moiety,  unless  he  survived 
blm ;  that  event  did  not  happen ;  and  the  daughter  of 
JameSf  therefore,  cannot  daim  under  these  words. 

The  subsequent  pait  of  the  will  is  in  accordance  with 
this  construction.  The  event  next  contemplated  is  the 
death  of  James  under  such  circumstances,  that  there 
would  then  be  no  issue  entitled  to  his  share  under  the 
previous  words ;  and  the  disposition^  which,  in  that  case^ 
is  made  of  his  moiety,  is  to  have  effect,  only  if  Charla 
shall  be  then  living. 

The  ultimate  gift  over  to  the  survivor  of  the  tw9 
brothers  does  not  afiect  the  question ;  for  that  gift  is  to 
come  into  operation  only  ^*  if  both  James  and  Charles 
shall  die  without  leaving  any  lawful  issue  to  be  entitled 
as  aforesaid;"  and  as  James  Eyre  left  a  daughteri 
Caroline^  who  is  clearly  entitled  to  his  moiety,  the  even^ 
for  which  provision  is  here  made,  did  not  occur. 

4 
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Upon  the  whole,  therefore^  the  testator  has  not  pro-  1B28* 
vided  for  the  event  oi  James  dying  in  the  lifetime  of 
Charles^  and  leaving  issue  entitled  to  his  own  moiety ; 
and,  therefore,  the  principal  of  that  share  of  the  fund, 
the  interest  of  which  was  payable  to  Charles  during  his 
life^  is  not  disposed  of. 

We  admit  that  it  probably  was  not  the  intention  of 
Thomas  Eyre  to  die  intestate  with  respect  to  this  portion 
of  his  property ;  and  if  it  had  been  suggested  to  him 
that  James  might  die  in  the  lifetime  of  Charles^  leaving 
other  issue  than  an  eldest  son,  and  without  having  been 
in  possession  of  the  family  estate,  he  would,  in  all  likeli- 
hood, have  made  a  less  defective  testamentary  disposition. 
But  a  court  of  justice  cannot  conjecture  in  what  way  the 
defect  would  have  been  cured.  If  Charles  had  died  in  the 
lifetime  of  James  leaving  issue,  and  James  had  afterwards 
died  without  issue,  there  would  have  been  no  testamentary 
disposition  of  Jame^s  moiety ;  and,  perhaps,  it  may  be 
xxHijectured  not  unreasonably,  that,  had  the  question  been 
put  to  the  testator,  *'  to  whom,  under  these  circum- 
stances, do  you  wish  Jameses  share  to  go  "  —  he  would 
have  answered,  ^*  to  the  children  of  Charles*'  But  no 
oourt  of  justice  has  ever  gone  so  &r  in  imputing  to  a 
testator  an  intention  not  expressed  in  the  will ;  and  yet  to 
adopt  that  conjecture  as  the  rule  of  construction  would 
not  be  a  greater  departure  from  the  words  of  the  in- 
strument, than  it  will  be  to  hold,  that,  in  the  events  which 
have  happened,  the  share  of  Charles  is  to  go  to  the 
daughter  of  James. 

In  many  respects  this  will  is  probably  very  different 
from  what  the  testator  would  have  made,  if  he  had  been 
aware  of  its  true  effect.  For  instance,  the  bequests  are 
only  to  such  issue  of  James  as  should  be  living  at  his 
death,  and  to  such  issue  of  Charles  as  should  be  living 
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ISStf.  at  his  death.  Jamet  and  Charles  might  hare  had 
many  younger  sons  and  daughters,  who  married  and 
setded  in  life,  and  afterwards  died  in  the  life-time  of 
their  father ;  and  none  of  those,  who  so  died,  would 
have  taken  vested  and  transmissible  interest  in  any 
portion  of  the  fund.  Thomas  Eyre^  if  this  had  beai 
explained  to  him,  would  unquestionably  have  said  that 
his  intention  was  very  different.  But  what  Judge  would 
presume,  on  such  a  foundation,  to  hold,  that  any  Interest 
vested  in  a  child  of  Charles  or  James  during  the  father^s 
life  ?  The  construction,  which  would  give  the  share  of 
Charles  to  the  daughter  oijames^  rests  on  equally  con- 
jectural ground. 

There  are  abundance  of  authorities  to  shew,  that, 
even  in  cases  of  great  hardship,  courts  cannot  supply 
such  words  as  must  be  supplied  here,  before  the  will 
i^an  be  construed  to  amount,  in  the  events  which  have 
happened,  to  a  disposition  of  the  beneficial  interest  in 
Charleys  moiety.  Davis  v.  Norton  (a).  Doe  v.  Ship- 
pard  {b\  Doo  v.  Brabant  {c\  Humberstone  v.  Stanton  {d\ 
Avelyn  v.  Ward,  (e) 

The  executors  of  the  testator  are  mere  trustees  of  the 
personal  estate,  and  can  claim  no  beneficial  interest  in 
any  part  of  the  fund ;  and,  therefore,  the  moiety  of 
Charles  devolved  upon  Francis  Eyre^  subject  to  any 
claim  which  the  widow  of  the  testator  might  have  upon 
so  much  of  it  as  should  be  considered  to  be  clothed  with 
the  character  of  personal  estate. 

Mr.  Home  and  Mr.  Tinney  for  the  executor  of 
Francis  Eyre^  did  not  claim  any  interest. 

Mr. 

(a)  2  P.  Wmi.  390.  (rf)  1  Va.  ^  B.  384. 

(6)  Dougl.  15.  (e)  1  Ve$,  sen.  4«0. 

(c)  5  Bro,  C,  C,  393.     4   T. 
R,  704. 
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Mr.  Bickersteih,  for  the  widow  of  Francis  Eyre*  1828. 

Earl  of 
Mr.  Merivale  and  Mr.  Stephenson^  for  the  widow  of    Newbubob 


James  Eyre. 

Mr.  Swanston^  for  the  executors  of  Charles* 

We  agree  with  the  Plaintiff  in  denying,  that  the  will 
contains  any  gift,  under  which  the  daughter  oi  James  can 
take  this  moiety  of  the  fund ;  but  we  say  that  it  vested 
absolutely  in  Charles  himself.  The  last  limitation  pro- 
vides for  an  event  which  is  expressed  in  the  words,  "  If 
it  shall  happen  that  both  the  said  James  and  Charles  Eyre 
shall  die  without  leaving  any  lawful  issue  to  be  entitled  as 
aforesaid  to  the  bequest  in  question."  That  event  has 
occurred ;  for  there  is  no  issue  of  either  of  them  enti- 
tled under  the  will  to  the  whole  of  the  bequest.  In  this 
state  of  circumstances  the  direction  of  the  testator  is, 
**  that  the  whole  of  the  property,  hereby  bequeathed 
to  them  as  aforesaid,  shall  go  to  and  be  disposed  of  by 
the  survivor  of  them  to  and  in  such  manner  as  such  sur- 
vivor shall  think  fit"  These  words  may  be  read  distri- 
butively,  Gilbert  v.  Witty  {a) :  the  construction  will  then 
be,  that,  if  neither  of  the  two  brothers  leave  issue  entitled 
to  the  fund,  the  survivor  shall  take  absolutely  the  whole  or 
a  moiety  of  it,  as  the  event  may  be ;  and,  there  being  no 
issue,  who  can  claim  the  share  given  to  Charles  for  his 
life,  and  he  having  survived  his  brother,  that  share, 
upon  his  death,  vested  in  his  personal  representatives. 
By  this  construction  the  will  is  made  to  provide  for 
every  event. 

Mr.  Parry,  on  the  same  side. 

The  plan  of  the  testator  was,  that  James  and  Charles 
should  take  their  respective  shares  absolutely,  except 

only 

(a)  Cro,  Jae.  655. 
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only  in  one  or  olher  of  two  contingencies  —  namdy,  Aeir 
respective  deaths,  leaving  issue,  or  the  death  of  one  of  them 
without  issue  in  the  lifetime  of  the  other  of  them.  After 
the  clauses,  which,  in  the  events  that  have  happened,  gave 
Charles  Eyre  a  life  interest  in  the  moiety  of  the  fund, 
his  share  is  expressly  limited  to  his  issue  living  at  his 
decease;  and  if  he  dies  without  issue  in  the  lifetime  of 
James,  the  latter  is  to  have  all  benefit  and  advantage 
of  the  bequest  to  Charles;  in  other  words,  James  is  ,to 
take  Charleys  moiety  absolutely.  The  extent  of  interest, 
which  James  takes  under  these  words,  must  not  be  mea- 
sured by  the  interest  previously  given  to  Charles.  The 
moiety  was  given  to  Charles  for  his  own  life ;  but  it 
would  have  been  absurd  to  have  limited  the  fund  to 
Jam^5  during  the  life  of  a  man,  upon  whose  death  only  it 
was  that  the  limitation  could  come  into  operation;  and 
it  would  be  a  wild  construcdon  which  would  hold,  that,  as 
Charles  was  to  enjoy  the  moiety  only  for  his  life^  sp 
James  was,  in  the  specified  event,  to  take  an  analogous 
extent  of  interest  —  namely,  the  dividends  of  the  fund 
during  his  own  life.  It  is  clear  that  there  are  no  w(mk]s 
which,  in  any  event,  could  have  carried  over  the  share 
oi  James  to  the  children  of  Charles ;  and  a  construction, 
which  excludes  the  children  of  James  from  taking  the 
share  of  Charles,  seems  to  be  in  accordance  with  the 
general  tenor  of  the  will.  In  like  manner  the  testator, 
in  dbposing  of  Jameses  share  after  his  death,  provides, 
first,  for  the  event  of  his  leaving  issue,  and  secondly,  for 
the  event  of  his  dying  without  issue  in  the  lifetime  of 
Charles ;  and  he  directs,  that,  on  the  latter  contingency, 
the  benefit  of  the  bequest  shall  belong  to  Charles.  Thus 
the  testator  has  made  a  complete  disposition  of  the  share 
of  whichsoever  of  the  two  brothers  should  die  first ;  it  was 
to  go  to  his  issue,  if  he  left  any,  and  if  not,  to  the  survivor. 
He  has  also  made  a  contingent  disposition  of  the  share 

of 
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of  the  survivor;  for,  in  the  event  of  the  sunrivor  leaving  1838« 
issue,  they  were  to  take  it.  The  only  condngency, 
which  remained  to  be  provided  for,  was,  to  dispose  of 
the  share  of  the  survivor,  if  he  should  die  without  leav- 
ing issue;  and  this  the  testator  has  done  in  the  last 
clause.  When  he  there  directs  that  the  **  whole  of  the 
property  bequeathed  to  them  as  aforesaid"  should  go  to 
the  survivor,  he  must  not  be  considered  as  disposing  of 
that  portion  of  the  whole,  which,  in  the  anticipated  state 
of  circumstances,  he  had  previously  given  to  the  survivor^ 
namely,  the  share  of  the  one  who  died  first;  he  must  be 
regarded  as  dealing  only  with  that  portion  of  the  fund^ 
to  which,  if  the  survivor  of  the  two  brothers  died 
without  issue,  no  course  of  devolution  had  been  pre- 
scribed ;  and  the  effect  of  the  words  is,  to  give  to  such 
survivor  absolutely  that  share  in  which,  under  the  pre- 
ceding limitation,  he  had  only  a  life-interest.  The 
testator  did  not  intend  to  say,  that  the  surviving  brother 
should  not  become  entitled  to  his  own  share  absolutely^ 
unless  the  deceased  brother's  share  was  previously  in 
him.  The  words  must  be  interpreted  reddendo  singula 
singulis*  Davenport  v.  Oldis  (a),  Watson  v.  Foxon  (6), 
Johnson  v.  Smart  (c),   Aylor  v.  Chep  {d\    WyndkanCs 


If  Charleys  representatives  are  not  entitled  to  hia 
moiety  of  the  fund,  the  Court  must  hold,  that,  in  the  events 
wluch  have  happened,  there  is  an  intestacy  as  to  that 
share.  Dem  v.  Bagskaw  (g),  Holmes  v«  Cradock  (A),  Par^ 
sons  V.  Parsons.  ( i ) 


Mr. 


(a)  1  Atk.  579.  (*)  S  Rep.  78  b. 

{6)  S  East,  86.  (g)  ^  ^*  ^'  ^13* 

(c)  it  RoU.  Abr.AiB.  [h)  5  Vet. 5S0. 

\d)  Cited  in  l  Sawd,  184.  (t)  5  Va.  578. 
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1S28.  Mn  PepySf  Mr.  Preston^  Mr.  Hodgson^  and  Mr.  Pern* 

herton^  for  Caroline  Eyre. 

In  the  events  which  have  happened,  the  testator  has 
expressly  given  to  the  issue  of  James  ^*  all  the  moniesi 
the  interest  of  which  James  may  be  entitled  to  as  afore- 
said." Among  the  monies,  to  which  he  might  be  entitled 
under  the  prior  bequests,  was  the  share  of  Charles  s  and, 
though  James  was  not  to  take  that  share  for  his  life,  un- 
less he  survived  CharleSj  the  same  contingency  does  not 
extend  to  the  gift  to  his  children.  It  was  immaterial  to 
the  intention  which  the  testator  bad  in  favour  of  the 
children,  whether  the  parent  was  alive  at  the  time 
when  Charles  died  without  issue:  the  survivorship  of 
the  parent  was  of  importance,  only  with  a  view  to  the 
enjoyment  of  the  limited  interest  which  was  destined  for 
him.  If  the  express  words  of  gift  to  the  issue  of  Jama 
are  considered  as  at  aU  limited  by  the  contingency  pre- 
viously mentioned  of  ^^  Charles  dying  without  such  issue 
as  aforesaid,  living  James  Eyre,**  the  right  of  Caroline 
Eyre  to  her  father's  moiety  of  the  fund  might  be  ques- 
tioned with  as  much  reason  as  her  right  to  her  uncle's 
share.  There  could  be  no  intention  of  excluding  the 
child,  merely  because  the  father  died  before  the  time 
when  he  might  have  come  into  possession. 

Even  if  there  were  not  an  express  gift  to  the  issue  of 
Jawjes  other  than  an  eldest  son,  the  ultimate  bequest 
would  aSbrd  a  suflScient  ground  for  giving  the  fund  to 
such  issue  by  implication.  The  object  of  that  clause  is 
to  dispose  of  the  whole  fund  in  one  mass ;  it  disposes 
of  it  only  in  the  event  of  both  brothers  dying  "  without 
leaving  issue  to  be  entitled  as  aforesaid  ;'^  and,  tberefore^ 
to  give  effect  to  the  intention  of  the  testator,  a  bequest 
to  the  issue  of  James  and  Charles  might  be  implied. 

In 
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In  sapport  of  the  argument  for  the  claim  of  Caroline  1828. 
JEt/ref  the  following  authorities  were  cited:  —  Horion 
▼.  Whittaker  (a),  Harman  v.  Dickenson  (6),  Napper  v. 
Sanders  (c),  LethieuUier  v.  Tracy  {d)^  Goodright  v.  Hos^ 
kins{e\  Doe  ¥•  JFros^  (g),  Mackell  v.  Winter  (A),  Pearsall 
¥•  Simpson  (i),  Murray  v.  Jbnes  (i),  Massey  v.  Hudson.  {I) 


The  Master  gf  M^  Rolls.  jlfoy  so. 

The  testator,  in  that  part  of  his  will,  upon  which  the 
question  in  this  cause  arises,  devises  his  mansion-house 
called  Easlwell  in  the  county  of  Ijcicester,  together  with 
all  other  his  estates  in  the  county  of  Leicester  to  certain 
trustees,  upon  trust  to  sell  the  same,  and  also  all  his 
books  and  live  and  dead  farming  stock  there,  either 
together  or  in  parcels,  and  to  apply  the  money  arising 
therefrom  in  manner  after-mentioned.  When  he  subse- 
quently speaks  of  the  application  of  these  monies,  he 
uses  the  expression,  ^^  the  monies  arising  from  the  sale 
of  my  Leicestershire  estates :"  and  a  question  has  been 
made,  whether  in  this  description  he  means  to  include 
the  monies  arising  from  the  sale  of  the  books  and  farm- 
ing stock.  The  mansion-house,  lands,  books,  and  farm- 
ing stock  were  to  be  sold  together  or  in  parcels,  at  the 
option  of  the  trustees,  and  the  monies  arising  therefrom 
were  to  form  a  common  fund  ;  and  it  is  plain  that  he  meant 
to  describe  that  common  fund  by  the  description  of  ^<  the 
monies  arising  from  the  sale  of  his  Leicestershire  estates." 

These  monies,  subject  to  the  payment  of  debts  and 
legacies,  in  aid  of  other  property  directed  to  be  first 

applied 

(fl)  1  T.  R.  346.  (g)  \B,^  C.  658. 

{b)  1  Bro.  a  0.91.  (A)  5  Fes.  236.  536. 

(c)  HiUton,  1 19.  (i)  IS  Fes.  29. 

\d)  3  Aik.  784.  {k)  2  K.  4-  ^.513. 

\e)  9  £iw^506.  (/)  2  Mer,  150. 
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applied  fat  dioie  pnrposa^  are  given  to  his  wife  kdy 
Mary  Eyre  for  her  life,  and  after  her  death,  to  his  thiw 
cousins  CharleSf  James^  and  Mary  Eyre^  finr  th^  respeo* 
tire  lives  in  the  feUowing  proportioRS,  vis.  one  fifths  to* 
Mary  Eyre^  and  two  fifths  each»  to  Charles  and  Jamm. 
1!  Mary  Eyre  should  die  without  leaving  issuer  whichr 
event  did  happen,  her  fifth  is  to  be  divided  betwe^i 
Charles  and  James  for  their  lives :  and  it  is  admitted 
that  the  two  fifths,  which  were  given  to  James^  and  the 
half  of  one  fifth,  which  he  took  for  life  upon  the  de«lh 
of  Maryy  now  belong  to  hb  only  child,  the  defendanti 
Caroline  Eyre. 

JameSj  having  survived  Maty,  died  in  the  lifetime  of 
Charles  s  and  Charles  afterwards  died  without  leaving 
issue :  and  the  first  question  in  the  cause^  is,  whether,  ia 
these  events,  Charle^^  original  two  fifths,  and  the  half  of 
Murjf%  one  fifth,  making  a  moiety  of  the  whole  fundf 
jbdong  to  the  daughter  oijames^  or  are  undisposed  of  by 
the  wilL 

After  directing  that  Man/s  one  fifth  shall  be  ecjually 
divided  between  James  and  Charles  for  their  respective 
lives,  if  they  shall  be  living  at  her  decease,  or  if  only  one 
of  them  shall  be  living,  then  to  the  survivor  for  his  life^ 
the  testator  proceeds  thus,  <^  And  if  my  cousin,  the  said 
Charles  Eyre^  shall  leave  any  lawful  issue  living  at  his 
decease,  it  is  also  my  intention  that  such  issue  shall  be  en^ 
titled  to  the  principal  monies,  the  interest  whereof  is  to 
be  given  to  the  said  Charles  Eyre  for  his  life,  share  abd 
share  alike ;  but  if  the  said  Charles  Eyre  shall  di^*  witl^ 

out 

*  The  words  of  the  will,  as  James  Eyre  shall,  without  hav- 

stated  in  the  briefs,  to  which  the  ing  succeeded,  &c^   leave  any 

reporter  has  had  an  opportunity  lawful  issue,  &c.'* 
of  referring,  are^  ^  If  the  said 
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out  kaving  rach  issue  as  aforesaid,  ImDg  the  said'  Jamn 
J^re^  I  give  to  the  said  Jamez  Eyre  all  benefit  and 
advantage  of  the  bequest  hereby  made  to  his  brother, 
the  said  Charles  Eyre;  and  if  the  said  Jewtes  Eyre  shall 
die  without  having  succeeded  to  and  been  in  the  actual 
possession  of  my  femily  estate  at  Hassop,  for  the  space  of 
five  years  next  before  his  death,  and  shall  leave  any 
lawful  issue,  other  than  an  eldest  or  only  son  living  at 
his  decease,  it  is  my  will  that  such  issue,  oth^  than  ia 
ddest  or  only  son,  shall  be  entitled  to  all  the  principal 
monies,  the  interest  whereof  the  said  James  may  be  en* 
titled  to  as  aforesaid^  if  more  than  one,  equally,  share  and 
share  alike.''  Then  follows  a  gift  over  to  Charles  of  all 
the  benefits  intended  for  James,  in  case  James  should  die 
m  the  life  time  of  Charles,  either  leaving  no  issue,  or  no 
issue  other  than  an  eldest  or  only  son,  or  having  been  in 
possession  of  the  Hassop  estate  for  five  years :  and  this 
is  immediately  succeeded  by  the  ultimate  disposition,  to 
which  I  shall  presently  more  particularly  refer. 

The  question  then  is.  What,  in  the  events  which  have 
happened^  did  the  testator  intend  should  go  to  an  only 
daughter  of  James?  Having  given  the  share  of  Mary^ 
dying  without  leaving  issue,  between  James  and  Charles 
for  life,  if  they  were  both  then  living,  or  to  the  survivor, 
if  only  one  were  living,  he  goes  on  to  say,  that,  if  Charles 
should  die  without  leaving  issue,  living  James,  then 
James  should  take  all  benefit  intended  for  Charles;  that  is, 
James  should  take  the  original  share  of  Charles,  and  the 
derivative  share  which  Charles  would  take  from  Mary, 
upon  her  death  without  leaving  issue;  and  it  is  plain 
from  the  whole  context  of  the  will,  that  James  was  to 
take  this  for  life  only.  The  next  gift  is  to  the  issue  of 
James,  other  than  an  eldest  or  only  son,  in  case  James 
was  not  five  years  in  possession  of  the  Hassop  estate ; 
and  it  is  a  gift  *'  of  all  the  principal  monies,  the  in- 
terest 
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18M.        terest  whereof  James  may  be  entitled  to  as 
*      -   -  ^      What  were  the  principal  monies,  to  which  James  might 
Newbuaok     he  entitled   in  the  events  aforesaid?     First,   he  was 
^'  certainly  entitled  to  his  original  two  fifths;  then,  to  the 

half  or  whole  (as  the  case  might  be)  of  Marjfs  fifth,  if 
she  died  without  leaving  issue;  and  next  to  the  in- 
terest of  Charleys  two  fifths,  if  he  died  without  leaving 
issue,  and  James  should  survive  him.  In  other  words, 
James  might,  in  certain  events,  be  entitled  to  the  interest 
of  the  whole  property.  Now  James  was  not  in  possessioo 
of  the  Hassop  estate  for  five  years,  and  he  has  left  other 
issue  than  an  eldest  or  only  son ;  and  such  issue  are  to 
take,  not  what  he  was  entitled  to  under  the  will,  but  what 
he  might  become  entitled  to  under  the  will,  which,  in  the 
events  that  have  happened,  is  the  whole  property. 

This,  which  appears  to  me  to  be  the  plain  efi*ect  of 
the  language  used,  is  consistent  with  the  general  in- 
tention of  the  testator,  to  be  inferred  from  his  ultimate 
disposition  which  is  in  these  words :  ^^  If  it  shall  happen, 
that  both  the  said  James  and  Charles  Eyre  shaU  die 
without  leaving  any  lawful  issue  to  be  entitled  as  afore- 
said to  the  bequest  in  question,  it  is  my  will  that  the 
whole  of  the  property,  hereby  bequeathed  to  them  as 
aforesaid,  shall  go  to  and  be  disposed  of  by  the  sur- 
vivor of  them  in  such  manner  as  he  shall  think  fit."  I( 
in  this  ultimate  limitation,  the  words  ^^  entitled  as 
aforesaid"  were  not  found,  and  it  had  been  expressed 
simply,  **  in  case  James  and  Charles  should  both  die  with- 
out leaving  issue,"  then  it  must  have  been  admitted  that 
the  general  intent  of  the  testator  was,  that  the  property 
in  question  should  be  at  the  disposition  of  the  survivor, 
only  in  case  neither  James  nor  Charles  left  issue.  It 
does  not  appear  to  me  that  the  introduction  of  the  words 
<'  entitled  as  aforesaid"  makes  any  material  difference 
These  words  are  to  be  applied  to  the  events,  on  which 

the 
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the  title  of  Jame^s  issue  were  to  depend.     The  issue  of       1M8.' 
James  were  not  to  take,  in  case  James  had  been  in  pos- 
session of  the  Hassop  estate  for  five  years,  or  in  case  he  ' 
bad  no  other  child  than  an  only  son ;  and  this  ultimate 
limitation  is  to  be  read  as  if  it  were  thus  expressed  —  *^  In 
case  Charles  shall  die  without  leaving  any  lawful  issue, . 
and  in  case  James  shall  die  without  leaving  any  lawful 
isnie  other  than  an  eldest  or  only  son,  or  having  been/ 
in  possession  of  the  Hassop  estate  for  five  years,'  the* 
property  is  to  be  at  the  disposition  of  the  survivor.''  The; 
plain  inference,  therefore,  is  that  the  testator  considered 
that  the  prior  gifts  would  exhaust  the  whole  property, 
unless  Charles  should  die  without  leaving  issue,  and 
unless  James  should  die  without  leaving  other  issue  than 
an  eldest  or  only  son,  or  should  be  in  possession  of  the 
Hassop  estate  for  five  years. 

The  argument  opposed  to  this  construction  is,  that  the 
gifl  to  Jameses  issue  after  his  death  is  to  depend,  like  the 
gift  over  of  Charleses  share  to  James  himself,  upon,  the 
event  of  James  surviving  Charles.  The  gift  over  to  James 
himself  of  Charles's  share,  being  for  the  life  of  James  only  j 
necessarily  depended  upon  his  surviving  Charles;  but 
what  reason* can  be  given,  why  the  testator  should  intend 
that  Jame^s  children  should  be  wholly  unprovided  for, 
unless  James  should  happen  to  survive  Charles  ?  Such  is 
not  the  necessary  effect  of  the  language  used  by  the  tes- 
tator, and  it  is  plainly  against  die  genera^  intention,  and 
is  wholly  irrational. 

But  that  is  not  alL  There  is  in  this  will  no  other  gift 
to  James's  children,  than  that  which  I  have  read,  and  upon 
which  the  question  in  the  cause  depends.  If  the  con- 
dition of  James  surviving  Charles  be  a  condition  precedent 
to  this  gift,  I  am  perfectly  at  a  loss  to  know  what  title 
the  daughter  of  James  could  have  to  Jame^s  original  two 

Vol.  IV.  I  i  fifths 
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1838*  fifths  of  the  property,  and  to  the  half  of  Maryt  one 
fifth ;  yet  this  bill  is  framed  upon  an  admission  of  the 
daughter's  title  to  that  extent. 

It  must  be  admitted,  that,  in  some  ev^its  which  might 
hare  happened^  the  testator  has  not  accurately  expressed 
what  iliust  be  presumed  to  have  been  his  intention :  but 
with  respect  to  the  gift  to  Jamei%  issuer  in  the  events 
which  have  happened,  I  am  of  opinion,  that  the  expre»* 
stoDB  used  fully  work  out  his  general  intention. 

I  therefore  declare,  that  the  defendant  Caroline  Egn^ 
is  entitled  to  the  whole  of  the  residuary  property  arisbg 
firom  the  sale  of  the  Leicestershire  estates,  including 
therein  the  produce  of  the  books  and  farming  stock: 
and  this  declaration  makes  it  unnecessary  to  con»der 
the  other  questions  which  have  been  argued  in  this 
cause,  the  effect  of  which  was  only  to  determine  who 
would  have  been  entitled,  in  case  the  defendant  Caroline 
Eyre  was  not  entitled. 
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1828. 


ANONYMOUS.  ^^ 

May  21. 

^^N  a  petition  to  confirm  the  Master's  report,  ap-  ThehutlMuui's 

^  proving  of  a  settlement  on  a  female  ward,  who  ^^f;^ 

had  married  without  the  sanction  of  the  Court,  Mr.  making  a  itet- 

JLovat  asked,  that  the  costs  of  the  husband  might  be  fortune  of  a 

paid  out  of  the  fund,  as  well  as  those  pf  the  other  ward,  whom 

.  ,  ,  he  had  mar* 

parties.     The  husband  had  no  property,  but  there  were  ned  without 

not  any  circumstances  of  aggravated  misconduct  on  his  ^®  Co!^ 
part ;  and  it  was  stated,  that  he  had  married  the  lady,  were  allowed 
without  being  aware  that  she  was  a  ward  of  the  Court.     ^^  fbnd  "he 

having  no  pro- 
Mr.  Whitmarsh^  for  the  trustees,  contrd.  ownfand  there 

being  no  cii^ 
cumstances  of 
The  Master  of  the  Rolls  was  at  first  not  inclined  to  aggravation  in 

allow  the  husband  his  costs ;  but,  a  case  having  been  ^"  conduct 
mentioned  in  which   Lord  Eldon  had  made  a  similar 
order,  he  at  length  directed  that  the  husband's  costs 
should  be  paid  out  of  the  fund. 


li  2 
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1828. 


Jan,  23. 

Where  the 
decree,  among 
other  things, 
refers  it  to  the 
Master  to 
appoint  a  new 
trustee,  the 
certificate  of 
the  appoint- 
ment of  such 
new  trustee  is 
to  be  con- 
sidered as  a 
separate 
report. 


HARRIS  V.  KEMBLE. 

Tl  Y  the  decree  of  the  Vice- Chancellor,  made  at  the 
hearing  of  the  cause,  an  agreement  for  a  lease  of 
Covent  Garden  Theatre  was  ordered  to  be  specifically 
performed ;  and  it  was  referred  to  the  Master  to  settle 
and  approve  of  a  lease  or  leases,  which  were  to  be  exe« 
cuted  by  all  necessary  parties,  and  to  appoint  a  new 
trustee  in  the  place  of  Harrison^  who  had  been  named 
trustee  in  the  agreement.  Some  inquiries  were  also 
directed ;  but  there  was  no  clause  giving  the  Master 
liberty  to  make  a  separate  report. 

Mr.  Bawland  Stephenson  was  proposed  by  the  Plaintiff 
as  trustee.  The  Defendants  objected  to. him;  but  the 
Master  disallowed  the  objections,  and,  on  the  21st  of 
August  1827,  signed  a  certificate  or  report,  stating,  that 
he  had  approved  of  Rowland  Stephenson  to  be  trustee  in 
the  room  of  Harrison, 


The  Defendants  moved  that  this  report  might  be 
taken  off  the  file.  The  ground  on  which  it  was  at- 
tacked was,  that  it  was  in  fact  a  separate  report,  which  a 
Master  could  not  make,  unless  an  express  power  to  that 
effect  were  given  to  him,  and  that  the  decree  in  this  cause 
did  not  authorize  the  Master  to  make  separate  reports. 

It  was  stated,  that,  in  the  offices  of  seven  of  the  Mas-' 
ters,  it  was  the  practice  to  make  and  file  such  reports  or 
certificates,  without  any  special  direction  from  the  Court; 
that,  in  the  other  three  offices,  the  practice  was  the  other 
way ;  that  three  of  the  registrars  were  of  opinion  that  it 
was  irregular  to  make  and  file  such  reports,  unless  the 
decree  authorized  the  Master  to  make  a  separate  report  ;^ 

and 
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and  that  the  fourth  registrar  had  not  given  any  opinion        1828. 
on  the  point.  *^  „  -         " 

Harris 

The  Vice-Chancellor  ordered  the  certificate  to  be      J^«""- 
taken  off  the  file.  I'JJ;^^ 

The  Plaintiff  now  moved  before  the  Lord  Chancellor^ 
to  discharge  the  order  of  the  Vice-Chancellor,  and  that 
the  Master  might  be  at  liberty  to  make  separate  reports 
of  any  of  the  matters  referred  to  him  by  the  decree. 

Mr.  Sugden  and  Mr.  James^  in  support  of  the  motion. 

Where  it  is  referred  to  a  Master  to  approve  of  a 
proper  person  to  fill  some  office  or  undertake  some  duty, 
as,  for  instance,  to  be  guardian  of  an  infant,  the  judg^ 
ment  of  the  Master  is  not  operative  by  itself:  he  must 
make  his  report,  and  the  report  must  be  confirmed  by 
the  Court.  But  where  the  reference  to  him  is  to  settle 
deeds  or  to  appoint  a  trustee,  a  receiver,  &c.,  his  judg- 
ment does  not  require  confirmation  by  the  Court:  he 
certifies  that  he  has  settled  the  deeds  or  made  the  ap- 
pointments ;  to  such  a  certificate  exceptions  cannot  be 
taken;  and  the  parties  can  quarrel  with  it  only  by 
presenting  a  petition.  Granting  a  certificate  of  the 
appointment  of  a  new  trustee  is  not  making  a  separate 
report :  it  is  merely  a  formal  mode  of  announcing  to  the 
parties  what  the  Master  has  done,  and  of  giving  them  an 
opportunity,  if  the  Master  has  done  wrong,  to  apply  by 
petition  that  his  order  may  be  corrected.  A  Master 
cannot  make  a  separate  report,  without  liberty  expressly 
given  him  by  the  Court,  because  the  expense  of  the  suit 
18  thereby  increased ;  and  the  directions,  relative  to  the 
matters  contained  in  that  separate  report,  would  have  to 
be  obtained  upon  petition,  though  otherwise  they  would 
have  formed  part  of  the  decree  on  further  directions.  But 
when  the  decree  in  this  cause  is  executed,  the  suit  is  at 

lis  ait 
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182d.  «n  end;  no  further  directions  are  reseired  or  can  be 
given ;  and  the  certificate  is  merely  the  formal  comply 
tion  of  one  part  of  the  decree. 

It  is  absolutely  necessary  that  a  trustee  should  be  iqp- 
pointed,  before  the  rest  of  the  decree  can  be  prosecuted. 
Two  leases  are  to  be  settled  by  the  Master,  which  all 
necessary  parties  are  to  execute ;  and  in  one  of  thete 
leases  the  new  trustee  must  be  lessee ;  in  the  other,  he 
must  be  lessor.  As  soon  as  the  leases  are  settled,  the 
Plainti£P,  by  taking  out  the  proper  warrants,  may 
compel  the  Defendants  to  execute  them,  though  the 
Master  should  not  have  made  his  general  report  Bat 
it  will  be  nugatory  to  have  the  leases  executed,  till  the 
Master  has  by  his  certificate  or  report  formally  inti- 
mated his  appointment  of  a  new  trustee ;  for  till  such 
formal  intimation  of  the  appointment  is  ^ven^  it  is  b«C 
requisite  for  a  dissatisfied  party  to  petition  the  Court  to 
rqect  the  selection  made  by  the  Master.  If,  therefore^ 
the  appointment  of  a  new  trustee  is  not  to  be  the  subject 
of  a  separate  certificate,  but  must  be  introduced  into  the 
general  report,  the  efiectual  prosecution  of  the  decree 
may  be  delayed  indefinitely. 

The  utmost  that  can  be  said  by  the  Defendants  is, 
that  the  certificate  is  nugatory.  But  it  does  no  injury 
to  any  person :  why,  then,  should  it  be  taken  off  the 
file  ?  In  Fox  v.  Mackreth  (a),  the  Master  granted  a  do- 
cument, which  was  called  a  certificate,  but  was,  in  truth, 
a  statement  of  what  he  considered  to  be  the  i^esult  of 
certain  accounts  which  he  had  been  directed  to  take^ 
and  which  would  necessarily  form  part  of  his  general 
report.  The  granting  of  such  a  certificate  was  altc^ether 
irregular;  yet  the  Lord  Chancellor  refused  to  order  it  to 
be  taken  off  the  file. 

Mr. 

{a)  1  FtM.  jun.  69. 
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Mr.  Twiss  and  Mr.  L.  Lcnondes^  contreL  16S8* 

What  has  b^n  called  a  certificate  is,  in  form  and 
substance,  a  report.  In  Fox  v.  Mackreth  (a),  the  Lord 
Chancellor  said,  <^  I  never  heard  of  such  a  thing  as  a 
certificate  by  a  Master,  though  the  Accountant-Greneral 
gives  one.  I  must  have  the  report,  in  order  to  take 
nodce  of  any  thing  in  the  Master^s  office.'' 


Leave  was  given  to  the  Master  to  make  separate  re* 
ports  as  to  any  of  the  matters  referred  to  him. 

(a)  1  Vei.  jun.  70. 


The  LoBD  Chancellob. 

According  to  the  general  rule*,  the  Master  baa  no  Fek^iu 
power  to  make  a  separate  report  of  any  matters  referred 
to  him  by  the  decree,  unless  liberty  be  given  to  him  by 
(he  order  of  the  Court  I  am  of  opinion,  that  the 
document  which  has  been  called  a  certificate  is  to  be 
t»nsidered  as  a  separate  report ;  and  the  consequence  la, 
it  cannot  be  sustained,  since  the  decree  did  not  authorize 
the  Master  to  make  separate  reports. 

I^  by  the  practice  of  the  offices,  the  certificate  of  the 
ippointment  of  a  trustee  had  been  considered  as  an  exr 
caption  from  the  rule,  I  should  have  felt  myself  bound 
by  that  practice*  But  though  in  a  majority  of  the 
Masters'  offices  the  opinion  is  entertained,  that  a  certifi- 
cate, like  that  which  is  now  in  question,  is  not  a  separate 
report,  yet  there  are  some  of  the  offices  in  which  a  con- 
trary way  of  thinking  prevails ;  and  the  registrars  con- 
sider such  a  certificate  to  be  a  separate  report  Under 
these  circumstances,  the  general  principle  must  be 
followed. 


*  This  was  before  the  new  orders.    See  order  70i 

li  4 


478  CASES  IN  CHANCERY. 

1828. 


Jim.  25, 96.  MESSENGER  v.  ANDREWS. 

A  testator         fTIHE  testator,  by  his  will,  gave  his  son  Richard  Mn- 

Euest  toil.,  senger  a  legacy  of  100/.,  and  devised  to  him  a  real 

directs,  estate  at  Croydon :  to  his  daughter  he  gave  a  freehold- 
sideration  of  house,  all  the  furniture,  plate,  linen,  &&,  in  a  public- 
■h^ll*^*"^^'  ^^^^  called  The  Gutiy  which  he  occupied,  and  a  legacy 
debu,  and  of  700/.  with  interest,  from  the  day  of  his  death ;  and  he 
r^cktanr  l"  8*^*  ^  ^^  *°"  James  Messenger^  a  farm  at  WoodMe^ 
gatee,  and  ex-  with  the  stock  and  utensils  upon  it,  subject  to  certain 
payment  of      contingent  interests  in  remainder,  limited  to  the  wife  and 

the  debts  is  a    children  of  James.     The  will  then  proceeded  in  the  fol- 
condiUon  an- 
nexed to  the     lowing  words : — ^^  I  also  will  and  bequeath  unto  my  son 

specific  be-  James  Messengerf  my  lease  and  good  will  of  the  puUio- 
A,  accept  the  house  called  The  Gun^  in  Church  Street^  Croydon^  with 
bound  to  oav  ^  ^®  stock  of  beer,  and  wine  and  spirituous  liquors  on 
the  debts,  the  said  premises  at  the  time  of  my  decease,  and  my 
should  far  ^^^  '^'  thdiXj  in  consideration  of  the  above  bequest  to  my 
exceed  the  son  James  Messenger^  he  shall  pay  to  my  daughter  Ma- 
property  be-  ^'^^  her  legacy  or  sum  of  700/.,  and  all  my  debts  which 
queathed  to      j  ^ay  owe  at  the  time  of  my  decease,  and  that  be  also 

pay  unto  my  son  Richard  Messenger^  the  legacy  I  have 
bequeathed  to  him  of  100/.,  and,  after  collecting  all  my 
debts  which  are  dne  to  me  of  every  kind  whatsoever, 
and  paying  the  legacies  above-named,  and  the  sum  of 
60/.  to  William  Waters^  in  such  proportions  as  he  shall 
think  fit,  at,  or  before  he  arrives  at  twenty-one  years  of 
age,  I  constitute  and  appoint  him  my  son,  James  Mes^ 
senger^  residuary  legatee  of  all  my  personal  property 
whatsoever,  and  I  do  hereby  also  appoint  him,  my  said 
son  James  Messenger^  my  whole  and  sole  executor." 

The 
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The  testator  died  in  December  1818 :  be  was  a  trader 
at  the  time  of  his  death. 

James  Messenger  proved  the  will ;  collected  the  testa- 
tor's personal  estate ;  entered  into  possession  of  The  Gun 
public-house,  and  the  stock  of  wine,  beer,  and  spirit- 
uous liquors ;  and  carried  on  the  business  in  it.  Some 
time  afterwards  he  surrendered  the  existing  lease,  of 
which  about  ten  years  were  unexpired,  and  obtained  a 
new  lease,  under  which  he  still  occupied  tlie  premises 
and  carried  on  the  trade. 
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Amdrswb. 


In  1823,  James  Messenger  filed  a  bill,  alleging  that 
the  debts  of  the  testator  considerably  exceeded  the  value 
of  all  the  personal  assets ;  that  he  had  applied  in  pay- 
ment of  the  debts,  not  only  all  the  personal  estate  of 
which  he  had  possessed  himself,  but  monies  of  his  own, 
far  exceeding  the  value  of  the  lease  and  good-will  of 
TChe  Gun  public-house,  and  what  he  was  bound  to  con- 
tribute in  respect  of  the  freehold  estate  devised  to  him ; 
and  that  he  had  entered  upon  and  retained  the  public^ 
house,  not  by  virtue  of  the  bequest,  but  in  part  satis- 
faction of  the  monies  so  advanced  by  him.  The  prayer 
was,  that  the  sum,  by  which  the  personal  estate  was 
insufficient  for  the  payment  of  this  testator's  debts,  might 
be  raised  rateably  out  of  the  different  freeholds  devised 
by  his  will. 

The  defendants,  by  their  answers,  insisted,  that  the 
bequest  of  The  Gun  public-house  and  the  stock  in  it,  was 
subject  to  the  condition  that  James  Messenger  was  to 
satisfy  the  debts  and  legacies ;  that  he  had  accepted  the 
bequest :  and  that  he  had  thereby  taken  upon  himself 
the  payment  of  the  testator's  debts  and  legacies. 

On  the  30th  ofjune  1825,  the  cause  was  heard  before 
the  Vice  Chancellor;  when  His  Honor  declared,  that  the 

Plaintitf, 
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1828.       Plaintid^  acoei>tiiig  the  bequest  of  the  lease  and  goodwill 
^ '   '  '"^  ^     the  public-house  called  The  Gun^  in  Church  Street^  Crcy* 
r.  douj  with  the  stock  of  beer,  wines,  and  spirituous  liquors^ 

Akdesws.  ^^  ^^  premises  at  the  time  of  the  testator's  death, 
was  bound  to  pay  the  debts  which  the  testator  owed 
at  his  death ;  and  it  was  ordered  that  it  should  be  re* 
ferred  to  the  Master  in  rotation,  to  inquire  and  state 
to  the  Court,  whether  the  Plaintiff  did  accept  the  be- 
quest; and  the  Master  was  to  be  at  liberty  to  state  special 
circumstances* 

The  Plaintiff  appealed. 

The  principal  question  was,  whether  the  words  of  die 
will  merely  created  a  trust,  charging  the  debts  of  the 
testator  on  the  specific  bequest  to  James  Messenger^  and 
making  it  incumbent  on  him  to  satisfy  the  debts,  so  fiur 
«s  the  specific  bequest  would  extend  ;  or,  whether  they 
imposed  a  condition  which  rendered  it  obligatory  on  the 
legatee,  if  he  accepted  the  bequest,  to  satisfy  the  debto, 
however  much  they  might  exceed  in  value  the  worth  of 
the  subject  of  the  gift. 

The  JUomey-General  (Sir  Charles  WethereU)  and  Mr. 
Jacobs  for  the  Appellant. 

When  the  testator  gives  the  public  house  and  his  stock 
in  trade  to  his  son  Jamesy  and  directs,  that,  in  consider- 
ation of  the  bequest,  he  is  to  pay  the  testator's  debts, 
his  meaning  must  have  been  to  confer  a  benefit,  and 
not  merely  to  impose  a  burthen  upon  the  legatee.  But, 
if  the  legatee  is  to  be  answerable  for  the  debts,  beyond 
the  amount  of  the  value  of  the  gift,  ruin  may  be  entailed 
upon  him  under  the  semblance  of  bounty.  It  is  unrea- 
sonable to  impute  to  the  testator  an  intention  that  James 
should  pay  the  debts  with  his  own  money;  the  sole 
purpose  was,  to  make  the  debts  a  primary  chai^ne  on  the 
personal  property  specifically  bequeathed  to  him. 

In 
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In  fiict,  the  debts  of  the  testator  amounted  to  about 
9,500/.,  and  the  whole  of  the  personal  property  did  not 
exceed  500/.  in  value ;  it  is  absurd  to  suppose  that  any 
nan  would,  in  consideration  of  a  part  of  500/.,  make 
himself  liable  for  2,500/.,  or  that  any  father  would  wisli 
to  place  a  son  in  such  a  situation* 


1828. 


MssraiioBa 

V. 

Amdbswb. 


Even  if  the  words  be  supposed  to  create  a  condition, 
the  condition  is  senseless  and  void,  or,  at  least,  in- 
operative :  for  he,  on  whom  the  condition  is  imposed,  is 
the  person  who  is  to  have  the  benefit  of  the  breach  of  it* 
Smiih  V.  AUerley.  (a)  In  an  jinonytnous  case(£),  land  was 
devised  to  the  heir-at-law,  paying  a  sum  of  money  to 
B. :  and  it  was  held,  ^^  that  paying  did  not  make  a  con- 
dition, because  no  one  could  enter  for  the  condition 
broken,  but  the  devisee  himself;  but  this  would  be  a 
trust  upon  the  land  for  raising  the  money.''  If  James 
Messenger  did  not  comply  with  the  condition,  the  specific 
bequest  would  fall  into  the  residue;  and  being  residuary 
legatee  and  executor,  he  would  be  entitled,  in  that  cha- 
racter, to  deal  with  the  public-house  and  stock  as  his 
own,  subject  only  to  the  burden  of  debts.  Of  course, 
therefore,  he  would  take  the  property  in  the  more  ad- 
vantageous character  of  executor  and  residuary  legatee, 
instead  of  exposing  himself  to  the  indefinite  liability  an- 
nexed to  the  specific  bequest. 

Mr.  Sugden  and  Mr.  Chingy  for  the  Defendants. 

The  principle  of  the  decision  of  the  Vice  Chancellor 
was,  that  the  lease  of  the  public  house,  including  the 
good  will  and  the  stock  in  trade,  was  given  to  Jamesj 
in  consideration  of  his  paying  the  debts  of  the  testator, 
and  that,  \i  James  accepted  the  bequest,  he  became  bound 
to  pay  the  debts.  The  question  is  simply  a  case  of  con- 
struction; 


(a)  Fr€€W^  ]  J6. 


(h)  2  Freem,  978. 
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strUction;  and  has  no  connection  with  the  technical  doc- 
trine  of  conditions  as  annexed  to  interests  in  land.  Jama 
had,  daring  four  years,  assisted  the  testator  in  his  busi- 
ness ;  he  knew  what  his  debts  were ;  he  knew  the  value 
of  the  trade:  and  having  taken  the  business,  and  re- 
newed the  lease  in  his  own  name,  he  must  be  considered 
as  having  undertaken  the  concomitant  liability.  If  he 
did  not  mean  to  enter  into  possession  as  legatee,  but 
merely  as  executor,  he  ought  at  the  time  to  have  mani- 
fested that  purpose  by  a  suitable  protest. 


Another  question  raised  in  the  argument  was,  Whe- 
ther the  trust  or  condition  extended  to  ttie  Woodside 
Farm  devised  to  James  Messenger^  or  was  confined  to 
the  bequest  of  the  public-house  and  stock  of  liquors. 


The  Lord  Chancellor,  {a) 

The  points  raised  in  this  cause  depend  entirely  upon 
the  terms  of  the  will.  The  first  question  is.  Whether 
the  qualification,  annexed  to  the  bequest  to  James  Mes- 
sengeVf  is  a  trust  or  condition ;  and,  the  second.  Whether 
it  attaches  upon  the  devise  of  the  Woodside  Farm  as  well 
as  the  Gun  public-house,  or  upon  the  latter  only.  Now 
I  am  of  opinion  that  the  words  "  and  my  will  is,  that, 
in  consideration  of  the  above  bequest  to  my  son  James 
Messenger^  he  shall  pay,  &c.  all  my  just  debts,  iic.** 
annex  a  condition  to  the  bequest,  but  that  the  condition 
is  annexed  to  the  bequest  of  the  public-house  and  stock 
in  trade  only,  and  not  to  the  devise  of  the  farm  at 
Woodside.  Tlie  testator's  intention  was,  to  give  to  his 
son,  who  had  long  been  employed  in  his  trade,  the 
option  of  taking  the  business,   provided  he  paid  the 

debts. 

(a)  The  judgment  is  giTeo  ex  rdaiione. 
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debts.    The  testator  does  not  provide  for  the  payment       18S8. 

ft  A    ' 

of  his  debts  thereout,  but  he  makes  the  payment  of  his  1/^^  "" 
debts  the  price  at  which  his  son  was  to.  purchase  the  v, 

public-house  and  goodwill:  and  I  see  nothing  unreason-  Audmwb. 
able  in  such  a  bequest. 

Another  question  made  in  this  cause  was,  Whether 
the  legatee  has  accepted  the  bequest,  so  as  to  be  bound 
by  the  condition.     If  I  were  called  upon  to  decide  that 
question  now,  I  confess  I  should  hold  that  he  has  by 
his  acts  accepted  this  bequest  and  is  bound  by  the  con- 
dition. As  he  had  resided  many  years  with  his  &ther,  and 
had  managed  this  business  for  him,  he  must  have  had 
the  best  opportunity  of  knowing  both  the  value  of  the 
premises  and  business,  and  the  amount  of  his  fathers 
debts:  still  he  would  be  entitled  to  a  reasonable  time 
and  opportunity  to  judge  of  the  value  of  the  property 
and  the  burden  of  the  condition.     But  how  does  he 
deal  with  this  property  ?    Immediately  after  his  father's 
death  he  takes  possession  of  it,  carries  on  the  trade  for 
four  years  and  upwards,  sells  and  consumes  the  stock, 
and  renews  the  lease  as  his  own  and  in  his  own  name. 
Under  such  circumstances,  if  I  were  now  called  upon  to 
decide  the  point,  it  would  be  difficult  to  say  that  he  had 
not  accepted  the  bequest.    If,  however,  it  should  turn  out 
upon  inquiry,  as  it  has  been  alleged  in  argument,  that 
the  debts  were  five  times  more  in  amount  than  the 
value  of  the  property,  that  would  be  a  circumstance  to 
be  taken  into  consideration  as  evidence  that  it  was  not 
the  legatee's  intention  to  accept  the  legacy  burdened  by 
so  onerous  a  condition ;  and  the  Master  will  allow  due 
weight  to  it,  as  a  circumstance  of  evidence,  in  the  in- 
quiry before  him.     But  at  present  I  can  only  affirm  the 
Vice- Chancellor's  judgment,  so  as  to  give  both  parties 
an  opportunity  of  bringing  all  the  facts  of  the  case  before 
the  Court 
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JACKSON  V.  BOURNE. 
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which  the  De- 
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ment, and  that 
the  decree  mti 
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^I^HE  cause  being  set  down  at  the  Rolls,  and  a  sub- 
poena  duly  served,  it  came  on  to  be  heard,  and  was 
argued  at  great  length  before  Sir  J.  S.  Copley^  Master  of 
the  Rolb ;  but  judgment  had  not  been  given,  when  he 
was  appointed  Lord  Chancellor,  and  the  Defendant 
refused  to  consent  to  accept  the  Lord  Chancellor's 
judgment.  The  Plaintiff  then  moved,  upon  notice,  before 
the  Lord  Chancellor,  that  he  might  be  at  liberty  to  set 
down  the  cause  before  his  Lordship,  and  that  it  might 
be  put  into  his  paper  nex^  after  a  particular  appeal 
which  was  specified.  The  Defendant  opposed  the  mo- 
tion, but  the  order  was  made;  and  the  cause  appeared 
in  the  Lord  Chancellor's  paper.  It  was  called  on ;  the 
defendant  made  de&ult;  the  Plaintiff  took  a  decree  nts^ 
and,  in  due  time,  served  a  subpcena,  calling  on  the 
Defendant  to  show  cause  against  making  the  decree 
absolute. 

The  Defendant  now  presented  a  petition,  praying 
that  it  might  be  declared  that  the  decree  was  irregularly 
obtained,  and  that  all  proceedings  under  it  might  be 
stayed. 

Mr.  Agar^  in  support  of  the  petition. 

The  Defendant  obeyed  the  subpcena  to  hear  judg- 
ment^  by  appearing  when  the  cause  was  originally  heard 
lit  the  Rolls;  and  if  accidental  circumstances  have 
rendered  it  impossible  that  judgment  should  be  pro- 
nounced there,  the  Defendant  is  not,  for  that  reason, 
bound  to  attend  before  another  branch  of  the  Court,  in 
order  to  enter  again  into  the  argument     The  Plaintiff 

has 
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has,  ID  factf  set  down  his  cause  again,  and  he  ought 
to  have  served  another  subpoena  to  hear  judgment 
Beamed s  Orders^  7,  197,  198. 

Mr.  Knight^  contrd. 

The  cause  is  in  the  same  states  as  if  it  had  never  been 
beard  at  all ;  it  must  be  considered  as  if  it  had  remained 
in  the  Bolls  paper;  and  it  is  every  day's  practice  to 
transfer  a  cause  from  one  branch  of  the  court  to  another, 
and  no  new  subpoena  is  necessary. 

The  Lord  Chancellor. 

The  hearing  at  the  Rolls  having  been  rendered  by 
circumstances  altogether  ineffectual,  I  consider  the  cause 
toliave  been  in  the  same  position,  as  if  that  hearing  had 
not  taken  place.  It  continued,  therefore,  in  the  paper 
of  the  Master  of  the  Rolls  as  a  cause  to  be  heard 
there ;  but  it  was  competent  to  the  Plaintiff  to  apply  to 
the  Lord  Chancellor  for  leave  to  set  it  down  in  this 
branch  of  the  court,  and  to  have  it  disposed  of  here. 
Such  an  application  was  made  and  granted,  and  the 
Defendant  had  notice  of  it,  so  that  he  could  not  com- 
plain of  being  taken  by  surprise.  A  subpoena  to  hear 
judgment  had  been  served  before  the  ineffectual  hearing 
at  the  Rolls ;  and  as  the  subpoena  b  general,  and  is  not 
confined  to  any  one  branch  of  the  court,  he  was  bound 
to  attend  whenever  the  cause  was  called  on  for  hearing ; 
and  if  he  chose  to  make  defiiult,  he  must  abide  by  the 
consequence.  The  proceedings  of  the  Plaintiff  have 
been  strictly  regular ;  and  tliis  petition  must  be  dismissed 
with  costs. 
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Feb.  1.  MACDOUGAL  v.  FURRIER. 

Leave  refiiscKl   FTHHE  bill  was  filed  by  a  lay  impropriator  for  tithes  of 
to  file  a  sup-  A  house    in  London,     A  decree    nisi  had   been^ 

plemental         obtained;  but  the  cause  had  been  aimin  set  down, 
answer  setting  ° 

Xa  modusy 
hJ&^      The  same  Plaintiff  had  filed  a  bill  in  the  Exchequer 
down  for  against  the  Leathersellers'  Company  for  tithes  of  other 

^^""^'  premises  in  the  same  parish.   In  that  suit  the  Defendants 

had  insisted  upon  a  modus,  which,  if  valid,  would  cover, 
it  was  alleged,  not  only  the  premises  occupied  by  the 
Company,  but  the  whole  or  the  greater  part  of  the  pre- 
sent Defendant's  house.  The  modus,  it  was  said,  had 
been  made  out  by  very  strong  evidence ;  and,  in  Trinity. 
term  1827,  the  Court  of  Exchequer  had  directed  an  issue 
to  try  its  validity. 

A  motion  was  now  made,  that  the  Defendant  might 
be  at  liberty  to  file  a  supplemental  answer  for  the  pur- 
pose of  insisting  upon  this  customary  payment  as  a 
modus,  and  to  examine  witnesses  in  support  of  it.  The 
Defendant  and  his  solicitor  stated,  by  their  affidavits,  that, 
it  was  not  till  after  the  hearing  of  the  cause  in  the  Ex- 
chequer, that  they  had  any  knowledge  of  the  evidence 
by  which  the  modus  might  be  established,  or  the  scite^. 
covered  by  it,  defined. 

Mr.  BoteleTf  in  support  of  the  motion,  cited  Const  v. 
Barr.  (a)  The  suit,  he  argued,  as  it  now  stood,  could 
not  determine  the  question  between  the  parties ;  and  the 
Defendant  was  willing  to  indemnify  the  Plaintiff  as  to 
any  extra  costs  which  might  be  occasioned  by  setting 

(a)  2  Mer.  57. 
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up  a  new  defence  in  so  advanced  a  stage  of  the  pro- 
ceedings. 

Mr.  RoupeUj  eorUrd. 

The  Lord  Chancellor  said,  that  it  was  impossible 
to  put  the  Plaintiff  in  the  same  situation  as  he  would 
have  been  in,  if  this  defence  had  been  stated  on  the 
record  in  due  time ;  and  he  refused  the  motion  with 
costs. 


1828. 
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FOXCR AFT  t^  WOOD. 

JPENNELL  had  purchased  a  business  in  Sirminghami 
which  was  carried  on  for  his  profit,  and  with  his 
capital,  in  the  name  of  Foxcrqfiy  who  was  merely  his 
agent  at  a  fixed  salary.  Fennell  having  become  bank* 
rapt,  Foxcrajl  filed  his  bill,  stating  that,  by  reason  of 
the  use  of  his  name  for  the  purposes  of  the  trade,  be  was 
under  heavy  liabilities  for  the  concern,  which  was  solvent^ 
notwithstanding  the  bankruptcy  of  Fennell^  and  praying 
that  the  assignees  and  messenger  under  the  commission 
might  be  respectively  restrained  from  taking  possession 
of  or  selling  the  business  or  concern,  or  the  premises 
where  it  was  carried  on,  or  the  stock  in  trade  and  effects 
thereof,  and  from  collecting  or  receiving  any  monies  due 
or  owing  to  the  concern,  or  in  any  wise  intermeddling 
or  interfering  therewith. 

The  Vice-Chancellor  had  granted  the  injunction. 

The  Defendants  now  moved  before  the  Lord  Chan- 
cellor  to  dissolve  the  injunction. 


Peb.  IS. 
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of  if.  were 
restrained 
from  interfep* 
ing  with  the 
business  or  the 
property  be- 
longing to  ic^ 
ondfrom 
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1888.  Mr.  Pepys  and  Mr.  Coombey  for  the  motioiL. 

Mr.  BicJcerstethf  contra. 

In  support  of  the  motion  it  was  argued  that  there 
was  no  precedent  for  restraining  the  assignee^  under  a 
commission  of  bankrupt  from  taking  possession  of  pro- 
perty, which  unquestionably  belonged  to  the  bankrupt* 
The  whole  of  the  business,  carried  on  in  the  name  of 
Foxcr(ifty  was  FennelTs :  the  assignees  were  entitled  to 
the  possession  of  it ;  and  the  claim  of  Foxcrqft  would 
be  the  subject  of  account  between  him  and  the  estate 
of  the  bankrupt. 

On  the  other  band,  it  was  said  that  the  Vice-Chan- 
cellor had  granted  the  injunction,  on  the  principle  that 
the  property  ought  not  to  be  taken  out  of  the  hands  of 
the  agent,  till  he  was  indemnified  against  his  liabilities* 
In  DrtnkvDoier  v.  Goodwin  (a)  it  was  held  that  a  &ctori 
who  became  surety  for  his  principal,  had  a  lien  on  the 
price  of  the  goods  sold  by  him  as  such  fiKtor,  to  the 
amount  of  the  sum  for  which  he  was  surety^  Here  Fos^ 
crafts  as  between  him  and  FenneU^  was  surety  for  the 
latter,  so  far  as  regarded  the  debts  of  this  particttlar 
business ;  he  had  therefore  a  lien  on  the  business,  the 
stock  employed  in  it,  and  the  debts  owing  to  it,  to  the 
extent  of  the  liabilities  which  he  had  incurred  on  a^ 
count  of  it;  and  he  had  a  right  to  have  the  proceeds  of 
the  property  applied  in  the  discharge  of  those  liabilities. 

The  Lord  Chancellor  was  of  opinion  that  the 
injunction  had  been  granted  properly,  and  refused  the 
motion  with  costs. 

{a)  Coiup,25l, 
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ROSS  V.  AGLIONBY. 

Feb,  85.  S5« 

TN  the  twenty-seventh  year  of  Henri/  VIII.  the  priory  In  a  suit  by 
of  Armathwaite^  which  was  one  of  the  lesser  monas-  priate  rector 
teries,  and  had  been  founded  by  William  JttifuSf  was  dis-  ^*}^'** j  ^'^®* 
^Ived.  In  an  ecclesiastical  survey,  made  in  the  preceding  respect  of 
year,  the  property  of  the  monastery  was  estimated  to  be  7'^^^^  ^^ 
of  the  yearly  value  of  19/.  2s.  2d. ;  and  the  two  first  items  that  tithes 

•         1  •  '  '  hftvc  fvf*i*  hfif^D 

ID  the  estimate  were   the   following :  —  "  jlgnes  Dat^  ^^^^  ^^  ^^ 
Tjocfit'voatery  priorissa  domus  conventualis  monalium  de  rector.Enissu^ 
Armethuatj  infra  comitatum  Cumbrue^  patrona  ecclesiae  directed  if  idi 
parochialis  de  AynUahlye^  habet  rectoriam  de  Aymtablyey  ^^^.^^^^^ 
que  valet  m  decimis  granorum  ejusdem  parochie,  vi  //' —  suppKed,  is 
"  Idem  Agnes  habet  mansionem   sive  glebam  de  Ar^  »"d""<»'"** 
methual^  predicta  in  manibus  suis  propriis,  que  valeot  Court  is  of 
per  annum  communibus  annis,  xlvj  s.  viij  dJ*     From  the  JlSoiI^'at* 

accounts  of  the  bailiff  of  the  possessions  of  the  monastery,  evidence,  a 

jury  would  not 
for  the  year  ending  at  Michaelmas^  in  the  twenty<«ighta  be  jusu^ed  in 

year  oi  HenryWll.^  it  appeared  that  the  lands  previously  r^^'^^^the 

in  the  occupation  of  the  priory  were  worth  3/.  9s.  a  year;  ddfence  set  y^ 

jthat  the  other  lands,  holden  by  the  priory,  produced  ^^  ^  oftht 

10/.  IS&  ^d.  a  year ;  and  that  ^^  the  rectory  oi  Anestajh-  lands. 

Uth^  with  the  tithes  thereunto  belonging,"  were  reckoned 

at  6/.  a  year;  making  a  total  of  20/.  2s.  ^d»     An  eccle^ 

jnastical  survey  in  the  twenty-ninth  year  of  Hewgf  VIIL, 

.after  enumerating  the  demesne  lands,  which  in  it  also 

were  valued  at  S/.  9s.  a  year,  and  the  other  temporalities 

of  the  priory,  estimated  at  10/.  \Ss.  4fd.  a  year,  concluded 

Jthe  description  of  the  property  of  this  religious  house 

With  the  following  entry :  —  ^^  Jtem»  Parsonage  of  Aneir 

taplith  w^  all  man.  of  Tethes  and  oblacions  thereunto 

belonging,  w^  the  Tethes  of  the  Demanes  of  the  sayd  lata 

monastery,  rcnuyiug  w'^in  the  same,  by  yere,  vi  /•" 
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1828.  In  the  80th  year  of  Henry  VI II.,  the  crown  granted 

a  lease  for  twenty -one  years  of  the  whole  of  the  pro- 
perty of  the  late  monastery  to  one  Leonard  BarroWj  re- 
serving a  yearly  rent  of  14/.  2s.  Aid.  for  the  temporalities, 
and  of  6/.  for  the  rectory  of  Ain$table  and  the  tithes. 
In  the  Srd  year  of  Edward  VI.,  the  crown,  in  consider- 
ation of  a  large  sum  of  money,  granted  to  Sir  John 
Peryent  and  Thomas  Reve  a  considerable  mass  of  pro- 
perty, including,  among  other  hereditaments,  the  rectory 
and  church  of  AitistabUj  with  its  appurtenances,  lately 
the  property  of  the  priory  of  Armathwaitey  and  all  lands, 
glebes,  tithes,  &c.  thereto  belonging.  The  Plaintiff  in 
the  present  suit  was  now  seised  of  the  impropriate  rectory 
under  a  title  derived  from  Peryent  and  Reve. 

In  the  6th  year  of  Edward  VI.,  the  crown  granted  to 
William  Cframe  all  the  temporalities  of  the  priory,  in- 
cluding the  demesne  lands ;  and  the  latter,  by  several 
mesne  conveyances,  had  become  vested  in  the  De- 
fendant. Neither  in  the  grant  to  Grame  nor  in  any  of 
the  subsequent  conveyances  of  old  date,  was  there  any 
express  mention  of  tithes. 

The  bill  was  filed  by  the  Plaintiff,  as  impropriate 
rector  of  AinstaUey  for  an  account  of  the  tithes  of  lands 
in  Armathwaite  occupied  by  the  Defendant. 

The  defence  made  was,  that  the  lands  in  question 
were  part  of  the  demesne  lands  of  the  priory  of  Armafh" 
waite  before  its  dissolution;  that  the  tithes  of  these 
demesne  lands  did  not  belong  to  the  rectory,  but  consti- 
tuted a  distinct  portion  of  tithes,  and,  as  such,  had  been 
part  of  the  possessions  of  the  priory,  and  had  now,  by 
divers  mesne  assurances,  become  vested  in  the  Plaintiff; 
and  that  the  owners  for  the  time  being  of  the  demesne 
lands  and  portion  of  tithes  had,  in  respect  of  such  their 

ownership. 
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ownership,   always   contributed  to  the  repairs  of  the        1828. 
chancel  of  the  parish  church  of  Ainstable.     The  lands 
had  not  paid  tithes  within  time  of  living  memory ;  and 
there  was  no  evidence  that  tithes  had  ever  been  paid  in 
respect  of  them. 

At  the  hearing  of  the  cause  on  the  12di  of  November 
1825,  the  Vice-Chancelior  gave  the  Plaintiffs  decree  with 
costs*     Against  this  decree  the  Defendant  appealed* 

Mr.  Bickersteth  and  Mr.  Boteler^  for  the  appeal. 

As  the  lands  have  never  paid  tithes  de  factor  the  only 
question  is,,  whether  the  nonpayment  can  be  referred  to 
a  legal  origin  ?    Now  there  is  every  ground  for  believing, 
that  in  very  early  times  there  was  a  church  in  Armath' 
wattes  for  it  appears  by  the  plea  roll,  in  the  twentieth 
year  of  Edward  I.,  that  a  lawsuit,  in  which  the  prioress 
was  defendant,  was  compromised  on  certain  terms,  one 
of  which  was,  that  the  Plaintiff,  in  that  action,  should  hold 
his  lands  of  the  prioress  and  her  successors,  rendering 
to  her  and  them  homage  and  the  service  of  205.,  ^*jfro 
omniservitio  adpradictampriorissam  et  ecclesiam  suam  de 
Ermy  teth  waite,  et  successores  suasj)ertinente"    The  eccle- 
siastical survey,  in  the  twenty-sixth  year  of  Henry  VIII.| 
specifies,  among  the  possessions  of  the  monastery,  *^  tnan-' 
sionem  siveglebam  de  Armethwaie^^  which  shews  that  there 
was  a  glebe  at  Armathwaite^  and  probably,  therefore,  a 
church,  distinct  from  the  glebe  and  church  at  Ainstable* 
The  natural  inferen£:e  from  this  state  of  tilings  is,  that 
tlie  tithes  of  Afmathwaite  never  belonged  to  the  rectory 
of  Ainstablej  but  were  enjoyed  by  the  monastery  as  a 
distinct  portion ;  and  that  conclusion  is  further  corro- 
borated by  the  circumstance,  that,  till  within  the  last 
for^  years,  Armatkwaite  was  not  usually  described  as 
within  the  parish  of  Ainstable.     The  reparation  of  the 
chancel  is  a  burden  which  generally  accompanies  the 
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ownership  of  tithes ;  and,  in  the  present  case,  the  owner 

of  the  lands  in  question  is  bound  to  defra;  one  half 

^r        of  that  expense*     The  existence  of  that  obligation  is 

AvubvBTi.     igasily  explained  on  the  supposition  that  it  arises  from 

his  ownership  of  a  portion  of  tithes. 

These  circumstances  create  a  reasonable  presumption 
in  favour  of  the  Defendant.  But  the  ecclesiastical  sur- 
vey of  the  twenty-ninth  year  of  HentyVlIh  affords  evi- 
dence of  a  more  direct  nature.  The  words  of  it  are, 
**  Item,  Parsonage  of  Anistaplethy  with  all  manner  of 
tithes  and  oblations  thereunto  belonging,  with  the  tithes 
of  the  demanes  of  the  said  late  monastery  renewing  within 
the  same^  by  the  year,  vj  //.''  Here  mention  is  made, 
first,  of  the  parsonage,  with  all  manner  of  tithes  there- 
Imto  belonging ;  and  next^  of  the  tithes  of  the  demesne 
lands  of  the  monastery.  The  necessary  inference  i%  that 
the  tithes  of  the  demesnes  of  the  monastery  were  not  parcel 
of  the  tithes  belonging  to  the  parsonage;  in  other  words, 
that  they  existed  as  a  distinct  portion  of  tithes. 

The  general  words  in  the  grants  and  conveyances, 
under  which  the  Defendant  claims,  were  sufficient  to  pass 
the  tithes  of  the  demesne  lands ;  and  from  the  dissolution 
of  the  monastery  down  to  the  present  time,  there  has 
been  ah  uninterrupted  enjoyment  of  the  tithes  by  the 
owners  of  these  demesne  lands  for  the  time  being.  On 
the  other  side,  there  is  nothing  except  a  mere  grant  of  the 
t'ectory,  not  followed  by  any  pernancy  of  tithes,  in  any 
part  of  this  district.  How  is  it  possible  to  say,  that, 
under  such  circumstances,  the  Plaintiff  must  have  a 
title,  and  the  Defendant  can  have  no  title,  to  the  tithes  in 
question  ?  Some  of  the  facts  connected  with  the  case  are 
involved  in  a  certain  degree  of  obscurity,  arising  from  the 
lapse  of  three  centuries,  during  which  the  alleged  tide  of 
the  Plaintiff  has  been  allowed  to  slumber.    But,  after  so 

long 
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long  an  enjoyment  of  the  tithes  by  the  owners  of  the  de-  1828. 
mesne  lands,  every  presumption  ought  to  be  made  in 
their  favour,  Oxenden  v.  Skinner  {a) :  at  least,  the  Court 
cannot  decide  conclusively  in  &vour  of  a  title  involved 
in  so  much  darkness  as  is  that  of  the  PlaintiiF,  but  wiU 
leave  it  to  a  jury  to  decide  between  the  parties.  Lord 
Petre  v.  Blencoe.  (A) 

Mr.  Home,  Mr.  Duckworth  and  Mr.  BagshaWj  contrd^ 

There  Is  no  reason  to  believe  that  there,  at  any  time, 
existed  at  Armathwaite^  a  church  distinct  from  the 
monastery.  Bcclesiam  suam^  in  the  extract  from  the  plea 
roll,  denotes  the  monastery  itself:  ^^  gUham^*  in  the  eccle- 
siastical survey  of  the  twenty-sixth  yearof  ii/l?«ry  VIIL, 
denotes  merely  the  property  of  the  monastery  in  Armath- 
tDaite :  *  for  glebe  is  defined  to  be,  dos  et  solum  ecclesia. 
Even  if  it  were  admitted,  that  in  early  times  there  had 
been  a  church  at  Armathwaite^  how  does  it  follow  that 
the  tithes  of  the  demesne  lands  were  severed  from  the 
rectory?  The  specific  mention,  which  is  made  in  the  eccle- 
siastical survey  of  the  twenty-ninth  year  of  Henry  VIII., 
of  the  tithes  of  the  demesne  lands,  was  naturally  sug- 
gested by  the  change  of  circumstances  which  had  re- 
cently taken  place.  Before  the  dissolution,  the  monastery, 
though  entitled  to  the  profits  of  the  rectory,  would  not 
actually  receive  tithes  in  respect  of  the  demesne  lands 
which  were  in  their  own  occupation :  but,  upon  the  dis- 
solution, tithes  became  payable  by  the  actual  occupiers 
of  the  demesne  lands  to  the  owner  of  the  rectory.  No  in- 
ference, as  to  the  right  to  receive  tithes  or  the  liability  to 

pay 

(a)  GvML  1513.  ifi)  3  An$.945. 


•  The  entry  in  that  survey,     ^  Idem  Agnes  habet  unum  tene- 
immediatdy  following  the  two      mentum  diets  glelxB  in  tenura 
entries    mentioned    supra,     at      Ricardi  Thomson/*  &c, 
p.  489,  begins  with  these  words, 
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18S8.  pay  them,  can  be  drawn  from  the  obligation  of  the  De- 
fendant to  contribute  to  the  repair  of  the  chancel.  It  is 
stated  by  Bum  in  his  EcclesiaUical  Lam  (a),  that,  though 
the  parson  is  bound  to  repair  the  chancel,  yet  **  if  the 
custom  hath  been  for  the  parish  or  the  estate  of  a  parti- 
cular  person  to  repair  the  chancel,  that  custom  shall  be 
good,  and  the  repairing  of  the  chancel  is  a  dbcharge 
from  contributing  to  the  repair  of  the  church/' 


Feb,  s5.  The  Lord  Chancellor. 

Mr.  Ross  is  the  impropriate  rector  of  the  parish  of 
AinstaUe  /  the  Defendant,  Mr.  Francis  Aglionby^  is  the 
proprietor  of  certain  lands  situate  within  the  limits  of 
that  parish.  Mr.  jBoss,  therefore,  as  the  impropriate 
rector,  is  entitled  to  the  tithes  of  the  lands  occupied  by 
Mr.  Agliofihy^  unless  Mr.  Aglionbjf  can  shew  some 
specific  exemption. 

It  appears  on  the  evidence  that  these  lands  have  never 
in  fact,  within  the  memory  of  any  living  witness,  paid 
.tithes;  and  there  is  no  evidence  whatever  to  shew  that 
any  tithes  have  ever  been  paid  by  the  occupiers  of  these 
lands  to  the  rector  of  the  parish  of  AinstaUe.  Still  that 
is  not  EufBcient  to  entitle  the  Defendant  to  an  exemption 
from  the  payment  of  tithes.  It  is  stated,  however,  in  the 
answer,  by  way  of  defence  to  the  claim,  that  the  pro- 
perty, possessed  by  Mr.  Aglionly^  was  formerly  parcel  of 
the  demesnes  of  the  priory  of  Armathwaite^  situate  in  the 
county  of  Cumberland:  and  that  the  priory,  at  the  time 
of  the  dissolution,  possessed  not  only  these  demesne  lands 
and  other  lands,  but  also  the  tithes  of  these  demesne 
lands  as  a  portion  of  tithes,  distinct  from  the  tithes  of 
the  rectory  of  AinstaUe.     The  onus  of  proof  is  thrown 

entirdy 
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entirely  on  the  Defendant:  and  if  the  Defendant  can        1828. 
make  out  that  the  priory,  at  the  time  of  its  dissolution, 
was  entitled  to  these  tithes,   as  a  portion  of  tithes  dis- 
tinct from  the  rectory,  of  course  he  will  be  entitled  to 
an  exemption. 

Various  documentary  evidence  has  been  laid  before 
the  Court,  for  the  purpose  of  establishing  this  fact.  The 
first,  to  which  I  shall  advert,  is  the  ecclesiastical  survey 
in  the  twenty-sixth  year  oi Henry  VIII.  By  that  survey, 
it  appears  that  Agne%  DarwetU'waierf  prioress  of  the  con- 
vent-house of  the  nuns  of  ArmathvMiite^  had  the  rectory 
of  AinstabUj  which  was  worth,  of  the  tithes  of  corn  in 
the  same  parish,  6/.  The  value  of  the  rectory  is  there- 
stated  at  6/.,  and  the  rectory  was,  at  that  time,  the 
property  of  the  prioress.  In  the  following  year,  the 
priory  was  dissolved ;  and  in  the  twenty-eighth  year  of 
Hairy  VIII.,  a  year  after  the  dissolution,  there  is  an 
account  of  John  Green^  the  bailiff  and  collector  of  the 
fieirms  and  rents  incident  to  this  property.  John  Qreen^ 
in  this  account,  states  the  value  of  the  demesne  lands  at 
d/.  95.  a  year,  and  mentions  that  there  were  other  pos- 
sessions of  the  priory,  situate  in  divers  vills,  the  value  of 
which  he  takes  at  10/.  135.  ^d.  in  the  year,  the  whole 
amounting  to  14/.  25.  Aed. :  and  then  an  item  comes,  which 
he  calls  ^^  issues  of  the  spiritualities."  It  follows,  there- 
fore, from  the  form  of  the  account,  that  the  portion  of 
it,  which  precedes  this  last  mentioned  item,  is  to  be  con- 
sidered as  an  account  of  the  temporalities ;  and  there  is 
no  mention  in  the  previous  part  of  the  acpount  of  any 
portion  of  tithes,  nor  under  the  head  of  spiritualities  is 
there  any  mention  whatever  of  any  portion  of  tithes.  The 
entry  is  in  these  words,  ^^  Spiritual  issues, —  and  for  6L 
of  the  issues  or  profits  of  the  rectory  of  AinstaUe^  to  wit, 
in  all  manner  of  tithes  to  the  said  rectory  belonging, 
&C. :"  so  that  it  appears,  that,  at  thai  period,  according 

to 
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1828.  to  the  bailiiTs  return,  the  value  of  the  rectory  was  stated 
at  6/*,  corresponding  precisely  in  that  respect  with 
the  ecclesiastical  survey  in  the.  twenty-sixth  year  of 
Henry  \III. 

The   next  document,   which   was   referred   to,    was 
the  ecclesiastical  survey  of  the  twenty-nitith  year  of 
Henry  Yllh ;  and  upon  it  the  principal  reliance  has  been 
placed.     In  this  document,  the  demesne  lands  are  set 
out  with  more  particularity  than  in  the  former  survey. 
The  names  of  the  different  closes  are  specified,  and  the 
annual  value  o£  each ;  and  the  demesnes  are  there  es- 
timated at  3/.  95.  a  year,  corresponding  with  the  amount 
stated  in  the  account  of  the  preceding  year.     The  value 
of  the  property  in  the  divers  vills,  also,  ^  is  stated  at 
10/.  185.  ifd^  corresponding  with  the  value  given  by  thq 
bailiff;  and  tlie  sum  total  of  the  temporalities  is  stated 
at  14/.  25.  ifd.;  but  there  is  no  mention  made  of  any 
portion  of  tithes.     Then  comes  the  clause,  on  which 
die  principal  reliance  has  been  placed.    **  Item,  parsonage 
of  Anestaplethi  with  all  manner  of  tithes  and  oblations 
thereunto  belonging,  with  the  tithes  of  the  demesnes  of 
the  said  late  monastery,  renewing  within  the  same,  by 
year,  6/."     This  corresponds  in  amount  with  the  pre- 
vious survey  and  with  the  bailiff's  accoimt,  in  which  the 
value  of  the  tithes  of  the  rectory  is  stated  at  6/.     But 
it  is  argued  firom  the  language  of  this  entry •'—  *^wUh  the 
tithes  of  the  demesnes  of  the  said  late  monastery,  re* 
newing  within  the  same,"  —  that  the  tithes  of  the  de- 
mesne lands  are  exclusive  of  the  rectorial  tithes,  and 
are  by  construction  separated  from  the  rectorial  tithes. 
It  appears,  it  is  said,  from  the  language  of  the  entry, 
that  they  form  no  part  of  the  rectorial  tithes,  but  are  a 
distinct  and  separate  parcel  of  themselves.     I  do  not 
think  this  follows  of  necessity  from  the  langmige  of  the 
instrument    We  may  construe  the  word  wUh  as  equiva- 
lent 


CASES  IN  CHANCERY.  «7 

fent  to  "  embracing  tbe  tithes  of  th«  demesnes  of  the  said  1 828. 
late  monastery."  The  parsonage  of  Anestapletkj  means 
the  rectory  of  Ainstaple :  in  the  clause  —  "with  all 
manner  of  oblations  and  tithes  thereunto  belonging," 
with  obviously  means  embracing  and  including :  therefore 
when  the  entry  goes  on  further  to  say  —  **  with  the  tithes 
of  the  demesnes  of  the  said  late  monastery ,**  there  is  no 
reason,  construing  one  part  of  this  passage  with  the  other^ 
to  say  that  the  word  w////,  on  the  second  occasion  when 
it  is  used,  may  not  have  the  same  interpretation  as  on 
the  first  I  think,  therefore,  we  may,  in  this  instance^ 
construe  with  the  tithes  of  the  demesnes^  as  synonymous 
with  embracing  and  including  the  tithes  of  the  demesnes. 
All  the  tithes  here  mentioned  are  valued  at  6/.  Now 
this  sum  of  6/.  corresponds  with  the  two  previous 
entries,  in  which  it  is  distinctly  stated  that  6/.  was  the 
value  of  the  rectory,  —  not  the  value  of  the  rectory  and 
something  more,  but  the  value  of  the  rectory  alone: 
and  as  6/..  is  here  stated  to  be  the  annual  value  of  the 
parsonage,  "  with  all  the  tithes  and  oblations  thereunto 
belonging,  with  the  tithes  of  the  demesnes  of  the  said 
late  monastery,"  it  is  reasonable  to  infer  that  these  latter 
tithes  formed,  at  that  period,  a  part  of  the  rectory* 
Why  they  are  mentioned  at  this  particular  period,  may 
be  thus  explained,  —  that,  as  the  prioress  had  been  the 
proprietor  of  the  rectory,  and  also  occupier  of  the  lands, 
and  therefore  paid  no  tithes  to  herself,  it  was  considered 
proper,  by  way  of  precaution,  after  the  dissolution,  to 
make  specific  mention  of  the  tithes  of  the  demesnes,  for 
the  purpose  of  shewing  that  these  lands  were  titheable, 
and  that  the  tithes  formed  a  part  of  the  rectory. 

In  the  course  of  the  argument  it  was  urged,  that  It 
was  possible  that  the  tithes  of  these  demesne  lands 
might  be  included  in  the  other  sums  mentioned  in  the 
snrveys  and  the  accounts;  and  that,  as  the  prioress  was  the 

occupier 
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1828k  occupier  of  the  lands,  and  was  also  entitled  to  the  profits 
of  the  rectory,  there  was  no  reason  why  the  tithes  should 
not  be  included  in  the  return  of  the  value  of  the  de- 
mesnes. The  argument  is  utterly  inconsistent  with  the 
documents ;  because,  in  the  first  place,  the  former  sum  of 
14/.  2&  4^.  is  stated  to  be  the  total  of  the  temporalities ; 
and  then  it  is  afterwards  said,  in  the  last  passage  to  whidi 
I  have  referred,  that  the  tithes  of  the  demesnes,  whatever 
those  tithes  might  be,  are  included  in  the  sum  of  6/.;  and 
if  they  are  included  in  the  sum  of  6/.,  they  could  not  be 
included  in  the  previous  return.  Therefore  I  think  it 
is  obvious,  that  what  was  called  the  rectory  in  two  pre- 
vious  documents,  is  more  particularly  stated  in  this 
document,;  as  the  tithes  of  the  rectory,  together  with  the 
tithes  of  these  demesne  lands,  which  had  been  for  a  long 
period  occupied  by  the  person  who  was  the  owner  of 
the  rectory. 

If  we  go  on  further,  we  find  that  the  subsequent 
documents  are  built  on  these  returns.  I  rather  think 
that  the  survey  in  the  twenty-ninth  year  of  Henry  VIII. 
•was  the  foundation  of  the  lease  in  the  following  year 
to  Leonard  Barrao).  In  that  lease  the  same  language 
is  found ;  the  temporalities  are  there  stated  at  14/.  2&  4if., 
and  the  spiritualities,  at  6/.  The  property  was  after- 
wards sold,  and  divided  into  two  portions :  the  rectory 
went  to  one  person,  and  the  rest  of  the  property,  to 
another.  I  admit  that  the  language  of  the  conveyance  of 
the  demesne  lands  —  the  general  words  which  occur  in  it, 
—  are  sufficiently  large  to  include  a  portion  of  tithes, 
provided  it  were  established  that  a  portion  of  tithes, 
separate  from  the  rectory,  had  ever  existed.  But  if  a  por- 
tion of  tithes  separate  from  the  rectory  had  ever  existed, 
and  if  it  was  meant  that  it  should  be  included  in  the 
grant,  it  is  not  improbable  that  such  a  portion  of  tithes 
would  have  been  especially  named,  and  that  it  would 

not 
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not  have  been  left  to  pass  by  general  words.  It  is  1828. 
also  material  to  observe,  that,  from  that  period  down 
to  the  present  time,  in  the  various  conveyances  of 
the  property,  no  mention  is  made  of  any  portion  of 
^thes.  In  one  document,  indeed,  the  lands  are  stated 
to  be  tithe-free, — a  representation  obviously  founded  on 
that  nonpayment  of  tithes,  to  which,  if  it  had  any  thing 
to  support  it,  I  should  have  been  extremely  desirous  of 
giving  effect. 

One  of  the  documents  contains  the  words,  **  the 
prioress  and  her  church,  also  the  demesnes  or  glebe ;" 
but  I  think  very  little  reliance  is  to  be  placed  on  these 
expressions.  The  priory  was  a  religious  establishment. 
It  appears,  according  to  the  survey  of  the  twenty-sixth 
of  Henry  VIIL,  that  there  was  a  chaplain  who  per- 
formed divine  service  every  day  in  the  establishment, 
and  there  was  probably  a  church.  With  respect  to  the 
term  glebe^  it  means  nothing  more  than  ecclesiastical 
property.  Some  reliance  was  placed  on  another  cir- 
cumstance, that  the  owners  of  this  property  contributed 
to  the  repairs  of  the  chancel,  and  paid  no  church-rates. 
But  property  may  be  charged  by  prescription  with  the 
repair  of  a  chancel;  and  where  a  party  is  bound,  in 
respect  of  his  property,  to  repair  the  chancel,  or  to  re- 
pair part  of  the  chancel,  or  to  contribute  to  the  repair 
of  the  chancel,  he  is  relieved  from  the  payment  of  church- 
rates. 

Upon  the  whole,  the  case  resolves  itself  into  nonpay- 
ment of  tithes  for  a  very  long  period.  I  have  looked 
most  anxiously  into  the  documents  for  the  purpose  of  en- 
deavouring to  find  out  any  evidence  to  give  a  legal  origin 
to  this  exemption ;  but  I  can  find  notliing  to  satisfy  me, 
that  a  separate  and  distinct  portion  of  tithes  did  ever  exist. 
I  think,  therefore,  thati  were  this  evidence  (and  it  is  not 

possibh 
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possible  to  throw  any  further  light  on  the  subjeet)  pre^* 
tented  to  a  jury»  they  would  not  be  justified  in  finding 
that  a  portion  of  tithes,  distinct  from  the  rectory,  ever 
had  existed.  Under  such  circumstaiioes,  I  do  not  think 
it  right  to  direct  an  issue,  and  the  judgment  of  the  Vice^ 
Chancellor  must  be  affirmed* 


^^  «*•  CAPEL  V.  WOOD. 

1828. 

Fe6,2S.       * '  .  ,       ^   .^ 

A  testator  de-TPH^  wiH  of  Henry  Capd,  dated  the  9th  of  Mojf 

▼isedpremiseg,    •*•     1802,  contained  the  following  bequest:  — 

which  he  held 

by  lease  under  * 

the  dean  and        u  J  gjyg  ^^d  bequeath  unto  Mary  Wood,  during  her 

Westminster,  own  natural  life,  all  these  two  leasehold  messuages  and 
JSb^Mtto^thJj  P«^™'i*««  situate  in  Northumberland  Street,  which  I  hold 
payment  of  all.  «nder  the  Duke  of  ^or^t^m&^r/and^  to  hold  to  her  the 
a" they  be-       ^^  Mary  Wood  during  her  natural  Hfe^  all  my  estal% 

came  due         remainder  of  the  term,  and  all  my  interest  therein,  sub- 

vearlv  *  and 

he  directed     '  j^^t  nevertheless  to  the  payment  of  the  several  rents,  and 

that,  afler  J.*8 .  ^^  performance  of  all  and  sin£:ular  the  covenants, 
decease,  the  ^  ' 

premises         -clauses,  and  agreements  whidi,  on  the  lessee's  part  and 

vest"Jd  in^two  '^^•^^'i  ^^^  ^^  ^^  P^'^j  ^^^  a»d  performed.  Jtem^  I 
trustees,  who  .further  give  and  bequeath  to  the  aforesaid  Mary  Wood, 
nage  the^same  'ik^wise  during  her  own  natural  life,  all  that  messuage 
to  the  best  and  premises  situate  in  tl>e  Strand,  whicli  I  hold  under 
were  to  pay  -^^  ^^^  A"d  chapter  of  Weslminster^  to  hold»  dqrmg 
all  rents  and  ^^  ^^n  natural  life  only,  all  my  estate,  right,  titles  and 
«hould  attain  •  interest  therein,  subject  nevertheless  to  the  payment  of 

liis  age  of  ^ 

twenty-one 

^rears,  to  whoip  the  testator  bequeathed  all  the  remainuff  terra  and  interest  which 
ne  had  in  the  lease :  the  lease  was  holden  at  a  nominal  rent,  and  contained  no 
covenant  to  renew ;  but  the  custom  of  the  dean  and  chapter  was,  to  renew  every 
ceven  years  on  receiving  a  reasonable  fine ;  and,  at  the  death  of  the  testator,  about 
thirty  years  of  the  term  were  unexpired :  Held^  that  X  was  not  bound  to  renev 
the  lease  at  ao^  Sime  ^qring  her  life. 
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wH^fines  and  rents  as  they  become  due  yeariiy  and  for  eoer^       MM. 
year^  and  likewise  to  the  due  performance  of  all  and 
angular  the  covenants,  clauses,  and  agreements  whicb^ 
on  the  lessee's  part  and  behalf,  are  to  be  paid,  done,  and 
performed.     And  I  further  will  and  direct,  that  as  soon 
and  immediately  on  the  decease  of  her  the  said  Metry 
Wood^  all  the  aforesaid  leasehold  estates  shall  be  vested 
in  and  unto  John  Girdler  and  WUUam  Tolhillj'*  (who 
were  two  of  his  executors,)  '^  their  executors  and  admi« 
nistrators,  in  trust  that  they  manage  and  do  the  best  for 
Ae  interests  and  improvements  thereof  as  their  judg- 
ment shall  direct ;  that  they  receive  all  rents  due  or  t^ 
become  due  thereon,  out  of  which,  nevertheless,  they 
shall,  during  the  time  of  thefr  said  trust,  have  care  to 
pay  all  fines,  rents  due,  and  other  demands,  and  be 
subject  to  all  the  covenants,  clauses,  and  agreements, 
which,  on  the  lessee's  part,  are  to  be  paid,  done,  and 
performed.     And  it  is  my  will  the  said  trust  do  com- 
mence immediately  on  the  decease  of  the  said  Maty 
Woodf  and  to  be  continued   until  my  great  nephew 
fFiUiam  Capel  shall  attain  and  complete  his  full  age  of 
twenty-one  years,  when  the  said  trust  shall  cease,  and 
then  be  conveyed  or  assigned  over  to  him  the  aforesaid 
William  Capel,  to  whom  and  his  heirs  lawfully  begotten, 
I  do  hereby  will  and  bequeath  the  same,  to  have  and  to 
hold  all  the  remaining  term,  right,  title,  and  interest 
which  I  now  have  in  all  the  aforesaid  leases  in  North' 
umberland  Street  and  the  Strand^  with  all  accumulation 
{if  any)  thereon." 

The  testotor  died  on  the  12th  of  July  1802.  The 
iease  of  the  house  held  under  the  dean  and  chapter  of 
Westminster  was  for  forty  years  from  Michaelmas  1792^ 
at  a  yearly  rent  of  125;  The  lease  contained  a  cove- 
nant, '^  that  it  should  not  be  lawful  for  the  executors, 
administrators,  or  assigns  of  the  lessee^  after  his  deceasct 

cessation^ 
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IBfS.  cessation,  grant,  or  dismission,  to  enter  into  the  pre- 
mises, or  occupy  the  residue  of  the  term,  without  a  new 
grant  thereof  from  the  dean  and  chapter,  or  their  suc- 
cessors, according  to  the  custom  used,  and  upon  pay<^ 
ment  oi  the  customary  fees."  There  was  no  covenant 
for  renewal. 

Maty  Wood  having  continued  to  enjoy  this  leasehold 
without  having  renewed  the  term,  Capel  Wood^  who  had 
now  attained  his  full  age,  in  August  1822  filed  his  bill 
against  her,  alleging,  that,  though  it  was  not  usual  for 
the  dean  and  chapter  of  Westminster  to  covenant  for 
renewal  in  the  leases  granted  by  them,  yet  it  was  cus- 
tomary for  them,  upon  tHe  application  of  the  parties  be- 
neficially enutied,  to  renew  the  leases  every  seven  years 
upon  payment  of  fines  calculated  according  to  the 
portion  of  the  term  which  had  expired.  The  prayer 
was,  that  she  might  be  decreed  to  procure  from  the  dean 
and  chapter  a  renewal  of  the  lease,  so  as  to  make  the 
unexpired  term  thereof  as  beneficial  to  the  Plauiti£^  as 
if  she  had  renewed  it  at  the  customary  intervals,  and 
that  she  might  pay  the  fine  which  should  be  necessary 
for  that  purpose. 

Mary  Wood  died,  and  the  suit  was  revived  against  her 
personal  representatives. 

George  6.  Vincent^  the  chapter-clerk  of  the  dean  and 
chapter  of  Westminster^  proved,  that,  with  respect  to 
houses  demised  for  forty  years,  the  custom  of  the  dean 
end  chapter  is,  at  the  end  of  the  first  fourteen  years,  or 
any  subsequent  time,  to  grant  renewals,  so  as  to  make 
up  the  term  of  forty  years;  that  these  renewals  are 
generally  made  upon  the  terms  expressed  in  the  original 
lease,  and  in  consideration  of  fines,  which,  though  their 
amount  depends  entirely  on  the  pleasure  of  the  lessors, 

are 
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are  moderate  and  reasonable;  and  that  the  denn  and 
chapter  never  refuse  to  renew,  when  the  terms  they 
Require  are  complied  with. 

.   Mr.  Heald  and  Mr.  Whitmarsh^  for  the  Plaintiff. 

The  principle,  on  which  cases  of  this  kind  are  to  be 
determined,  is  alluded  to  by  the  Lord  Chancellor  in 
White  V.  White,  {a)  "  A  person  entitled  for  his  own  life 
is  not  bound  to  renew,  except  from  the  terms  of  the  will 
or  the  nature  and  formation  of  the  gift  to  him,  you  can 
imply  an  intention,  that  he  should  be  obliged  to  renew." 
Mountford  v.  Cadogan.  {b)  Here  both  the  grounds  are 
found,  either  of  which  would  be  sufficient  to  create  an 
obligation  to  renew.  First,  it  never  could  have  been 
the  intention  of  the  testator  to  permit  the  lease  to  ex- 
pire. The  custom  of  renewal  was  a  privilege,  which 
he  could  not  mean  to  lose ;  and  if  there  was  no  renewal, 
the  probability  was,  that  the  remainder- man  would  take 
little  or  no  benefit.  The  object  of  the  testator  was,  to 
give  to  his  legatees  the  utmost  extent  of  interest  that 
could  be  had  under  the  dean  and  chapter.  Therefore, 
the  nature  and  formation  of  the  gift  shew  an  intention 
that  the  lease  should  be  renewed. 


1825. 


Capel 

Wood. 
1825. 


Secondly,  the  words  of  the  will  manifest  the  same 
intention.  The  tenant  for  life  is  to  hold  the  premises, 
subject  to  the  payment  of  all  fines  and  rents.  The  only 
payment,  to  which  the  lease  was  subject,  was  the  yearly 
sum  of  \2s,\  and  there  is  nothing  to  answer  to  the 
word  "  fines,"  except  the  fines  payable  upon  renewal. 
The  word  does  not  occur  in  the  clause  which  relates  to 
the  lease  holden  under  the  Duke  of  Northumberland: 
why  should  it  have  been  introduced  in  reference  to  this 
lease?     The  testator  expressly  directs,  that,  after  the 

death 


(a)  9  r«.561. 

Vol.  IV. 


(&)  19  Vet.  ^35. 
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death  of  the  tenant  for  Iife»  all  his  leaseholds  shall  Test 
in  his  trustees,  and  shall  be  assigned  to  the  Plaintiff 
when  he  attains  twenty-one.  This  implies  that,  so  far 
as  the  acts  of  persons  taking  benefits  under,  or  acting  in, 
the  trusts  of  his  will  can  preserve  them,  the  leases  shall 
not  be  permitted  to  expire :  and  they  can  be  prevented 
from  expiring,  only  by  being  renewed  in  the  usual  man- 
ner. As  the  trustees  were  to  execute  these  trusts  during 
the  infancy  of  the  Plaintifi^  the  obligation  on  them  to 
renew  is  expressed  in  more  precise  terms  than  that 
which  attaches  upon  the  tenant  for  life ;  but  there  would- 
be  little  consistency  in  supposing  that  the  testator  meant 
that  the  trustees  for  the  remainder-man  should,  but  that 
the  preceding  taker  should  not,  be  bound  to  renew  the 
lease. 


Mr.  ShadweU  and  Mr.  MerivaUf  for  one  Defendant 

Mr.  Sugden  and  Mr.  Bethettj  for  another  Defendant. 

The  cases  cited  have  no  application ;  for  in  them  a 
clear  trust  for  renewal  was  raised,  and  the  question  was 
merely  as  to  the  mode  in  which  the  trust  ought  to  be 
executed.  Here  it  is  denied,  that  thei;e  are  any  words 
in  the  will,  which  can  raise  a  trust  for  renewal.  It 
would  be  a  violent  straining  of  language  to  found  such  a 
construction  upon  the  occurrence  of  the  word  ^*  fines," 
which  was  probably  inserted  to  include  any  money  pay- 
ments, other  than  the  yearly  rent,  which  might  become 
due  —  the  fees,  for  instance,  which  were  to  be  paid  upon 
the  transmission  of  the  term,  by  the  death  or  assignment 
of  the  lessee,  to  those  who  derived  an  interest  from  him. 
In  no  sense  could  the  tenant  for  life  be  said  to  hold  the 
lease  subject  to  fines  for  renewal;  for  there  was  no 
obligation  on  him  to  renew,  and  he  had  no  right  to 
demand  a  renewal.  Any  renewal  would  have  been  a 
purchase,  on  such  terms  as  might  be  mutually  agreed 

UpOPy 
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upon,  of  a  further  interest  from  the  ecclesiastical  cor- 
poration. The  custom  of  renewing,  which  is  alleged  in 
the  bill,  is  altogether  different  from  that  which  the  evi- 
denoe  proves  to  have  existed.  It  may  be  true,  that,  if 
the  trust,  during  the  infancy  of  the  Plaintiff,  had  t^en 
effect,  the  trustees  would  have  been  bound  to  renew ;. 
but  what  inference  can  be  drawn  from  the  circumstance 
of  the  testifttor*s  having  expressed  vnth  tolerable  clear^ 
ness  his  intention  that  certain  persons,  while  their  ia* 
terest  Itisted,  should  be  bound  ta  renew,  except  that, 
where  no  such  intention  is  expressed,  no  such  intentioil? 
existed? 

Lord  GiFFOBD,  Master  of  the  Rolls. 

There  is  nothing  in  this  lease  which  renders  it  compul* 
sory  either  on  the  lessee  to  take,  or  on  the  lessor  to  grant, 
a  renewed  term.  But  it  is  said  that  there  is  a  habit  of 
renewing  on  such  terms  as  the  dean  and  chapter  think  fit 
to  impose ;  that  they  are  accustomed  to  renew  on  the 
payment  of  certain  fines ;  and  that  Uiis  lease  is  given  to 
the  tenant  for  life  subject  to  the  payment  of  all  fines  and 
rents,  among  which  must  be  included  the  fines  usually 
paid  on  renewals.  Thus,  the  question  in  substance  is^ 
whether,  under  the  word  "  fines,"  there  is  to  be  im* 
posed  on  the  tenant  for  life  a  condition  of  renewing 
according  to  this  habit.  If  she  were  bound  so  to 
renew,  she  ought  to  have  renewed  within  four  years  after 
the  decease  of  the  testator;  and  she  might  have  been 
called  upon  to  pay,  in  the  shape  of  fines,  sums  greater 
than  the  benefit  which  she  derived  from  tlie  estate.  More 
than  an  inference  should  appear  on  the  face  of  the  will 
to  induce  the  Court  to  impose  such  an  obligation  on  the 
tenant  for  life. 

In  a  subsequent  part  of  his  will,  the  testator  directs, 
<^  that  his  trustees  manage  and  do  the  best  for  the  in* 

L  1  2  terests 
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1828.  terestd  and  improvements  of  his  leasehold  estates;  that 
they  receive  all  rents  due  or  to  become  due  thereon,  out 
of  which  they  shall,  during  the  time  of  their  trust,  have 
care  to  pay  all  fines,  rents,  dues,  and  demands."  This 
trust  is  to  continue,  till  William  Capel  shall  have  attained 
twenty-one;  at  which  time  the  trustees  are  to  assign  to 
him  all  the  testator's  remaining  term  and  interest  in  the 
leaseholds.  It  may  be,  that,  under  this  clause,  the 
trustees  would  be  bound  to  renew,  though  it  is  not  per- 
fectly clear  that  they  would  be  under  such  an  obligation. 
But  the  question  is,  does  the  word  ^*  fine "  impose  a 
condition  on  the  tenant  for  life  under  the  alleged  usage 
or  custom  ?     My  opinion  is,  that  it  does  not. 

The  bill  was  dismissed  with  costs. 


From  tliis  decree  the  Plaintifi*  appealed. 

I8S8.  The  argument  was  to  the  same  effect  as  at  the  original 

'**•«'•     hearing. 

The  Lord  Chancellor  concurred  in  opinion  with 
the  late  Master  of  the  Rolls,  and  dismissed  die  appeal. 
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PRATT  V.  BARKER.  2^*^.28. 

March  1  • 

^HE  bill  was  filed  in  May  1821,  for  the  purpose  of  '^l^'^''^^ 
setting  aside  a  voluntary  deed  and  two  powers  of  aside  a  volun- 
attomey  which  the  Plaintiff  had  executed  in  the  pre-  ^IStelfbyS" 
ceding  December^  and  under  which  a  considerable  sum   old  and  infirm 
of  stock  had  been  transferred  to  two  of  the  Defendants,  ofapenon 

upon  trust,  after  his  death,  for  the  benefit  of  themselves  who  had  at- 

j  ,  tended  him  as 

and  certam  other  persons.  a  surgeon,  and 

had  been  oc- 
casionally 
The  facts  of  the  case  are  stated  in  1  Sim.  1.  consulted  bv 

him  respecting 
the  manaffe- 
The  Vice-Chancellor  having  dismissed  the  bill  with  mentofhis 

costs,  the  Plaintiff  appealed.  ?^S^'the 

dividends  of 

Mr.  Home  and  Mr.  Wilbraham^  for  the  appeal.  him ;  it  ap- 

pearing that 
the  nature  and 

Mr.  Sugden  and  Mr.  Spence^  contra.  effect  of  the 

deed  were 
fully  explained 
The  Lord  Chancellor,  in  the  course  of  the  argu-  to  the  grantor 

ment,  expressed  his  opinion,  that  it  was  made  out  in  bcfore^e^ex-* 
evidence,  that  the  execution  of  the  deed  and  the  transfer  excutedit^and 
of  the  stock  were  the  free  and  voluntary  acts  of  Pratt  /  ^^^j  it  of  his 
that  he  not  only  meant  to  do  what  he  had  done,  but  was  <>^°  free  will, 
acquainted  with^  the  nature  and  effect  of  what  he  did ; 
and  that  there  had  been,  in  the  affair,  the  intervention 
of  a  disinterested  third  person. 

Finally,  his  Lordship  affirmed  the  decree  for  the 
reasons  stated  in  the  judgment  of  the  Vice-Chancellor. 
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March  B.  HEWES  V.  HEWES. 

Aiattach*      riiHE  Defendants  entered  their  appearance  on  the 
^»^^  order    "*•    19th  of  Octo&rr.     On  the  29th,  the  Plaintiff  called 

fat  time  hat     q^  them  to  obtain  the  usual  order  for  time ;  and,  on 
been  obtained,  ^^ 

but  l^ore  it    the  5th  of  Naoember,  he  repeated  his  application.     On 

iOf ed^n  or   *^®  ^  ^^^  ^^  November^  he  caused  attachments  to  be  sealed 
optifiedtOfthe  against  them. 
Pl^iatiil^  is 
regular* 

On  the  8th  of  November^  a  petition  for  time  to  answer 

had  been  lodged  at  the  Rolls  and  answered ;  and  the 

order  was  obtained  immediately  afterwards ;  but  it  ^as 

not  served,  nor  was  any  notice  of  it  given  to  the  Plain- 

tifi^  till  the  ISth,  after  the  attachments  had  been  sealed. 

The  Plaintiff  now  moved  that  the  order  for  time 
tiiight  be  discharged. 

Mr.  Wilbraham^  for  the  motion* 

An  order  of  course  is  a  nullity,  until  it  is  served^ 
Young  V.  Smith  (a),  Tanner  v.  Dean  (b) ;  and  the  attach- 
ment must  be  considered  as  sealed  from  the  first  moment 
of  the  ISth.  Stephens  v.  Neale.  {c)  The  Defendants, 
therefore,  were  in  contempt,  before  any  order  for  time 
had  a  legal  existence.  Newcombe  v.  Rowlings  {d)j  and 
Wallis  V.  Glytm  (e),  are  authorities  in  point 

Mr. 

(a)  5  Mad.  190.  (d)  3  MmL  246. 

(d)  4Jlf<u/.  166.  (e)  19  Vei,3B0.  and   C^oper^ 

(r)  1  Mad,  550.  S82. 


•  See  Lotimer  v.  Lormci-f  1  Jac.  <$■  Walk,  284. 
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Mr.  Trcslave,  contra.  1828. 

The  order  was  regular,  when  it  was  obtained ;  and  it 
cannot  be  rendered  irregular  by  subsequent  acts  of  the 
Plaintiff.  If  there  is  irregularity  any  where,  it  is  in  the 
conduct  of  the  Plaintiff,  who  has  caused  attachments  to 
be  sealed  against  Defendants,  who  had  previously  ob- 
tained an  order  for  time  to  answer.  His  ignorance  of 
that  fact  may  be  a  reason  for  not  making  him  pay  costs, 
provided  he  does  not  seek  to  enforce  the  attachments : 
but  it  cannot  deprive  the  Defendants  of  the  benefit  of 
their  order. 

The  Lord  Chancellor  was  of  opinion  that  the 
attachments,  being  sealed  before  the  order  for  time  was 
served,  were  regular;  but,  instead  of  discharging  the 
order  for  time,  he  allowed  it  to  stand,  and  directed  that 
the  Defendants  should  pay  the  cost  of  the  attachments 
and  of  the  present  motion. 
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March  8, 


Where  a  De- 
fendant dis- 
misses a  bill 
for  want  of 
prosecution, 
without  har- 
iDg  made  a 
motion  of 
which  he  had 
given  notice, 
the  PlaintiflT 
cannot  after- 
wards obtain 
an  order  for 
the  payment 
of  the  costs  of 
that  motion, 
as  l>eing  a 
motion  aban- 
doned. 


FARQUHARSON  v.  PITCHER. 

TN  this  case,  the  Defendant,  having  put  in  his  answer, 
gave  notice  of  a  motion  to  dissolve  an  injunction 
which  had  been  obtained :  but,  in  consequence  of  the 
state  of  business  in  the  Court,  it  stood  over  from  time  to 
time,  so  that,  before  it  had  been  made,  he  was  in  a 
condition  to  dismiss  the  bill  for  want  of  prosecution. 
Accordingly,  an  order  of  dismissal  was  obtained,  as  of 
course.  On  the  5th  oi  June  1827,  the  Plaintiff  moved 
to  discharge  the  order  of  dismissal  as  irregular ;  and  on 
the  27th  of  the  same  month,  the  Lord  Chancellor  re- 
fused the  motion  with  costs.  *  On  the  same  day,  die 
Plaintiff  obtained  an  order  of  course  that  the  Defendant 
should  pay  the  costs  of  the  motion  to  dissolve  the  in- 
junction, as  being  a  motion  which  he  had  abandoned. 

The  Defendant  now  moved  to  discharge  that  order 
with  costs,  for  irregularity. 

Mr.  //o;n£7  and  Mr.  SwayistoUy  in  support  of  the  appli- 
cati^n,  argued,  that  the  order  of  dismissal  put  an  end  to 
every  proceeding  in  the  suit ;  that  no  subsequent  step 
could  be  taken,  except  for  the  purpose  of  carrying  into 
execution  the  order  of  dismissal ;  and  that,  after  that 
order,  it  was  not  competent  to  the  Plaintiff  to  obtaiil  an 
order  fur  the  payment  and  taxation  of  the  costs  of  a  mo- 
tion alleged  to  have  been  abandoned.  They  further 
argued  that  the  motion  could  not  be  considered  as 
having  been  abandoned.  It  was  a  pending  motion  up 
to  the  time  of  dismissal ;  and  as  the  order  of  dismissal 

put 
*  Sec  3  Eusselfy  3S^> 
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put  an  end  to  the  injunction,  the  motion  then  became        1828. 

useless,  and  to  have  made  it  would  have  been  equally  p^aquHABsoN 
futile  and  irregular.     In  fact,  the  dissolution  of  the  in-  v. 

junction  was  included  in  the  order  to  dismbs. 

Mr.  Agar^  contra. 

The  Lord  Ch  anceixor  discharged  the  order  obtained 
by  the  Plaintiff,  but  without  costs. 


>". 


i^£^ 


DEW  V.  CLARKE.  ^^r<^  «i-  ^^* 


'NOMAS  CLARKE  and  Valentine  Clarke  vftre  resi-  ^  .Madminif 

trator  of  a 
siduary  legatees  under  an  alleged  will  of  Ely  Stott :  person  de- 

and,  the  executors  named  in  It  having  renounced  pro-  ^^^'^^   e 

bate,  they,  as  such  residuary  legatees,  obtained  letters  the  assets, 

of  administration  to  him  with  his  will  annexed,  and,  as  name'^^e 

his  personal   representatives,  procured  large   sums   of  letters  of  ad- 
,  P  ,  .  ,  r        1    .  1    •     ministratioa 

stock,  part  ot  his  assets,  to  be  transferred  into  their  granted  to  il. 

names.     Mrs.  Dewj  the  only  child  and  sole  next  of  kin  are  recalled, 

"^        ,  and  adminis- 

of  Ely  Stott,  instituted  proceedings  in   the  prerogative  tration  is 

court,  impeaching  his  sanity:  and,  on  the  12th  of  JSe^solenert 
April  1826,  the  judge  of  that  court  pronounced  against  of  kin  of  the 
the  validity  of  the  pretended  will,  recalled  the  letters  of  Held  that  A, 

administration  which  had  been  crranted  to  the  Clarkes*  ^!  "®^  within 

the  meaning 
declared  Ely  Stott  to  have  died  intestate,  and  decreed  ofthe6  6.4. 

letters   of  administration  to  be  granted   to  Mrs.  Dew^  Vth'^Sck** 
This  judgment  was  affirmed  by  the  court  of  delegates  in  which,  as  ad- 


Mrs.  Dew  and  her  husband  had  also  instituted  a  suit 
for  the  protection  of  the  assets  pending  the  litigation  in 

the 


transfenred 
into  his  name. 
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IS'^d.       the  ecclesiastical  court;  and,  on  the  17th  of  Jvly  1826, 
an  order  had  been  made,  that  Thojnas  Clarke  and  Valets 

0 

tine  Clarke  should  transfer  into  the  name  of  the  Account- 
ant-general to  the  credit  of  the  cause  certain  sums 
of  stock,  which  they,  by  their  answer,  admitted  to 
be  part  of  the  assets  of  Ely  Stott.  That  order  they  did 
not  obey :  Valentine  Clarke  went  abroad,  where  he  still 
remained;  and  Thomas  Clarke  was  a  prisoner  in  the 
Fleets  for  the  contempt* 

A  petition  was  now  presented  by  Mr.  and  Mrs*  Z)ro, 
under  the  6  Geo.  IV.  c.  74.,  praying  that  an  officer  of  the 
Bank  of  England^  or  some  other  fit  person,  might  be 
appointed  to  transfer  to  Mrs.  Dew  the  sums  of  stock 
mentioned  in  the  order  of  the  17th  oijuly  1826. 

The  only  question  was,  whether  Thomas  Clarke  and 
Valentine  Clarke  were  trustees  within  the  meaning  of  the 
act* 

Mr.  Sugden^  Mr.  Knight  and  Mr.  Oarratt,  for  the 
petition. 

These  stocks  are  standing  in  the  names  of  Thomas  and 
Valentine  Clarke :  they  hare  refused  to  transfer  them ; 
and  Valentine  Clarke  is  out  of  the  jurisdiction.  The 
only  question  then  is,  are  they  trustees  ?  They  admit 
that  the  stocks  are  part  of  the  assets  of  Ely  Stott  /  they 
held  them  originally  as  his  administrators;  that  title  is 
now  destroyed :  and  the  proceedings  in  the  ecclesiastical 
courts  have  ascertained,  that  the  only  valid  title  is  in 
Mrs.  Dew.  These  Defendants  are,  therefore^  bare  trus- 
tees, and  come  within  the  operation  of  the  seventh  section 
of  the  6  Geo.  IV.  c.  74.  The  words  of  that  section  are 
general ;  and  there  is  no  reason  why  they  should  be  re- 
stricted to  trustees  created  in  a  particular  manner :  it  is 

enougii, 
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enough,  if  the  trust  be  so  clearly  established,  that  no  rea-  1828* 
sonable  doubt  can  be  entertained  with  respect  to  it  This 
trust  cannot,  with  any  propriety  of  speech,  be  called  a 
constructive  trust.  It  does  not  arise  by  any  implication  of 
law,  but  is  the  necessary  result  of  the  instruments,  under 
which  these  stocks  are  held  by  one  party  and  claimed 
by  the  other.  The  Clarkes  hold  these  funds  merely  as 
administrators  of  Ely  Stott ;  they,  therefore,  hold  them 
expressly  in  trust  for  the  persons  who  may  be  entitled 
to  the  possession  of  Ely  Stotfs  assets;  by  the  recall  of 
their  letters  of  administration,  they  necessarily  become 
mere  trustees  for  Mrs.  DeWy  who  is  now  the  sole  per- 
sonal representative  of  Ely  Stott.  It  is  true  that  by 
their  answer  they  claim  to  retain  the  funds  as  their  own ; 
but  their  claim  rests  on  a  will  which  the  competent  tri- 
bunal  has  declared  to  be  a  nullity. 

The  Attomey^General  (Sir  Charles  Wetherell)  and  Mr. 
RoiipeUj  contra. 

The  act  has  always  been  considered  to  extend  only  to 
trustees  holding  upon  trusts  created  by  express  declar- 
ation. In  the  present  case,  the  alleged  trust  does  not 
arise  from  any  express  declaration.  In  fact,  the  allega- 
tion of  the  Plaintiffs  is,  not  that  the  Clarkes  hold  by  a 
legal  title,  which  is  clothed  with  a  trust  for  them,  but 
that  they  hold  without  any  legal  title,  the  sole  l^al  title 
being  in  Mrs.  Dew.  The  parties,  therefore,  do  not 
stand  in  the  relation  of  trustee  and  cestuis  que  trust. 
The  case  stated  is,  that,  on  the  one  side,  there  is  posses- 
sion without  legal  title,  while,  on  the  other,  there  is  a 
title  both  legal  and  equitable,  without  possession ;  and 
the  object  of  the  application  is  —  not  to  unite  the  legal 
and  equitable  interests  —  but  to  annex  the  possession  to 
the  legal  title. 

The 
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1828.  77ie  Lord  Chancellor. 

Though  there  can  be  no  doubt  as  to  the  right  of  the 
petitioner  to  the  fund,  I  cannot  make  any  order  upon 
this  petition.  Upon  consideration,  I  am  of  opinion  that 
the  act  must  be  confined  to  trusts  created  by  express 
declaration.  I  am  informed,  that,  in  the  bill,  as  it  origi* 
nally  stood,  there  was  a  clause,  which  would  have  in« 
eluded  constructive  trusts,  but  Lord  Redesdale  objected 
to  it  strongly,  and  it  was  struck  out.  * 

•  See  1  Wm.  4.  c.  60. 


JACKSON  V.  ROWE. 

April  M.  24. 

To  a  bill,  sut-  ^i^HIS  was  an  amended  bill,  filed  by  Mr.  and  Mrs. 

inen^'under  Jackson  against  Jolin  Paul  Bawe.      It  stated,  thfit, 

which,  aflera  by  indentures  of  lease  and  release,  dated  the  21st  and 

limited  to  A.,  22d  o£  September  1789,  made  and  executed  between  and 

the  Plaintiff  by  Richard  Pope  and  Deborah  his  wife  of  the  one  part, 

to  certain  be-  and  Treacher  and  Taylor  of  the  other  part,  and  by  virtue 

"^''^Il^^n^n*?  of  a  fine  duly  levied,  certain  hereditaments  in  Middlesex 
and  praying  •'  ' 

the  delivery  were  limited  to  Richard  Pope  for  life :  remainder  to  his 
deeds  the  De-  ^^^^  Deborah  for  life ;  remainder  to  the  use  of  such  one 
fendant  put  or  more  of  the  children  of  the  marriage  as  Richard  and 
purchase  from  Deborah^  or  the  survivor,  should  appoint ;  that,  by  an 

j<.,  forvalu-  indenture,  dated  in  Jidu  1799,  made  and  executed  by 
able  consider-  ^  ^  ^  ^ 

ation,  without  and 

notice,  aver- 
ring that  A,  pretended  to  be  seised  in  fee,  and  was  in  possession,  but  not  averring 
that  he  had  any  title  prior  to  and  independent  of  the  settlement :   QiMpre,  Whether 
such  a  plea  is  a  good  defence  to  the  bill. 

A  plea  of  purchase  for  valuable  consideration  without  notice,  must  aver,  that  the 
vendor  pretended  to  be  seised,  not  merely  before,  but  at  the  respective  times  of  the 
execution  of  the  conveyance,  and  of  the  payment  of  the  consideration. 

Semble,  Leave  will  not  be  given  to  amend  a  plea,  unless  the  Court  is  satisfied 
that  the  defect,  which  the  amendment  is  intended  to  remedy,  arose  from  an  acci- 
dental slip. 
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and   between  Mrs.  Pope^   described  as  the  widow   of        1828» 
Richard  Pope^  of  the  one  part,  and  her  daughter  the 
Plaintifi^  Mrs.  Jackson^  by  her  then  name  of  Deborah 
Popey  of  the  other  part,  reciting  that  Richard  Pope  was 
dead  without  having  exercised  the  power  of  appointment 
jointly  vested  in  him  and  his  wife,  Mrs.  Pope^  in  pur- 
suance of  her  power,  appointed  the  premises  to  her 
daughter  Deborah  ;  that  this  deed  was  duly  registered ; 
that  Mrs.  Pope  intermarried  with  John  Rawe  in  Naoem" 
ber  1801;  that  Rawe  died   in  October   1816,   having 
appointed  John  Paul  Rowe^  who  was  his  heir  at  law, 
his  executor;  that  the  title-deeds  of  the  premises  were 
in  Rowers  possession  at  the  time  of  his  decease,  and  that 
John  Paul  Rowe^  as  heir  at  law  and  devisee  of  his  father, 
had  obtained  possession  of  these  deeds,  and,  ever  since 
his  father's  decease,  had  received  the  rents  of  the  pro* 
perty;  and  that  the  Plaintiff's  mother  died  in  1824, 
having  appointed  the  Plaintiff  Deborah  her  sole  exe- 
cutrix.    The  bill   further  stated,   that  the  Defendant 
pretended,  that  the  Plaintiff's  mother,  at  and  before  the 
time  of  her  marriage  with  John  Rowe,  alleged,  that  she 
was  sebed  in  fee  in  possession  of  the  tenements  in 
question  —  that,  in  consideration  of  the  marriage,   it 
W!as  agreed  between  her  and  him, 'that  she  should  con- 
vey the  fee-simple  in  possession  of  those  tenements  to 
him  Rffwcj  his  heirs  and  assigns — that  this  agreement  was 
carried  into  effect,  by  indentures  of  lease  and  release, 
dated  the  18th  and  19th  of  November  1801,  being  the 
settlement  made  upon  the  marriage  of  the  parties ;  and 
that  the  Defendant  insbted  that  his  said  father  was  a 
bon&^fide  purchaser  of  the  premises  for  a  good  and 
valuable  consideration,  and  had  no  notice  of  the  in- 
denture of  the  22d  of  September  1789,  or  of  the  deed 
of  appointment  of  the  11th  of  July  1799.     The  bill 
then  denied  the  truth  of  these  pretences;  charging,  that, 
before  and  at  the  time  of  the  marriagej  John  Raaoe 

had 
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189S.  had  due  notice,  or  knew,  or  believed,  or  suspected,  or 
had  reason  to  know,  believe,  or  suspect,  that  the  PiakH 
tiff's  mother  had  executed  the  indenture  of  the  22d  of 
September  1789,  and  the  deed  of  appointment  of  die 
11th  of  July  1799,  ^^and,  therefore,  that  she  had  ceased 
to  have  any  interest  whatever  in  the  said  estate  and 
premises:"  and  some  circumstances  were  stated  at 
evidence  of  such  notice.  The  prayer  was,,  that  die 
Defendant  might  account  for  the  rents  which  had  been 
received  by  his  father  or  himself;  and  that  he  might  be 
decreed  to  deliver  up  the  title-deeds  to  the  Phunti& 

The  Defendant  d^nurred  to  so  much  of  the  bitt  ai 
prayed  relief  or  discovery  with  respect  to  the  rents  ie» 
ceived  in  the  lifetime  of  the  mot&er:  to  the  residue  of 
the  bill  he  put  m  a  plea  and  an  answer* 

The  plea  was  m  die  followuig  form:— -^  And  as  to 
so  much  of  the  prayer  of  the  said  bill  as  extends  to  an 
account  and  payment  of  the  rents,  issues,  and  profits  ct 
the  messuages,  tenements,  and  premises  in  the  bill  men* 
tioned,  which  have  been  received  by  or  on  behalf  of  the 
Defendant  since  the  decease  of  Deborah  Bcnoe^  in  the 
bill  named,  and  as  prays  that  the  Defendant  may  be 
ordered  to  deliver  over  to  the  Plaintifis,  or  as  they  shall 
direct  or  appoint,  all  deeds,  papers,  and  wridngs  in  his 
possession,  custody,  or  power,  belonginj^  or  in  any 
manner  relating,  to  the  said  messuages  or  tenements  and 
premises,  and  that  he  may  be  restrained,  by  the  order 
and  injunction  of  this  honourable  Court,  from  further 
receiving  any  of  the  rents,  issues,  and  profits  of  the  said 
messuages,  tenements,  and  premises ;  and  that,  if  neoes* 
sary,  some  proper  person  may  be  appointed  to  receive 
the  same ;  and  for  general  relief;  and  as  to  all  the  dis- 
covery sought  by  theaaid  bill,  except  such  parts  thereof  as 

are 
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are  before  demurred  to,  and  except  as  to  so  much  of  1B2S. 
ibe  said  bill  as  seeks  that  the  Defendant  may  discoTer 
and  set  forth,  whether,  at  some^  and  what  time  before 
dbe  marriage  of  John  Rowe  with  the  Plaintiff  DeboraJCs 
late  mother,  he,  the  said  John  Bowe^  had  not  some  and 
what  notice^  and  whether  he  did  not  know,  believe^  or 
suspect,  or  had  not  some  and  what  reason  to  know, 
believe^  or  suspect  tliat  the  Plaintiff's  late  mother  had 
executed  the  indenture  of  the  22d  of  September  1 789,  and 
the  deed  of  appointment  of  the  11th  of  July  1799,  or 
some,  and  which  of  such  deeds,  or  some  other,  and  what 
deed  or  instrument  in  writing,  in  some  and  what  manner 
affecting,  or  intending  or  intended  to  afifect  or  relate  tO' 
the  estate  and  premises  in  the  bill  mentioned,  or  some 
aad  what  part  thereof;  and  whether  the  said  John  Bawe 
had  not,  at  some  and  what  time  in  his  possession,  cus- 
tody, ot  power  the  said  indenture  of  the  22d  of  September 
1789,  and  deed  of  appointment  of  the  11th  of  July  1799, 
or  one  and  which  of  them,  so  far  as  such  last-mentioned 
interrogatory  extends  to  the  time  antecedent  to  the 
marriage  of  the  said  John  Rawe  and  Deborah  his  late 
wife  —  this  Defendant  doth  plead  thereunto,  and  for 
plea  satth,  that  he  hath  been  informed  and  believes,,  that 
Deborah  Ecme  deceased,  foriperly  Deborah  Pope^  widow, 
before  the  respective  times  of  the  execution  of  the  inden- 
tures of  lease  and  release,  and  the  marriage  with  JbAn22tnx^ 
hereinafter  mentioned,  alleged  and  pretended,  that  she 
was  seised,  in  fee-simple  in  possession,  of  the  messuages 
and  tenements  hereinafter  mentioned,  and  that  she  was, 
at  the  respective  times  aforesaid,  in  the  quiet  possession 
or  the  receipt  of  tlie  rents  and  profits  of  the  same 
messuages  and  hereditaments;  that,  in  the  month  of 
November  1801,  a  marriage  was  agreed  upon  between 
the  said  Deborah  Rowej  then  Deborah  Pope^  and  the 
Defendant's  late  father,  John  Rffwey  and  that,  in  consi- 
deration thereof  Deborah  Bonoe^  then  Deborah  Pope, 

agreed 
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agreed  to  convey  the  fee-simple  in  possession  of  the  said 
messuages  and  hereditaments  to  John  Rawe^  his  heirs 
and  assigns,  in  manner  hereinafter  mentioned;  and  that 
tliereupon  certain  indentures  of  lease  and  release,  dated 
the  18th  and  19th  of  November  1801,  were  duly  exe- 
cuted by  the  said  Deborah  Howe,  then  Deborah  Pope^ 
and  John  Rowe."  The  plea  next  set  forth  the  purport 
of  the  release,  by  which,  after  reciting  that  Deborah 
Pope  was,  by  virtue  of  the  last  will  of  Mary  Franklin^ 
dated  the  19th  oi  September  1785,  seised  of  or  entitled  to 
the  messuages  in  question  in  fee-simple,  they  were  con- 
veyed to  John  Bawe  in  fee.  The  plea  then  averred, 
that  the  marriage  was  duly  solemnized ;  that,  at  or 
before  the  respective  times  of  the  execution  of  the  in- 
dentures of  lease  and  release  of  the  18  th  and  19th  days 
oi  Naoember  1801,  and  of  the  solemnization  of  the  mar- 
riage, John  Bxme  bad  no  notice  whatever  of  any  estate, 
right,  or  title  in  the  Plaintiff  Deborah  Jacksoti^  which  in 
anywise  affected  the  said  messuages  and  hereditaments, or 
any  part  thereof;  and  that  before  the  marriage  he  had 
not  any  notice  whatsoever,  and  that  he  did  not  know, 
believe,  or  suspect,  and  had  not  any  reason,  to  know, 
believe,  or  suspect,  that  the  Plaintiff's  late  mother  had 
executed  the  indenture  of  the  22d  of  September  1789, 
and  the  deed  of  appointment  of  the  llth  of  Jufy  1799, 
or  either  of  such  deeds,  or  any  other  deed  or  instrument 
in  any  manner  affecting  the  premises  in  question,  or 
any  part  thereof,  except  the  deeds  of  the  18th  and  19th 
of  November  1801.  The  Defendant's  title,  as  devisee 
under  his  father's  will,  was  next  shewn ;  and  the  plea 
concluded  by  insisting,  that  John  Rosioe  was  a  ban&^fide 
purchaser  of  the  hereditaments  for  a  good  and  valuable 
consideration,  and  wfthout  notice. 


The  plea  was  supported  by  an  answer. 


On 
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On  the  1st  of  'February  1826,  the  Vice-Chancellor 
overruled  the  plea. 

The  Defendant  appealed. 


1828. 


Mr.  Sugden  and  Mr.  Walter j  in  support  of  the  plea.        March  22. 

In  Walwyn  v.  Lee  (a),  the  averments  of  the  plea  were 
merely  that  the  Plaintiff's  father,  alleging  himself  to  be 
seised  in  fee,  and  being  in  actual  possession  of  the  pre- 
mises, conveyed  them  to  the  Defendant,  who  had  no 
notice  of  tlie  act  of  parliament  under  which  the  Plaintiff 
claimed  :  and  that  plea  was  sustained.  *  Lord  Eldon  in 
his  Judgment  mentions  only  two  propositions  as  necessary 
to  a  plea  of  purchase  for  valuable  consideration  without 
notice  {b\  viz.  that  the  vendor  was  the  owner  or  the  pre- 
tended owner,  and  that  he  was  in  possession.  In  Stojy 
V.  Windsor  {c\  Lord  Hardwicke  said,  "  Where  you  plead 
a  purchase  for  a  valuable  consideration  without  notice 
of  the  Plaintiff's  title,  it  is  sufficient  to  aver,  that  the 

person, 

(a)  9  Ves.5t4.  {b)  9  Vet.  52.  (c)  2Atk.630. 


*  In  the  course  of  the  argu- 
ment before  the  Vice*ChanceU 
lor,  His  Honor  distinguished  the 
present  case  from  Walwyn  v. 
Lee.  "In  Walwyn  v,  Lee** 
observed  His  Honor,  "  it  was 
apparent*  on  the  face  of  the 
bill,  that  the  father  was  tenant 
in  fee  before  the  execution  of 
the  settlement  under  which  the 
l^ndflT  became  tenant  in  tail : 
and,  therefore,  there  was  no  oc- 
casion to  introduce  into  the 
plea  an  averment  to  that  effect. 
Lord  JEldon,  in  his  judgment, 
observes  (a),  that "  the  father  was 


(a)  9  Vet,  31. 

Vol.  IV. 


M 


in  possession  of  documents  which 
would  prove  him  to  be  tenant  in 
fee,  if  he  dropped  the  settle- 
ment, and  withheld  the  act  of 
parliament;"  so  that  it  is  clear 
that  the  pleadings  in  that  cause 
shewed  a  title  originally  in  the 
father,  adverse  to  the  settlement 
under  which  the  plaintiff*  claim- 
ed. But  here  the  bill  does  not 
set  forth  any  title,  originally  in 
the  mother,  adverse  to  the  title 
created  by  the  settlement ;  and, 
therefore,  if  such  prior  dtle  ex- 
isted, it  ought  to  have  been 
pleaded." — MS.  note. 


m 
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1828.  person,  who  conTeyed,  was  seised,  or  pretended  to  be 
seised,  at  the  time  that  he  executed  the  purchase-deeds*'' 
The  rule  is  expressed  by  Lord  Redesdale  {a)  in  these 
words :  ^^  Such  a  plea  must  aver,  that  the  person,  who 
conveyed  or  mortgaged  to  the  Defendant,  was  seised  in 
fee,  or  pretended  to  be  seised,  and  was  in  possession,  if 
the  conveyance  purported  an  immediate  transfer  of  the 
possession,  at  the  time  when  he  executed  the  purchase  or 
mortgage-deed."  It  is  true,  that  in  Hughes  v.  Garth  (&) 
a  plea  of  purchase  for  valuable  consideration  was  over- 
ruled, because  it  did  not  state  how  the  person,  from 
whom  the  title  was  deduced,  became  entitled  ;  but  that 
decision  proceeded  on  the  ground,  that  the  vendor  was  not 
in  possession,  and  that  he  pretended  to  be  seised  of,  and 
to  convey,  a  reversion  only.  The  principle  of  the  decision 
of  the  Court  below  was,  that  a  Defendant,  who  seeks  to 
protect  himself  on  the  ground  of  his  being  a  purchaser 
for  valuable  consideration  without  notice,  must  set  fbrtli 
in  his  plea  some  instrument  under  which  the  fee  simple 
was  vested  in  the  person  who  sold :  and  for  such  a  rule 
there  is  no  authority.  ^'  It  must  be  intended,^'  said 
the  Vice-Chancellor,  ^'  upon  these  pleadings  that  the 
title  of  the  Plaintiff's  mother  to  the  estate  in  question 
depended  wholly  on  this  settlement."  On  the  contrary, 
the  fair  result  to  be  deduced  from  the  pleadings  is,  that 
the  estate  was  originally  the  property  of  the  mother. 
The  conveyance  of  1801  recites,  that  the  fee  became 
vested  in  her  under  the  will  of  Mary  Franklin  :  and  the 
voluntary  settlement,  under  which  the  Plaintiff  claims, 
was  confirmed  by  t  fine,  which,  considering  the  nature 
of  the  limitations,  would  have  been  unnecessary,  if  the 
fee  had  been  in  the  husband.  Besides,  the  bill  itself 
charges  that  the  mother  had  executed  the  settlement  of 

1789 

(a)  Lord  Redesdale  on  Pleadings  275. 
\]b)  S  Eden^  168.     Ambler,  48.1. 
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1789  and  the  appointment  of  1799,  and^  therefore^  bad 
ceased  to  have  any  interest  in  the  premises ;  the  fair 
inference  from  which  is,  that  the  interest  of  the  mother 
was  not  created  by  either  of  those  instruments,  but  was 
anterior  to  them  both.  She  was  in  possession :  JBotce 
was  not  bound  to  inquire  into  her  title,  for  he  had  no 
notice  of  any  circumstance  to  put  him  on  mquiry ;  and 
even  if  he  had  inquired,  the  fee,  which  she  had  before 
the  execution  of  the  deeds  of  1789,  would  have  given  her 
an  apparent  right  to  convey. 

Mr.  Rose  and  Mr.  Tennant^  against  the  plea. 

It  is  impossible  to  find  in  these  pleadings  any  aver- 
ment that  the  mother  had,  or  pretended  to  have,  the 
fee  of  the  property  before  the  execution  of  the  settle- 
ment of  1789 :  and  it  is  contrary  to  every  rule  of  plead- 
ing, to  substitute  for  distinct  averments  such  inferences 
and  conjectures  as  the  Defendant  has  called  in  to  his 
aid.  The  simple  question,  therefore,  is,  whether  a  pur- 
chaser is  to  be  protected  against  the  rightful  title,  pro- 
vided only  he  can  say,  ^'  The  vendor  was  in  possession 
and  pretended  to  be  seised  of  the  fee ;  I  asked  for  no 
title-deeds ;  I  made  no  inquiry  as  to  title ;  but  I  paid 
my  purchase-money  and  got  the  title-deeds,  and  entered 
into  possession."  If  such  a  doctrine  be  held  to  be  law, 
a  person  in  wrongful  possession,  without  any  title  or 
colour  of  title,  has  only  to  sell  to  a  stranger  who  buys 
without  inquiry ;  and  th&  rights  of  the  true  owner,  so  far 
as^the  interposition  of  a  court  of  equity  is  concerned, 
are  destroyed.  The  plea  of  purchase  for  valuable  con- 
sideration without  notice  is  applicable  only  where  the 
vendor  was  in  possession  under  an  apparent  title,  and 
the  purchaser  seeks  to  protect  himself  against  a  subse- 
quent title  which  was  suppressed  or  overlooked.  It  is 
to  that  state  of  circumstances,  that  the  dicta  on  this 
subject,  which  are  to  be  found  in  the  books,  have 
reference. 

M  m  2  Besides, 


1B28. 


522 


CASES  IN  CHANCERY. 


1828. 


Besides,  the  plea  is,  in  other  respects,  defective  in  its 
frame.  First,  the  allegation  ought  to  have  been,  that  the 
mother,  before  and  at  the  respective  times  of  her  marriage 
with  Rowej  and  the  execution  of  the  indentures  of  No' 
vember  1801,  pretended  to  be  seised  in  fee.  The  plea  is 
only,  that  before  these  times,  she  pretended  to  be  so 
seised :  so  that  if  she  had,  at  any  one  time  before  1800, 
represented  herself  to  be  seised  in  fee,  and  had  never 
made  any  such  representation  at  any  other  time,  the  plea 
would  be  strictly  true.  Secondly,  there  is  no  allegation 
that  the  husband,  Rowe,  believed,  or  that  the  Defendant 
believes  that  he  believed,  that  she  was  seised  in  fee. 
Carter  v.  Pritchard.  {a) 


Mr.  Sugdefif  in  reply. 

Neither  in  any  of  the  treatises  on  pleadings,  nor  in 
those  cases  in  which  the  subject  of  pleas  of  purchase  for 
valuable  consideration  has  been  most  elaboratelv  dis- 
cussed,  is  it  suggested  that  such  a  plea  ought  to  contain 
an  averment,  that  the  Defendant  believed  that  the  vendor 
was  seised  in  fee.  If  such  an  averment  be  necessary  in 
any  case,  it  can  only  be  where  the  purchaser  himself  is 
the  Defendant.  In  the  mouth  of  a  third  party  claiming 
through  him.  It  would  be  nugatory. 


As  to  the  other  objections,  the  fair  construction  of  the 
plea  is,  that  the  mother,  before  and  at  the  time  of  her 
marriage  with  Rawej  pretended  to  be  seised.  Tlie  ex- 
ecution of  the  deeds  of  November  1801  constitutes  of 
itself  a  representation  by  her  that  she  was  then  seised. 
Tlie  Defendant  and  the  Plaintiff  both  claim  under  her; 
the  latter  under  a  conveyance  made  for  valuable  con- 
sideration, the  former,  under  a  voluntary  settlement: 
her  seisin,  or  claim  of  seisin,  therefore,  is  not  a  point  in 

issue 

(a)  Cited  in  SugdenU  Vend,  and  Purch.  737.  sixth  edit. 
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issue  between  the  parties ;  and  the  averments  with  re- 
spect to  it  might,  in  a  case  like  this,  be  disregarded 
altogether. 

The  Lord  Chancellor. 

It  is  stated  in  the  authorities,  that  the  party  relying 
upon  a  plea  of  purchase  for  valuable  consideration 
without  notice  must  aver  that  the  vendor  was  seised,  or 
pretended  to  be  seised,  and  was  in  possession,  at  the  time 
when  he  executed  the  conveyance.  In  this  plea  I  find 
no  such  averments,  nor  any  thing  equivalent  to  them. 
The  averment  is,  "  that  Deborah  Pope^  before  (not  before 
and  at)  the  respective  times  of  the  execution  of  the  in- 
denture, and  of  her  marriage  with  Bowe,  alleged  that  she 
was  seised."  In  the  case  from  Atkj/ns  (a),  it  is  stated  ex- 
pressly that  the  averment  must  be,  that  the  person  who 
conveyed  was  seised,  or  pretended  to  be  seised,  at  the 
time  when  he  executed  the  deeds. 

It  was  argued,  that  it  was  not  necessary  that  the  usual 
form  of  averment  should  be  followed  in  this  case,  be- 
cause the  Plaintiff  and  Defendant  claimed  under  the 
same  person,  the  vendor.  But  no  authority  was  cited  in 
favour  of  such  a  distinction ;  and  on  principle  it  cannot 
be  maintained.  A  plea  of  this  kind  must  shew,  that,  if 
the  vendor  had  not  a  good  title,  the  party  purchasing 
was  imposed  on  at  the  time  of  the  purchase. 

On  this  single  ground,  and  without  entering  into  the 
consideration  of  the  question  decided  by  the  Vice- 
Chancellor,  I  am  of  opinion  that  the  plea  must  be 
overruled. 
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(a)  2  At^.  630. 
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An  application  wa3  made  for  leave  to  amend  the  plea 
and  the  petition  of  appeal.  It  was  stated,  that,  in  the 
plea  to  the  original  bill,  the  averment  was,  that  Deborah 
PopCf  before  and  at  the  times  of  the  execution  of  the 
indentures  of  November  1801,  and  of  her  marriage  with 
Bowe^  pretended  that  she  was  seised;  and  that  the 
omission  of  the  words  *^  and  at"  was  a  mere  slip. 

ne  Lord  Chancellor  gave  leave  to  amend  the 
plea  and  petition  of  appeal  in  this  respect ;  adding^  that, 
if  the  Plaintiff  required  an  affidavit  that  the  omission 
had  been  merely  accidental,  and  had  not  been  the  result 
of  any  instructions  given  by  the  Defendant  or  his  soli^ 
citor,  such  an  aflSdavit  must  be  made. 


An  affidavit  to  that  effect  was  accordingly  made  by 
the  Defendant  and  his  solicitor;  and  the  Defendant 
further  swore,  that  he  believed  that  Deborah  Pope, 
before  and  at  the  time  of  the  conveyance  to  Jiawe^  and 
of  her  marriage,  pretended  to  be  sebed  in  fee. 

Before  the  order  giving  leave  to  amend  was  drawn 
up,  an  application  was  made  with  a  view  to  enlarge  the 
terms  of  the  order,  so  as  to  enable  the  Defendant  to 
introduce  into  the  plea  an  averment  of  his  belief  con- 
formable to  the  statement  contained  in  the  affidavit. 


1829. 


The  Lord  Chancellor. 

The  rule  of  the  Court,  with  respect  to  the  amend- 
ment of  pleas,  is  stated  by  Lord  Eldon  in  Wood  v. 
Strickland,  {a)  "  In  Newman  v.  fValker"  says  he^ 
<*  Lord  Thurlow  tlius  states  the  rule ;  which  is  also 
given  by  Mr.  H^att  in  his  edition  of  the  Practical  Be- 

gister. 

(s)  9  Vei,  ^  BetL  lS7i 
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gister.  <  With  respect  to  any  amendment  of  the  plea,  1829* 
thoogh  certainly  there  have  been  cases  in  which  the 
Court  has  permitted  pleas  to  be  amended,  where  there 
has  been  an  evident  slip  or  mistake,  and  the  material 
ground  of  defence  seems  to  be  sufficient,  yet  the  Court 
always  expects  to  be  told  precisely  what  the  amendment 
is  to  be,  and  how  the  slip  happened,  before  they  allow 
the  amendment  to  take  place.'  Lord  Thurlaw  repeats 
the  same  opinion  afterwards  in  The  Nabob  ofArcot  v.  The 
East  India  Company.^'  (a)  In  the  same  case  of  Wood  v. 
Strickland  I^rd  Eldon  said,  **  I  shall  not  preclude  the 
Defendant  from  making  a  motion  explaining  how  the 
slip  happened,  and  stating  distinctly  the  intended  amend- 
ments." On  these  grounds  I  considered  myself  war- 
ranted in  permitting  an  amendment  of  the  plea,  so  that 
the  averment  should  be,  that  the  lady  pretended,  at  the 
time  of  the  execution  of  the  conveyance  to  Rowej  and  of 
her  marriage  Vith  him,  that  she  was  seised :  for  the 
nature  of  the  amendment  was  specified,  and  it  was 
stated  how  the  slip  arose,  and  that  statement  was  verified 
by  the  affidavit  of  the  Defendant  and  his  solicitor.  But  I 
do  not  think  I  should  be  justified  in  permitting  any 
further  amendment. 

(a)  5  Bro,  C.  C,  %9U.  500— ^  10.     1  Fei.  jun.  57 1 . 
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1887. 
Fe6. 22, 

18S8. 
March  84. 


PYCROPT  V.  GREGORY. 


TLfARTHA  HARDRESSy  by  lier  will  dated  the 
28th  of  July  1792,  devised  gavelkind  lands  in 
Kent  unto  John  Gregory  and  Richard  Coleman^  their 
heirs  and  assigns,  upon  trust  for  her  kinsman  William 
^  devUed^  &mmon  during  his  life;  and  from  and  after  his  de- 
cease, upon  trust  to  assure  and  convey  the  same  to  the 
use  of  all  and  every  the  child  and  children  of  WiUiam 
SammoTiy  who  should  be  then  living,  and  the  issue  of 
such  of  them  as  should  be  then  dead,  and  the  heirs  and 
assigns  of  such  children  and  issue  respectively.  *^  And 
in  case,"  continued  the  testatrix,  **the  said  William 
Sammon  shall  depart  this  life  without  leaving  any  such 
child  or  children  as  aforesaid,  then  upon  trust,  and  it 
is  my  will,  that  the  said  John  Gregory  and  Richard  Cole" 
many  their  heirs  or  assigns,  shall  and  do,  as  soon  as  may 
be  after  the  decease  of  the  said  William  Sammon  without 
leaving  any  such  issue  as  aforesaid,  convey  and  assure 
to^the  next  of  the  said  messuage  and  tenement,  lands  and  heredita- 
father  and  nients  to  the  next  of  kin  of  my  late  father  dnd  mother, 
mother,  J.  H.   John  Hardress  Esq.  and  Tomlinson  Hardress  his  wife, 

nnd  'P  If 

both  dece^ed^  hoth  deceased,  his  or  her  heirs  or  assigns  for  ever,  and 

his  or  her  jf  more  than  one,  in  equal  shares  and  proportions,  and 

heirs  and  as-  .  *  i  T  . 

signs,  and  if      to  take  as  tenants  m  common,  and  not  as  jomt  tenants, 

inore  than  one,  ^^^^  ^^  ^|^gjj.  several  and  respective  heirs  and  assigns  for 

and  propor-       ever," 

tions.    J,  H,  rpi 

and  T.  H.  ^  "« 

were  not  related  to  each  other,  and,  at  the  date  of  the  will,  they  had  no  children,  or 
descendants  of  children,  except  the  testatrix  herself;  so  that,  at  her  death,  there 
was  no  person  who  was  of  kin  both  to  her  father  and  to  her  mother :  Held,  that  no 
person  could  take,  under  the  ultimate  devise  over,  unless  he  was  next  of  kin  both 
to  the  father  and  to  the  mother,  and,  there  being  no  such  person,  that  the  propertf 
devolved  to  the  testatrix's  heir. 


1889. 
Jufy  7. 

An  unmarried 
woman,  up- 
wards of 


lands  to  trus- 
tees and  their 
heirs,  upon 
trust  for  her 
kinsman, 
W,  5.,  during 
his  life,  and, 
after  his  de- 
cease, for  hu 
children  then 
livinp  in  fee ; 
and  in  case 
IV.  S.  should 
die  without 
leaving  any 
such  child, 
then  upon 
trust  to  con- 
vey the  lands 
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'  The  testatrix  was  upwards  of  eighty  years  of  age  at 
the  date  of  her  will,  and  died  on  the  Sd  of  August  1 793. 
She  had  never  been  married.  William  Sammon^  the 
tenant  for  life,  was  her  heir  at  law,  and  heir  by  the  cas« 
torn  of  gavelkind.  He  died  on  the  Sd  of  October  1813, 
without  ever  having  had  any  child.  He  had  been  de- 
clared bankrupt  in  1803. 

The  father  and  mother  of  the  testatrix  were  not 
related  to  each  other.  They  had  had  nine  children, 
all  of  whom,  except  the  testatrix,  were  dead  without 
issue  at  the  date  of  the  will.  There  was  not^  at  the 
date  of  the  will,  or  subsequently,  any  person,  other 
than  the  testatrix,  who  was  next  of  kin  both  to  John 
Hardress  and  to  A?m  his  wife,  (whose  maiden  name 
had  been  Ann  Tomlinson^  and  who  was  called  in  the 
will  Tomlinson  HardtesSy)  and,  consequently,  after  the 
testatrix's  death,  there  was  no  person  who  was  of  kin 
to  both. 

There  was  not,  at  the  date  of  the  will,  any  next  of 
kin  of  John  Hardress  or  of  his  wife,  other  than  the  tes- 
tatrix ;  but  if  she  had  been  dead,  William  Sammon  would 
then  have  been^  and  upon  her  death  he  became,  the  sole 
next  of  kin  of  John  Hardress  i  and,  on  the  death  of 
William  Sammon^  there  was  no  person  who  was  of  kin 
to  John  Hardress. 
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At  the  date  of  the  will,  Charles  Spence^  Mary  Spence 
his  wife,  Sarah  Pyaqft^  and  Henrietta  Fordj  would  have 
been  the  next  of  kin  of  Ann  Hardress^  had  the  testatrix 
•been  dead;  and,  upon  her  decease,  they  became  the  next 
of  kin  of  Ann  Hardress.  Charles  Spence^  Mary  Spence^ 
and  Sarah  Pycroft  died  in  the  lifetime  of  William  Sammon  ; 
and  thus,  at  William  Sammon^s  death,  Henrietta  Ford 
was  the  sole  next  of  kin  of  Ann  Hardress  then  living. 

At 
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CASES  IN  CHANCERY. 

At  the  original  hearing  inquiries  were  directed;  and 
the  Master,  having  prosecuted  these  inquiries,  made  a 
report}  by  which  the  facts  above  mentioned  were  ascer- 
tained. 


At  the  hearing  on  further  directions,  the  question 
Who,  in  the  events  which  happened,  became  entitled,  on 
William  SammorCs  death,  to  the  lands  which  were  the 
subject  of  the  devise? 

The  Plaintiffs,  as  representing  the  interest  of  Sarah 
Pycrqfiy  one  of  the  individuals  who,  at  the  testatrix's 
death,  were  the  next  of  kin  to  her  mother,  but  who  died 
in  the  lifetime  of  William  Sammofij  insisted,  that,  upon 
the  death  of  the  testatrix,  the  estate,  subject  to  the  life 
interest  of  William  Sammon  and  the  contingent  limita- 
tions to  his  children  and  their  issue,  vested  in  him,  as 
the  sole  next  of  kin  of  the  father,  and  in  Charles  Spence, 
Mary  Spenccy  Sarah  Pycroft^  and  Henrietta  Ford  as  the 
next  of  kin  of  the  mother;  each  of  these  persons  taking 
one  fifth  part  of  the  estate. 

The  Defendant,  Henrietta  Fordj  concurred  with  the 
Plaintiffs  in  contending  that  the  devise  was  meant  to 
comprehend  all  persons  who  were  next  of  kin  either  to 
the  father  or  to  the  mother;  but. she  submitted,  that 
only  the  next  of  kin  living  at  the  death  of  the  tenant  fsa 
life,  and  not  all  who  were  next  of  kin  at  the  death  of  the 
testatrix,  were  to  take,  and,  therefore,  that  she  alone  was 
entitled  to  the  lands. 


The  assignee  of  William  Sammon  contended,  that  no 
person  could  claim  under  this  devise,  who  was  not  next 
of  kin  both  to  the  &ther  and  to  the  mother ;  and,  there 
being  no  person  to  answer  that  description,  that  the  fee^ 
subject  to  the  prior  estates,  vested  in  William  Sammon 
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■s  the  testatrix's  heir  at  law  and  hdr  bj  the  castom  of 
gavelkind. 

The  case  was  argued  at  the  Rolls  before  Sir  J.  & 
Copley  ;  bat  judgment  was  not  pronounced  till  after  he 
was  appointed  Lord  Chancellor 


5S9 


1828. 


Pycboft 

». 
Gbeoort. 


The  Lord  Chancellor. 

Martha  Hardress  devised  certain  real  estates  to  Wil^ 
Ham  Sammon  for  life,  and,  after  his  decease,  to  such  of 
his  children  as  should  be  then  living,  and  the  issue  of 
such  of  them  as  should  be  then  dead ;  and  the  will  went . 
on  to  direct,  that,  in  dc^&ult  of  any  children,  **  the 
trustees  were  to  convey  the  said  property  to  the  next  of 
kin  of  my  late  father  and  mother  J(Jin  Hardress  Esq. 
and  Tondinson  Hardress  his  wife,  both  deceased,  his  or 
her  heirs  or  assigns  for  ever,  and  if  more  than  one, 
then  in  equal  shares  and  proportions,  and  to  take  as 
tenants  in  common  and  not  as  joint  tenants,  and  to 
their  several  and  respective  heirs  and  assigns  for  ever/' 

It  was  contended,  that  these  terms  were  equivocal, 
and  two  interpretations  were  suggested.  On  the  one 
side  it  was  contended,  that  the  next  of  kin  meant  the 
persons  who  were  next  of  kin  of  both  the  father  and  the 
mother  of  the  testatrix :  on  the  other  side  it  was  con- 
tended)  that  the  next  of  kin  of  her  late  father  and 
mother  meant  the  next  of  kin  of  the  father  of  the  tes- 
tatrix, and  also  the  next  of  kin  of  her  mother,  and  that 
both  classes  of  next  of  kin  were  to  take.  For  the  pur- 
pose of  supporting  the  latter  construction,  reference  was 
made  to  the  Master's  report,  in  which  it  was  found, 
that,  at  the  date  of  the  will,  and  at  the  time  of  the  death 
of  the  testatrix,  there  was  no  person,  except  herself,  to 

answer 
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CASES  IN  CHANCERY. 

answer  the  description  of  the  next  of  kin  both  of  her 
father  and  of  her  mother :  but  there  was  nothing  to  shew 
that  she  was  apprized  of  this  circumstance. 

The  terms  of  the  will  are  these: — "  To  the  next  of 
kin  of  my  late  father  and  mother,  both  deceased,  his  or 
her  heirs  or  assigns  for  ever."  The  phrase  **  his  or  her 
heirs  and  assigns  for  ever,"  shews  that  the  testatrix 
contemplated  that  the  next  of  kin  might  be  one  indivi- 
dual ;  for  these  are  words  applicable  to  one  individual ; 
and  they  are  consistent  with  the  construction,  that  the 
persons,  who  were  to  take,  were  to  be  the  next  of  kin 
of  both  ihe  father  and  mother,  that  is,  descendants  of 
the  father  and  the  mother  (for  the  father  and  mother 
were  not  related  to  each  other) ;  but  they  are  quite  in- 
consistent with  the  supposition  that  the  testatrix  meant 
the  next  of  the  father  and  also  the  next  of  kin  of  the 
mother,  the  &ther  and  the  mother  not  being  at  all  re- 
lated to  each  other. 

It  does  not  rest  here.  The  testatrix  goes  on  and 
provides  for  the  other  alternative  —  "  And  if  more  than 
one,  in  equal  shares  and  proportions,  and  to  take  as 
tenants  in  common  and  not  as  joint  tenants."  So  that 
she  supposed  that  the  next  of  kin  of  her  father  and 
mother  might  be  either  one  person  or  more  persons 
than  one ;  and  she  has  provided  for  both  contingencies. 
It  is  therefore  clear,  as  it  appears  to  me,  that  she  meant 
by  the  description  of  ^'  the  next  of  kin  of  my  late 
father  and  mother,"  the  next  of  kin  of  both  her  father 
and  mother,  that  is,  the  descendants  of  the  father  and 
mother. 


So  strongly  was  this  felt  in  the  course  of  the  argu- 
ment, that  it  was  contended,  that  the  words  ^*  if  more 
than  one^  then  in  equal  shares  and  proportions,"  were 

words 
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words  without  meaning,  which  had  been  inserted  by 
mistake,  and  ought  to  be  rejected.  The  Court  certainly 
cannot  reject  words  of  that  description.  We  must  give 
a  meaning  to  all  the  words  of  the  will,  unless  it  becomes 
necessary  to  reject  any  particular  expressions  as  incon- 
sistent with  the  whole  of  the  will.  But  these  expres- 
sions, far  from  being,  as  it  is  argued,  inconsistent  with 
the  whole  of  the  clause,  are  quite  consistent  with  the 
previous  words  —  "  to  the  next  of  kin  of  my  late  father 
and  mother,  both  deceased,  his  or  her  heirs  or  assigns 
for  ever." 

I  am  of  opinion,  therefore,  on  the  construction  of  this 
clause,  that  the  testatrix  meant  to  give  the  property  to 
the  descendants  of  her  father  and  mother ;  and  as  there 
is  no  individual  coming  within  that  description,  in  fol- 
lows, that  the  heir  at  law,  or  his  assignees,  who  stand  in 
his  place,  are  entitled  to  have  the  lands  conveyed  to 
them. 
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A  petition  of  re-hearing  was  presented. 

The  Solicilor-General  (Sir  E.  B.  Sttgden)  and  Mr.  Ray- 
let/y  for  the  Plaintiffs. 

M.r.Homcy  Mv.Pqn/Sy  and  Mr.LeCf  for  Defendants 
in  the  same  interest  with  the  Plaintiffs. 

Mr.  Boteler  and  Mr.  Tinney^  for  Mrs.  Ford^  who,  as 
against  the  heir  at  law,  had  the  same  interest  with  the 
Plaintiffs. 


1829. 


The  rule  of  law,  it  was  argued,  is,  that,  in  construing  a 
will,  extrinsic  circumstances  may  and  often  must  be  taken 
into  consideration,  in  order  to  ascertain  the  true  mean- 
ing 
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ing  of  the  testator.  In  Ixme  v.  Lord  HuniingUmer  ^,  that 
point  was  much  considered;  and  the  Court  of  King^s 
Bench  held,  that  extrinsic  circumstances  reUtive  to  the 

ages 


♦  LOWE  V.  Lord  HUNTINGTOWER. 


Collateral  cir- 
cumstances, 
relating  to  the 
ages  of  the 
several  devi« 
sees,  and  to 
their  being 
married  or 
unmarriedy 
admissible  in 
evidence,  for 
the  purpose  of 
ascertaining 
the  true  con- 
struction of 
a  will 


Richard  Lotce,  by  his  last 
will)  bearing  date  the  5th 
day  of  February  1781,  de- 
vised his  real  estates,  in  the 
counties  of  Derhy^  Bedford, 
Lincoln,  Wilts,  and  Middle- 
sex,  to  Edward  Miller  Mun- 
dy,  Robert  Williams,  and 
Kempe  Brydges,  for  the  uses 
therein  after  mentioned,  and 
appointed  them  executors. 
He  next  directed  the  sur- 
plus of  his  personal  estate, 
after  payment  of  his  debts 
and  legacies,  to  be  laid  out 
in  the  purchase  of  lands  in 
partigular  parishes.  Then, 
after  giving  his  daughter 
CA/ir/o^/ff  a  portion  of  1 0,000/., 
on  condition  that  she  mar- 
ried as  therein  mentioned, 
he  continued  thus  —  '<  But  in 
case  she  should  marry  with 
her  own  consent  any  one  of 
my  three  kinsmen  William 
Thomas  or  John  Drury  her 
choice  beginning  with  the 
eldest  then  Thomas  and  then 
John  my  will  is  that  if  any 
one  of  them  takes  place  I 
will  that  which  ever  of  them 
she  chooses  I  give  him  all 
the  Danby  and  Locke  estates 
on  taking  the  name  of  Lowe 


and  settling  one  annuity  or 
rent  charge  of  1000^  a  year 
during  her  life  And  in  case 
the  aforesaid  circumstance 
should  not  take  place  with 
my  daughter  Charlotte  I  then 
will  that  it  may  be  ofiered  to 
my  daughter  Ann  Layton 
otherwise  Lowe  in.  every  par- 
ticular and  charge  the  afore- 
said estates  in  Bedfordshire 
Lincoln  and  Wilts  with  the 
aforesaid  10,000^.  on  the  spe- 
cial conditions  aforesaid  to 
either  of  them  that  shall  not 
marry  as  aforesaid  And 
should  neither  of  the  above 
marriages  take  place  I  will 
that  one  or  any  one  of  the 
sons  of  my  executor  Edward 
Miller  Mundy  and  a  liking 
should  take  place  that  on 
their  taking  the  name  of 
Lowe  and  making  the  same 
settlement  the  estates  shall 
be  theirs  and  their  heirs  male 
for  ever.  And  whereas  the 
above  estates  are  at  present 
charged  with  an  annuity  of 
1000/.  during  the  life  of  my 
brother's  widow  Mrs.  Sydney 
Lowe  I  will  that  the  income 
of  the  remainder  of  my  for- 
tune shall  be  the  property  of 

the 
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ages  of  the  devisees,  and  their  condition  as  to  being 
single  or  married,  were  admissible  in  evidence  for  the 
purpose  of  aiding  the  construction  of  an  obscure  will. 
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the  person  who  marries  either 
of  my  aforesaid    daughters 
and  his  heirs  for  ever  taking 
taking  the  name  of  Lotoe  and 
that  the  intail  be  continued 
on  all  my  fortune  not  to  be 
disposed  of  or  mortgaged  but 
for  the  sole  use  of  the  in- 
come only  to  the  name  of 
I^awe  for  ever    And  should 
it  so   happen    that   neither 
of  my   aforesaid   daughters 
should  marry  in  the  manner 
I  have  mentioned  or  to  some 
worthy  good  man  of  an  estate 
in  fee  of  not  less  than  500l» 
in  land  or  real  property  un- 
incumbered of  10,000/.  I  will 
that  my  said  daughters  have 
10,000/.  each  to  be  paid  by 
my  executors  at  such  time 
as  they  or  any  two  of  them 
think  proper  and  then  I  give 
all  my  estates   both  landed 
and  personal  to  my  kinsman 
WiUiam  Drury  and  his  heirs 
male  for  ever  on  his  and  his 
heirs   taking    the    name   of 
lAyuoe  irrevocably." 

After  the  date  of  the  will, 
the  daughter  Charlotte  mar- 
ried WiUiam  Heathy  and  re- 
ceived a  marriage  portion. 
Her  father  subsequently 
made  a  codicil,  dated  the 
25th  of  May  1785,  by  which, 
after  revoking  the  appoint- 


ment of  Robert  WUliams  and 
Kempe  Brydges  to  be  trustees 
and  executors,  he  ''  devised 
and  bequeathed  unto  Edijoard 
MUler  Mundy  John  Radford 
and  Evan   Lewis  and  their 
heirs  all  his  real   and  per- 
sonal estates  in  the  counties 
of  Derby  Bedford  Lincoln 
Wilts     and     Middlesex     to 
hold  to  them  and  their  heirs 
to  the  use  of  such  person 
and  upon   such  events  and 
under  such   conditions  and 
subject  to  such  charges  as 
are  mentioned  and  declared 
in  and  by  his  said  last  will 
and  testament."      He    then 
proceeded  to  revoke  all  the 
devises  and  bequests,  con- 
tained in    his  will,  for  the 
benefit  of  his  daughter  Char^ 
lotte,  and  declared  void  all 
claim  and  right  which  her 
husband      William      Heathy 
might  have  under  it.  '<  And," 
continued  he,  "  in  case  my 
other  daughter   Ann  Lotoe 
otherwise  Layton  should  mar- 
ry either  of  the  gentlemen  and 
in  the  manner  mentioned  in 
my  said  will  then  and  in  such 
case  and  upon  this  express 
condition  that  either  of  those 
gentlemen  whom  sife  may  so 
marry  and  his  heirs  will  ac- 
cept take  and  use  the  name 

of 
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In  Jofies  V.  Morgan  (a),  Driver  v.  Frank  (i),  Chcinumr 
ieley  v.  Clinton  (c),  Wilkinson  v.  .^f^iam  (^,  Hampshire 
V.  Pierce  {e%  circumstances,  extrinsic  to  a  written  instm- 

ment| 


(a)  Appendix  to  Veame^t  Con- 
tnigeni  Remainders^  BtUier^s  ed. 
(6)  5  Af.  4*  5.  S9. 


(c)  2  Mer,  81.  and  8  Joe.  4* 
fr.116. 

(d)  1  K«.4-J5.422. 
(r)  8  Fes,  sen.  217. 


of  Lotve  only  I  give  all  my 
real  and  personal  estates  sub- 
ject to  my  debts  f\ineral  ex- 
penses and  legacies  and  also 
subject  to  a  rent-charge  of 
lOOO/.  per  annum  to  my  said 
daughter  Ann  Lov^  other- 
ivise  Layton  for  her  life  and 
independent  of  her  husband 
unto  such  of  those  gentle- 
men whom  she  may  so  marry 
and  his  heirs  And  in  case 
my  said  daughter  Ann  Lotve 
otherwise  Laj^on  shall  not 
choose  to  marry  either  of 
those  gentleman  who  I  have 
mentioned  in  my  will  for  that 
purpose  or  if  she  does  marry 
one  of  them  and  he  should 
refuse  to  accept  take  and 
use  the  name  of  Lowe  then 
and  in  such  case  I  do  hereby 
revoke  all  devises  and  be- 
quests contained  in  my  said* 
will  and  this  my  codicil  to 
my  said  daughter  Ann  Lowe 
otherwise  Lai/ton  and  in  lieu 
thereof  I  give  and  devise 
unto  her  10,000/.  to  be  paid 
to  her  at  her  age  of  twenty- 
one  years  or  day  of  marriage 
which  should  first  happen  and 
in  the  meantime  and   until 


the  said  10,000/.  shall  be- 
come payable  I  direct  my 
executors  to  pay  unto  my 
said  daughter  Ann  Lowe 
otherwise  Lai/ton  3/.  per 
cent,  per  annum  for  the  same 
and  I  hereby  charge  my  real 
and  personal  estates  with  the 
payment  of  the  said  lOfiOOL 
and  the  interest  thereof  as 
aforesaid  And  in  all  re- 
spects subject  and  conform- 
able to  this  my  codicil  I  do 
confirm  my  last  will  and  tes- 
tament." 

Richard  Lowe  died  shortly 
afler  the  date  of  the  codicil. 
The  daughter  Ann  attained 
her  age  in  1788 ;  and  in  1789 
she  married  Mr.  Fane,  who 
had  not  an  estate  in  fee  of 
not  less  than  500/.  in  land, 
or  real  property  unencum- 
bered of  10,000/.  Mrs. 
Fanes  legacy  of  lO^OOO/. 
was  paid  out  of  the  personal 
assets  of  her  father ;  and  the 
Plaintiff  WHliam  Drury  as- 
sumed the  name  of  Lowe^ 
entered  into  possession  of 
the  real  estates  of  the  tes- 
tator, and  sufiered  a  recovery 
to  the  use  of  himself  in  fee. 

He 
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mentj  were  taken  into  consideration  for  the  purpose  of 
ascertaining  the  intention  of  the  parties  and  construing 
the  words  accordingly. 

In 
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He  afterwards  contracted 
to  sell  a  part  of  the  estate  to 
Lord  HuntingtoweTy  and  filed 
his  bill  against  him  for  specific 
performance. 

The  question  in  the  cause 
wasy  whether  the  vendor  had 
an  indefeasible  estate  in  fee 
simple;  and  that  depended 
on  the  question,  whether  the 
daughter  Anny  in  the  event 
of  the  death  of  her  husband 
Mr.  Fanef  and  of  her  marry- 
ing one  of  the  persons  speci- 
fied in  the  will,  might  not 
become  entitled  to  the  pro- 
perty. 

William  and  Charlotte 
Heathy  Thomas  and  Ann 
FanCy  Williamy  ThomaSy  and 
JioAn  Drurj/y  and  several  of 
the .  sons  of  Edtoard  Miller 
Mundy  were  still  living. 

The  Vice-Chancellor  di- 
rected a  case  for  the  opi- 
nion of  the  Court  of  King's 
Bench.  That,  case  stated 
the  material  parts  of  the 
will  and  codicil  t)f  the  tes- 
tator, and  the  facts  above 
mentioned ;  and  upon  this 
case*»  the  Judges  certified 
that  the  Plaintiff  was  seised 
of  an  indefeasible  estate  in 


fee  simple  in   the  lands  in 
question. 

The  cause  came  on  before 
Lord  Eldon  on  the  1st  of 
November  1822,  who  ordered 
that  the  case  should  be 
amended  by  introducing  the 
statement  of  certain  facts; 
and  that  the  case,  when  so 
amended,  should  be  referred 
back  to  the  Judges  for  their 
opinion  on  the  following 
questions  : 

«« Whether  the  facts  there- 
by ordered  to  be  introduced 
in  the  said  case  were  ad- 
missible as  evidence  in  the 
said  case : 

''  And,  if  so,  whether,  on 
the  case,  so  amended  as 
aforesaid,  they  were  of  the 
same  opinion  as  before  cer- 
tified by  them,  or  how  other- ' 
wise." 

The  facts  thus  introduced 
into  the  case  were  the  fol-. 
lowing. 

<<  At  the  date  of  the  will, 
the  Plaintiff'(in  the  will  named 
by  the  name  of  William 
Drury)  was  a  bachelor ;  Ann 
Layton,  otherwise  Lotoe,  had 
attained  the  age  of  fourteen 
years;  and  Edxoard  Miller 

Mundy, 

*  The  argument  of  the  case  is  reported  under  the  name  otLowe 
,  v«  MawMTSy  in  5  Bam.  4*  ^Id.  917. 
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In  WikWs  case  (a)  it  wm  resolved,  that,  where  ^ere  is 
a  devise  to  Gandhis  children,  or  to  A  and  bis  issu^lbe 
devisee  takes  an  estate  tail,  if  he  has  wo  issue  al  the 

time 

(a)  6  Rep.  17. 


■ 

Mundyy  (in  the  will  named) 
had  five  SODS,  namely,  Edward 
Miller  Mundy  the  younger, 
aged  seven  years,  Godfrey 
Basil  MeyneU  Mundy,  aged 
six,  George  Mundy^  aged 
four,  Frederick  Mundy^  aged 
three,  and  Henry  Mundy^ 
aged  two  years  ov  there- 
about." 

''At  the  date  of  the  codicil, 
the  Plaintiff  was  a  married 
man,  and  all  the  said  sons  of 
Edward  Miller  Mundy  the 
elder  were  living,  and  ba- 
chelors." 

"  At  the  time  when  the  said 
Ann  Lowe^  otherwise  Lay' 
ton,  attained  the  age  of 
twenty-one  years,  and  at  the 
time  of  her  said  marriage, 
the  Plaintiff  was  a  married 


» 


man. 

1S24.  The   case  thus  amended 

was  argued  by  Mr.  Tindal 
for  the  Plaintiff,  and  by 
Mr.  Haslewood  for  the  De- 
fendant. 

Mr.  Haslewood*  contended 
that,  though,  upon  the  words 
of  the  will  and  codicil  taken 


by  themselves,  it  might  be 
doubtful  whether  the  devise 
to  William  Drury  was  to 
take  effect  on  the  payment 
of  the  legacy  to  the  daughter, 
or  was  to  remain  in  contin- 
gency till  there  could  be 
no  such  husband  of  t)be 
daughter  as  was  described 
in  the  will,  yet  the  collateral 
circumstances,  stated  in  the 
case,  were  admiBsibie  in  evi* 
dence,  in  order  to  asceitaia 
the  true  meaning  of  the  tes- 
tator, and  that  tfiey  demonr 
strated  that  the  latter  oen* 
struction  was  the  only  soe 
which  was  confomable  to  his 
real  intention. 

At  the  date  of  the  will,  he 
argued,  the  testator's  youager 
daughter  had  attained,  the 
age  of  fourteen  years;  and 
Mr.  Miller  Mundy  had  fife 
sons,  the  eldest  of  whom  was 
seven,  and  the  youngest,  two, 
years  of  age.  Now,  the  in- 
tention of  the  testator  was 
clear  to  this  extent,  that 
every  one  of  these  boys  was 
to  have  a  chance  of  obtain- 
ing the  property  by  becom- 
ing the  husband  of  tds  dai^- 

ter. 


*  The  veiydaborate  argument  of  Mr.  iCsMitnsM^  in  this  ca^^ 
published  in  1SS7. 
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tiDledrthe  devise,  bnt  if  lie  h&tb  issttt^  he  and  his  issue 
hUTc  but  a  joint  estate  for  life ;  so  that  the  circumstances 
of  the  fiunity  of  the  devisee  were  not  only  admitted  by 

the 
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ter.  But  seven  years  would 
ebpse  before  the  eldest 
would  be  marriageable  by 
law,  and  twice  seven  years, 
before  he  would  be  mar- 
riageable according  to  the 
customs  of  English  society. 
Is  iff  probable,  that  the  tes- 
tator intended  his  daugh- 
ter to  wait  seven  yearsi  or 
twice  seven  years,  for  the 
eldest  son  of  Mr.  Miller 
Mundyy  or  thrice  seven  years 
for  his  youngest  son,  before 
receiving  the  portion  de- 
signed for  her?  Interest 
was  not  given  in  the  mean 
time.  Yet,  if  tlie  legacy 
were  sooner  paid,  all  the  sons 
of  Mr.  Miller  Mundy^  as  well 
as  the  younger  brother  of 
the  Plaintiff,  would,  accord- 
ing to  the  interpretation  on 
which  the  Plaintiff  insisted,- 
be  shut  out  from  any  oppor- 
tunity of  contracting  mar- 
riage with  the  testator's 
daughter  and  obtaining  the 
benefits  annexed  to  such 
marriage.  Was  it  not  much 
more  probable,  that  the  pay- 
ment of  the  legacies  was  to  be 
without  prejudice  to  the  con- 
ditional devise,  in  favour  of 
a  Drury  or  a  Mundy  f 
If  this  construction  were 

N 


probable  on  comparing  col- 
lateral circumstances  with 
the  contents  of  the  «viK,  it 
seemed  to  be  certain  on  com- 
paring them  with  the  con- 
tents of  the  codicil.  The 
10,0007.  was  there  made  pay- 
able to  the  testator's  daugh- 
ter, on  her  attaining  the  age 
oi  twenty-one  years.  At 
that  period  of  timop  at  die 
latest,  the  estate  of  the  Plain- 
tiff was  to  vest  and  become 
indefeasible,  according  to  the 
construction  for  which  he 
contended.  But  the  eldest 
son  of  Mr.  Miller  Mundy 
would  then  be  fourteen,  and 
the  youngest,  nine,  years  old : 
only  one  of  his  sons  would 
be  marriageable  in  law,  and 
not  one  of  them  would  be 
marriageable  in  fact.  The 
devise  to  any  one  of  Mr. 
Mundy  B  sons  who  should 
marry  the  testator's  daugh- 
ter, was,  therefore,  utterly 
inconsistent  and  irreconcile- 
able  with  a  notion,  that  the 
devise  to  the  Plaintiff  was  to 
take  effect  on  payment  of 
the  legacy  to  the  testator's 
daughter.  And,  if  so,  the 
right  interpretation  of  the 
devise  to  the  Plaintiff  must 
be,  —  that  it  was  to  take 
n  2  eflect 
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the  Court  as  fit  to  be  received  in  evidence,  but  actually 
formed  the  ground  9f  the  decision  to  which  they  came. 
Under  a  bequest  to  the  children  of  A»9  prima  facie  only 
children  of  A,  are  meant;  if,  however,  there  be  no 
children  of  ^.  living,  grandchildren  may  take,  (a)  In  like 
manner,  illegitimate  children  may  take  under  the  de- 
nomination of  ^^  children  of  ^.,"  if  he  has  no  legitimate 
children ;  but  they  will  not  take  by  that  description  along 
with  legitimate  children  o^A.  Cartwright  v.  Vawdry.  (J) 
Lord  Woodhouselee  v.  Dalripnfle.  {c)  In  the  latter 
case  Sir  William  Grant  adverted  particularly  to  the  cir- 
cumstance^ that  the  testator  was  acquainted  with  the 
state  of  the  family  of  the  legatees  at  the  time  of  making 
his  will.  There  is  also  a  numerous  class  of  cases,  in 
which  the  Court,  in  order  to  determine  what  should 
pass  by  the  words  of  a  devise  or  bequest,  has  admitted 
evidence  as  to  the  state  of  a  testator's  property.  Dcy 
V.  Trig,  {d) 


(C 


In  Goodinge  v.  Goodinge{e\  Lord  Hardwieke  said. 
Although  parol  evidence  cannot  be  read  to  prove 
instructions  of  the  testator,  after  the  will  is  reduced  into 
writing,  or  declarations  whom  he  meant  by  the  written 
words  of  the  will :  yet  that  is  different  from  reading  it 
to  prove,  that  the  testator  knew  he  had  such  relations : 

to 


(a)  The  cases  on  this  subject 
are  collected  in  Roper  on  Lega- 
ciet,  60—67.  3d  edition. 

ib)  SMer.  419. 


(c)  5  Fes,  530. 
{d)  1  P.  Wms.  287. 
{e)  1  Fa,  sen.  232. 


effect  on  the  failure  of  a  pri- 
mary devise  to  a  particular 
husband  of  the  daughter. 

The  four  Judges  of  the 
Court  of  King's  Bench  cer- 
tified as  follows :  — 

«  We  are  of  opinion,  that 


the  facts  ordered  to  be  in- 
troduced into  the  said  case 
are  admissible  in  evidence  in 
the  said  case.  And,  on  the 
case  so  amended,  we  are 
of  the  opinion  before  cer- 
tified." 
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to  establish  which  fact  it  may  be  read ;  but  not  to  go 
any  further.*'  In  Leigh  v.  Leigh  (a),  one  point  in  con- 
test was,  with  which  of  two  objects  the  testator  had 
giyen  a  particular  direction  in  his  will ;  and  Mr.  Justice 
Lamrence  says,  "  In  order  to  ascertain  whether  the  first 
of  tliese  two  objects  was  that  which  the  testator  had  in 
view,  the  situation  and  circumstances  of  his  family  at 
the  time  of  making  his  will  have  great  weight.  He 
does  not  appear  to  have  had  any  very  near  relations  but 
his  two  sisters ;  for  how  near  a  cousin  Mrs.  Craven  was 
does  not  appear ;  one  of  his  sisters  was  single ;  and  the 
other  married  to  a  gentleman  of  the  name  of  HacJcetJ* 
And,  in  putting  a  construction  on  the  will,  the  learned 
Judge  reasons  on  those  circumstances. 
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In  Colpqys  v.  Colpqys  (6),  Sir  Thomas  Plumer  says, 
**  I  hope  it  will  not  be  supposed  that  I  dissent  from  the 
case  of  Fonnereau  v.  Poyntz ;  nor  that  I  agree  that 
parol  evidence  is  never  to  be  let  in,  except  in  cases 
where  there  is  a  latent  ambiguity.  The  admission  of 
extrinsic  circumstances  to  govern  the  construction  of  a 
written  instrument,  is  in  all  cases  an  exception  to  the 
general  rule  of  law,  which  excludes  every  thing  dehors 
the  instrument.  It  is  only  from  necessity,  and  then 
with  great  jealousy  and  caution,  that  courts  either  of 
law  or  equity  will  suffer  this  rule  to  be  departed  from. 
It  must  be  the  case  of  an  ambiguity  which  cannot 
otherwise  be  removed,  and  which  may  by  these  means 
be  clearly  and  satisfactorily  explained.  This  is  always 
permitted  in  the  case  of  a  latent  ambiguity,  which  not 
i^pearing  on  the  face  of  the  instrument,  but  arising 
entirely  from  extrinsic  circumstances,  may  always  be 
removed    by  a    reference  to    extrinsic  circumstances. 

In 


(a)  \SVet.92. 


{ft)  Jac.  465. 


Nn  S 
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In  the  case  of  a  patent  ambigditjr,  that  iff  ope  ap« 
pearing  on  the  &ce  of  the  instrument,  as  a  general  mbi 
a  reference  to  matter  dehors  the  inatram^nt  ia  br* 
bidden.  It  must,  if  po^sible^  be  removed  by  eopstnipi 
tion,  and  not  by  averment  But  in  many  casea  this  if 
impracticable ;  where  the  terms  used  are  wholly  indov 
finite  and  equivocal,  and  carry  on  the  fiu)e  of  theip  08 
certain  pr  explicit  meaning,  cmd  the  instrument  fiimishea 
no  materials  by  which  the  ambigui^  can  be  removed  i 
if  ip  such  cases  the  Court  were  to  reject  the  only  Biode 
by  which  the  meaning  could  be  ascert^ned»  visb  ihe 
resort  to  extrinsic  circumstances,  the  instiwm^it  mosl 
become  inoperative  and  void.  As  a  minor  evil,  theaev 
fore,  common  sense  and  the  law  of  England  (which  are 
seldom  at  variance),  warrant  the  departure  fitmi  the 
general  rule,  and  call  in  the  Ught  of  extrinais  evideoce. 
When  the  person  or  thing  is  designated  on  th«  fiiee  of 
the  instrument,  by  terms  imperfect  and  equtvooal,  ad^ 
mitUng  either  of  no  meaning  at  all  by  themseli^e^  or  of 
a  variety  of  different  meanings,  referring  tacitly  or  «&« 
pressly  for  the  ascertainment  and  completion  of  dai 
meaning  to  extrinsic  circumstances,  it  has  never  heai 
considered  an  objection  to  the  reception  <>f  the  evideooa 
q£  those  circumstances,  that  the  ambiguity  waa  fntentf 
manifested  on  the  face  of  the  instrument*'' 


In  the  case  of  Smith  v.  Doe  dem.  Jerne^  Mr.  Jaatioe 
Bajfley  says,  *^  The  evidence  here  is  not  to  produce  a 
construction  against  the  direct  and  natural  "^^■^^wi^g  of 
the  words;  not  to  control  a  provision  which  waa  distinet 
and  accurately  described ;  but  because  there  n  an  a»* 
biguity  upon  the  face  of  the  instrument ;  because  an 
indefinite  expression  is  used,  capaUe  of  being  8atia6edi» 
more  ways  than  one ;  and  I  look  to  the  state  of  the  pnn 
perty  at  the  time,  to  the  estate  and  interest  the  settlor 
had,  and  the  situation  in  which  she  stood  Mrith  tegjBjA 

to 


CASES  IN  CHANCERY. 


6H 


to  the  property  she  was  settlingt  to  see  whether  that 
estatt^  or  interest,  or  situation  wotild  assist  us  in  judg-^ 
ing  what  was  her  meaning  by  that  indefinite  expres- 
sion/' (a) 

In  Jeaeoek  Vi  Falkener  (ft),  Lord  Thurlam  says^  **  Evi-* 
dehce  cannot  be  read  to  prove  what  the  testator  meant 
by  the  words  used  in  his  will,  bat  it  may  as  to  fects 
npon  which  the  testator  made  bis  will," 

The  &ther  and  mother  of  this  testatrix  were  not  re-^ 
kUed  to  each  other ;  so  that  no  person  could  be  next  of 
kin  to  both,  unless  he  were  a  lineal  descendant  ihxn 
them ;  and  as  they  were  both  dead,  and  the  testatrix  was 
the  only  remaining  descendant  of  their  bodies,  they  could 
have  no  descendant  except  issue  oS  her  body.  But  she 
had  never  been  married,  and  was  upwards  of  eighty 
3^ears  of  age ;  and  yet,  according  to  the  judgment  which 
has  been  pronounced,  the  devise  over,  on  the  failure  of 
issue  of  William  Sammotij  was  intended  for  the  benefit 
of  a  class  of  {lersons,  in  which,  onder  the  actual  circum- 
stances of  the  family,  only  the  issue  of  her  own  body 
eould  have  been  comprized.  Such  an  intention  is  so  ioN 
probable  and  irrational,  that  the  Court  would  not  impute 
it  to  a  testatrix,  unless  the  words  of  the  will  were  so 
plain  and  express  as  not  to  admit  of  any  other  fair  con- 
struction* 


I8S8« 


PrCBOfY 

9. 
QwSMOMtL 


Baty  looking  at  the  mere  words  of  devise,  the  con- 
struction, for  which  we  contend,  is,  to  say  the  leasts  as 
natnnil  as  that  which  the  decree  has  put  upon  them.  A 
bequest  to  the  next  of  kin  of  A.  B.  and  C.  2>*  would, 
according  to  the  obvious  import  of  the  words,  indnde 

the 


(a)  52  Brod.  4>  Bing.  5SS. 


(b)  1  Bro.  C.  C.  296. 


Nn  4 
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die  next  of  kin  of  A.  B.  and  also  the  next  of  kin  of 
C»D.i  is  there  any  reason  why  it  should  be  confined 
to  persons  who  are  next  of  kin  to  both,  ]£  A,B.  and 
C.  D.J  not  being  related  in  consanguinity,  happen  to  be 
husband  and  wife?     It  is  very  improbable  that  the 
testatrix  should  have  intended  to  postpone* the  lineal 
descendants  of  her  father  and  mother,  the  issue  of  her 
own  body,  to  her  remote  and  collateral  kinsman  WUliam 
Sammon.     He  was  her  nearest  relation  on  her  fiuher's 
side :  she,  therefore,  gave  the  proper^  to  him  and  his 
children  ;  and  if  he  had  no  issue  to  take  at  his  death,  her 
intention  was,  that  her  nearest  relations,  whoever  they 
were,  and  whether  their  consanguinity  was  derived  from 
the  father's  side  or  from  the  mother's  side,  should  suc- 
ceed to  the  estat^.     Thus,  when  we  look  at  the  drcum- 
stances  of  the  testatrix's  family,  it  is  scarcely  possible  to 
doubt,  that  by  ^^  the  next  of  kin  of  her  late  father  and 
mother"  the  testatrix  must  have  meant  the  next  of  km 
of  her  fiither  and  the  next  of  kin  of  her  mother. 


It  was  argued  that  the  testatrix  has  used  terms  which 
shew  that  the  next  of  kin,  whom  she  contemplated,  might 
be  only  one  person ;  and,  therefore,  it  is  said,  she  could 
not  have  meant  the  next  of  kin  to  either  of  two  persons 
who  were  not  related  to  each  other.  As  she  has  given  to 
a  class  by  words  of  general  description,  it  cannot  be  de- 
nied, that,  if  there  had  been  only  one  individual  answering 
to  the  description,  that  individual  would  have  taken  the 
whole  property.  Doe  v.  Sheffield,  (a)  There  might  be 
only  one  person  who  was  next  of  kin  either  to  her 
father  or  to  her  mother ;  or  there  might  be  more  than 
one  so  related  to  her;  and  if  she  has  used  words  re- 
ferable to  either  of  these  contingencies,  she  has  done 
only  what  it  was  fit  and  natural  for  her  to  do  in  acting 

upon 

(a)  IzEatUS^e. 


Gbbooet. 
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upon  the  intention  we  ascribe  to  her.  Even  if  she  had  1828. 
introduced  a  formal  clause,  providing  expressly  for  the  '  "  '^ 
two  events  of  there  being  only  one  person,  or  of  there  v. 

being  more  than  one  person,  answering  to  the  description 
of  next  of  kin,  she  would  have  done  nothing  more  than 
is  invariably  done  by  conveyancers,  when  the  gift  is  to 
a  class. 

Boe  V.  Quartley  {a)  has  no  application  to  the  present 
case.  There  the  devise  was  to  the  right  heirs  of  Walter 
Mead  and  Mary  his  wife;  and  it  was  held  that  a 
child  of  both  was  the  person  to  take  under  that  descrip- 
tion. But  there  the  husband  and  wife  were  alive ;  so 
that  there  was  a  probability  of  issue :  they  had  a  daugh- 
ter who  was  mentioned  in  the  testamentary  instrument; 
and  the  wife  was  spoken  of  as  being  enceinte  at  th6  time. 
Accordingly  the  judgment  of  the  Court  proceeded  on 
the  ground,  that  the  intention  of  the  testator  was  to  con- 
fine his  bounty  to  the  children  of  Walter  Bead  and  his 
wife. 

Mr.  Preston  and  Mr.  Pembertonj  for  the  assignees  of 
the  heir  at  law. 

It  must  be  conceded  to  us,  that  a  devise  to  the  heirs  of 
A.  and  J9.,  being  husband  and  wife,  or  to  the  heirs  of  the 
body  of  A.  and  j5.,  being  husband  and  wife,  would  be  a 
devise  to  a  person  who  was  heir  of  both,  that  is,  to  issue. 
Roe  V.  Quartley.  (a)  So  a  devise  to  the  children  of  ^.  and 
B.J  being  husband  and  wife,  would  be  a  devise  to  persons 
who  were  children  of  both ;  and  if  there  were  children  by 
a  former  marriage  of  A.y  and  also  children  by  a  former 
marriage  of  J9.,  neither  of  these  classes  of  children 
would  take,  but  those  only  who  were  children  of  both 

A.  and 

(a)  ir.i?.6S0. 
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1888.  A»BDdB.  Chi  what  priacipfe  18  «  dififeient  OMistriic^ 
to  be  adopted  in  the  case  of  a  dsf  iae  to  the  next  of  kin 
of  basband  and  wife?  The  words,  in  tbeur  natural  ooih 
stmctiony  denote  persons  who  are  next  of  kin  of  botkt 
and  there  may  be  persons  who  answer  the  whole  of  the 
description.  Why,  then,  should  it  be  constraed  to 
mean  persons  who  answer  only  one  half  of  the  de* 
scription,  being  next  of  kin  —  not  of  the  husband  and 
wife^—  but  of  the  husband  alone»  and  not  of  the  wife^— 
or  of  the  wife  alone»  and  not  of  the  husband. 

The  words,  which  follow,  strongly  confirm  this  eoO'* 
structioD.  The  testatrix  does  not  direct  the  property 
to  be  sold  and  the  purchase-money  distributed,  nor  does 
it  seem  to  have  occurred  to  her,  that  the  lands  would  nt* 
cessarily  be  parcelled  out  among  a  number  of  perBons* 
The  estate  is  to  be  cooyejred  in  one  mass  to  the  next  of 
kin,  his  or  her  heirs  and  assigns.  It  is  evident,  thefdbra» 
that  the  event«  which  the  testatrix  contemplated  as  moil 
probable,  and  which  she  provides  for  in  the  first  place,  was^ 
that  the  devise  would  operate  for  the  benefit  of  a  single 
individual.  If  she  had  had  in  view  two  classes  of  next  of 
kin,  —  next  of  km  of  her  father  and  next  of  kin  of  her 
mother,  —  the  event,  which,  as  most  likely  to  happen, 
would  have  been  first  present  to  her  mind,  would  have 
been,  that  there  would  be  persons  of  both  classes  to 
take. 

The  testatrix  has  already  directed,  that  the  next  of 
kin,  of  whom  she  speaks,  if  there  should  be  more  than 
one,  are  to  take  the  property  in  equal  shares.  Now 
there  was  every  probability  that  the  next  of  kin  of  the 
father  and  the  next  of  kin  of  the  mother  would  not  be 
in  the  same  degree  of  relationship  to  the  fiither  and 
mother  respectively,  and  that  the  two  classes  would  not 
consist  of  the  same  number  of  individuals.     One  person 

in 
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in  a  near  degree  of  rdationBhip  might  be  sole  next  of 
kin  of  the  fatlier;  the  next  of  kin  of  the  mother  might 
oooBist  of  a  dozen  persons  very  distantly  related  to  her: 
tfaen^  according  to  the  constmction  contended  for  on  the 
other  ade,  the  next  of  kin  of  the  fether  would  have 
tdken  one  thirteenth  of  the  property,  while  the  other 
twelve  tliirteenths  would  have  gone  to  the  next  of  kin 
of  the  mother.  Such  an  intention  cannot  reasonably  be 
imputed  to  the  testatrix,  if  she  bad  meant  to  extend 
her  bounty  to  each  of  the  two  sources  of  blood,  sbe 
would  have  given  one  half  to  the  next  of  kin  of  her 
fioher  and  the  other  half  to  the  next  of  kin  of  her 
mother.  The  words,  which  she  has  used,  do  not  at  all 
accord  with  such  a  scheme.  On  the  other  hand,  ac- 
cording to  the  construction  for  which  we  contend,  if  the 
next  of  kin  consisted  of  more  persons  than  one^  all 
those  persons  would  necessarily  be  in  the  same  degree 
of  relationship  to  the  testatrix's  &ther  and  mother ;  and, 
dierefore^  nothing  could  be  more  natural,  than  that  they 
should  all  take  j>^  capita  in  equal  shares. 


Suppose  that  there  had  been  persons  who  were  the 
next  of  kin  of  both  the  father  and  the  mother  in  a  more 
remote  degree,  and  also  persons  who  were  next  of  kin 
of  each  in  a  nearer  degree ;  it  cannot  be  contended,  that 
the  former  would  not  have  taken  to  the  exclusion  of  the 
other  two  classes.  That  is  decisive  with  respect  to  the 
construction  of  the  devise :  and  the  words  cannot  receive 
a  diiSerent  meaning,  on  account  of  the  accidental  circum* 
stance  that  there  is  no  person  who  is  next  of  kin  to  both* 
In  order  to  vary  the  construction,  recourse  is  had  to  parol 
evidence.  But,  in  the  first  place,  that  evidence  is  not  ad- 
missible. Where  the  description  of  the  legatee,  or  of  the 
subject  bequeathed,  applies  to  more  persons  than  one,  or 
applies  completely  to  none  but  partially  to  several,  the 
ambiguity,  being  raised  by  extrinsic  circumstances,  is  per- 
mitted 
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mitted  to  be  removed  by  evidence  of  extrinsic  circam* 
stances.  Lord  CAen^s  case  {a\  Hampshire  y.JPeirce{b)^ 
Thomas  v.  Tlumias  {c\  Oxenden  v.  Chichester,  {d)  Sudi 
cases  have  no  resemblance  to  the  present :  for  here  there 
is  no  latent  ambiguity ;  whatever  doubt  may  exist,  that 
doubt  arises  upon  the  will  itself>  and  is  not  created  by  ex- 
trinsic circumstances.  Could  it  be  contended  that  de- 
clarations of  this  testatrix  at  the  time  of  making  her  will 
would  be  admissible,  in  order  to  ascertain  whom  she 
meant  by  **  the  next  of  kin  of  her  father  and  mother?" 
In  Colpqys  v.  Colpoys  it  was  apparent,  upon  the  face  of 
the  will  itself,  that  the  testator  had  in  some  clauses  used 
the  term  **  long  annuities "  in  a  sense  different  from 
that  which  it  naturally  bore;  and  the  Court,  therefore, 
looked  at  extrinsic  circumstances,  in  order  to  ascertiun 
what  was  the  meaning  in  which  he  meant  it  to  be  under- 
stood. In  order  to  apply  that  authority  to  the  present 
case,  it  must  be  shewn  that  there  are  words  in  this  will, 
which  render  it  manifest  that  the  testatrix  did  not  mean 
*'  the  next  of  kin  of  my  late  father  and  mother  "  to  be 
understood  in  their  natural  import. 


Secondly,  it  would  serve  no  end  to  shew  what  were 
the  actual  circumstances  of  the  testatrix's  family,  unless 
it  could  be  proved  that  those  circumstances  were  known 
to  the  testatrix :  and  Holmes  v.  Cunstance  {e)  and  Dd 
Mare  v.  Rebello  (g)  prove,  that  it  is  not  to  be  assumed 
that  a  testatrix  is  acquainted  with  the  circumstances  of 
the  persons  to  whom  she  has  bequeathed  her  property. 


Even  looking  at  the  circumstances,  which,  it  is  con- 
tended, ought  to  be  received  in  evidence,  how  does  it  ap- 
pear 


(a)  SRep.eSS. 
{b)  2  Fpf.  6en.216. 
(c)  6  T.  JR.  671. 


{d)  5  Taunt.  147.    4  Dow,  SS. 
(tf)  12  Ves,  279. 
[g)  5  Bro,  C  C.  450. 
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pear  that  there  could  be  no  person  who  would  be  next  of 
kin  of  both  the  father  and  the  mother  ?  In  contemplation 
of  law,  there  might  be  issue  of  the  testatrix  herself,  not- 
withstanding her  advanced  age.  Suppose  that  the  will  had 
been  made  by  a  man ;  he,  physically  as  well  as  legally, 
might  have  had  issue ;  so  that,  in  that  state  of  circum- 
stances, the  argument  of  the  Plaintiffs  would  have  failed  in 
Mo.  Is,  then,  a  will  to  receive  one  construction  or  another, 
according  as  it  is  made  by  a  man  or  a  woman  ?  This 
testatrix  had  had  seven  or  eight  brothers  and  sisters; 
they  might  have  been  scattered  all  over  the  world ;  and 
though  at  the  end  of  thirty-three  years  after  the  death 
of  the  testatrix,  and  upwards  of  110  years  from  the  time 
of  her  birth,  no  person  has  come  in  before  the  Master 
to  claim  to  be  descended  from  John  Hardress  and  Ann 
Hardressj  such  descendants  may,  in  point  of  fact,  exist. 
The  father  and  mother  may  have  been  related ;  and  it 
is  not  to  be  inferred  that  there  was  no  such  relationship, 
merely  because,  at  this  distance  of  time,  the  Master 
is  not  able  to  trace  out  to  any  extent  the  pedigree  of 
two  persons  who  intermarried  more  than  110  years  ago. 
At  all  events,  it  is  unreasonable  (even  if  the  law  would 
permit  the  inference)  to  impute  to  the  testatrix  a  know- 
ledge of  the  facts,  which  the  Master  has  found,  and  of 
the  inferences  which  he  has  drawn.  She  may  never 
have  known  them ;  or  she  may  have  forgotten  them ; 
and  a  reference  to  inquire  whether  they  were  present  to 
her  mind,  at  the  time  when  she  made  her  will,  would  be 
a  species  of  investigation  for  which  no  precedent  could 
be  found.  The  testatrix,  in  the  will  itself,  has  mistaken 
the  name  of  her  mother :  if  she  did  not  recollect  her 
mother's  name,  is  it  likely  that  she  knew  or  recollected 
whether  her  mother  and  her  father  were  related  ? 


1B28. 


PYGEorr 
Gebooey. 


Sir  Charles  Wetherell  and  Mr.  Wheatley  appeared  for 
the  widow  of  the  heir  at  law,  though  she  was  not  a 
par^  to  the  suit. 

The 
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The  SoUciiar^General  m  reply. 

The  cases  of  latent  ambiguities  depend  on  a  principle 
altogether  different  from  that  on  which  we  rest  oar 
case.  Our  proposition  is,  that  the  circumstances  of  the 
family  of  the  testatrix,  at  the  time  when  she  made  her 
will,  may  be,  and  ought  to  be,  looked  at,  in  order  thal^ 
in  reading  her  will,  we  may  give  the  words  which  she 
has  used  the  meaning  she  intended  them  to  bear;  and  that 
proposition  is  fully  established  by  Lffwe  v.  Lord  Hunting'- 
tamer  and  the  other  authorities  which  have  been  cited. 
In  &ct  there  could  be  no  greater  absurdity  than  to  sup- 
pose, that  the  true  construction  of  a  will  can  be  ascer- 
tained without  any  knowledge  of  the  circumstances  in 
which  the  person  who  made  it,  the  person  in  whose 
favour  it  was  made,  and  the  property  to  which  it  relate^ 
were  placed  at  the  time. 


It  must  be  presumed  that  the  testatrix  knew  the  state 
of  her  own  family;  and  the  evidence,  on  which  the 
Master  founded  his  report,  shews,  that  she  could  not 
have  been  ignorant  of  it.  Of  her  brothers  and  sisters, 
the  greater  number  died  in  infancy ;  of  the  others,  two 
were  females,  who  both  died  unmarried ;  and  the  re- 
maining one  was  a  brother,  who  died  without  issue 
at  the  age  of  twenty-seven,  and  was  buried  at  Can" 
terbury^  in  the  neighbourhood  where  the  testatrix  re- 
sided. There  is  no  ground  for  suggesting  that  the 
members  of  the  family  were  dispersed,  so  as  to  lose 
^ght  of  each  other. 


Where  there  is  a  gift  to  the  heirs  of  a  husband  and 
wife,  the  expression  denotes  the  heirs  of  both ;  because 
there  may  be  a  person  who  will  unite  in  himself  the 
character  of  heir  of  both.  But  a  gift  to  the  heirs  of  a 
man  and  his  sister  will  be  construed  to  mean  the  heirs 
of  each,  because  they  cannot  have  issue  of  their  bodies. 

Now 
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Now  here,  though  it  appears  on  the  face  of  the  will  that       1828. 
the  relation   of  marriaire    had   existed  between  John     „  ^ 
Hardress  and  Ann  Hardress^  yet  it  also  appears  that  «. 

that  relation  had  ceased  by  death;  there  existed  no 
person,  who,  at  the  death  of  the  testatrix,  would  answer 
the  description  of  next  of  kin  of  both ;  and  no  such 
person  could  possibly  come  into  esse.  The  gift,  there- 
fore, must  be  construed  distributively,  so  as  to  mean  the 
next  of  kin  of  each. 


The  Lord  Chancellor  adhered  to  his  former  judg-        1350. 
ment,  and  dismissed  the  petition  of  rehearing.  ^^  ** 


Ultimately  the  parties  entered  into  a  compromise. 
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Rolls. 

1897. 
July. 

18S8. 

French  Sto6k, 
the  property 
of  the  bank- 


STEAD  V.  CLAY. 


nPHE  bill  was  filed  by  Steady  as  sole  assignee  under 
a  commission  of  bankrupt,  which,  on  the  26th  of 
June  1823,  was  issued  against  William  Liddard.     Ao> 
t^wf^n«d  b    ^^^^^"K  ^  ^^  ^se  stated  by  the  Plaintiff,  Liddard^  in 


hun  to  his 
wife,  who  af* 
terrards 
transferred  it 
to  her  three 
sisters;  the 


July  1822  being  in  insolvent  circumstances,  and  having 

committed  an  act  of  bankruptcy,  sold  his  property  in 

Englandf  and  remitted  the  proceeds  to  Paris^  where  the 

money  was  invested  in  the  purchase  of  2145  francs  of 

wife,  who  had  Prench  rentes*  either  in  his  own  name  or  in  the  joint 

a  general  pow-  ^  ,  , 

er  ofq)point-   names  of  himself  and  his  wife.     The  dividends  of  this 

ment  ovor  ^^  ^^^      •  j  ^  Liddard^s  bankers  to  the  credit  of  his 

monies  stand-  ^ 

ing  in  the  account.  Out  of  these  dividends  a  further  sum  was  in 
t^in^the  ^  ^^^  manner  invested  in  the  purchase  of  an  additional 
J?ftf/wA  funds,  rente  of  155  francs;  and,  in  February  1824,  he  caused 
by  which  she     ^^  whole  of  this  stock  to  be  transferred  into  his  wife's 

name,  and  she  afterwards  transferred  it  to  her  three 
sisters,  of  whom  Susannah  Clay  was  one. 


Mrs.  Liddard,  who,  in  the  event  of  there  being  no 
children  of  the  marriage,  had  a  power  of  appointing  by 


exercised 

that  power, 

and  aied  in 

her  husband's 

lifetime;  one 

of  the  three 

nsters,  who 

was  also  an 

appointee  and    deed  or  will  1500/.  S  per  cent  Consolidated  Bank  An- 

legatee,  and      nuities,   59/.  Long  Annuities,  and    1000/.   3  per  cent. 
usually  resid- 
ed in  France^ 
took  out  ad- 
ministration 
to  her,  with 
the  will  an- 
nexed.   An 
injunction  was 


Reduced  Bank  Annuities,  all  standing  in  the  name  of 
trustees,  made  a  will  and  codicil,  by  which  she  dis- 
posed of  these  funds,  and  gave  the  residue  of  her  estate 
and  effects  to  her  sister  Mrs.  Clay^  and  appointed  exe- 
cutors.    In  January  1825,  she  died  without  having  had 

granted, at  the  any  children;    and,  the  executors  having  declined  to 

suit  of  the  as- 

signee  of  the  prove^ 

budkrupt,  to 

restrain  the  trustees  from  transferring  an;^  of  the  stocks  in  the  English  funds  over 

which  the  deceased  wifA  power  of  appointment  extended. 
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prove,  Mrs.  Clay^  who,  along  with  her  other  two  sisters,        1828. 
had  obtained  possession  of  the  French  stock,  took  out 
letters  of  administration  with  the  will  annexed.     Shortly 
afterwards  William  Liddard  died. 

The  prayer  was,  that  an  account  might  be  taken  of 
the  monies  or  effects,  the  property  of  the  bankrupt, 
invested  by  him  in  the  name  of  his  wife,  or  possessed 
by  her  at  the  time  of  her  death,  or  by  Mrs.  Clay ;  that 
the  Plaintiff  might  be  paid  or  might  retain  the  amount 
out  of  Mrs.  Liddard^s  assets ;  that  the  usual  accounts  of 
those  assets  might  be  taken ;  and  that  the  trustees  of  the 
three  sums  in  the  English  funds  might  be  restrained 
from  paying  or  transferring  the  stock  or  the  dividends. 

The  1500/.  S  per  cent,  stock  was  a  sum,  which  the 
father  of  Mrs.  Liddard,  by  a  deed  dated  the  25th  of 
January  1821,  settled  upon  trust  for  her  separate  use 
during  her  life;  remainder  to  her  husband  during  his 
life ;  and  after  the  decease  of  both  of  them,  upon  trust 
for  such  persons  as  she  should  by  deed  or  will  appoint ; 
and  in  default  of  appointment,  for  her  executors  or  ad- 
ministrators as  part  of  her  personal  estate. 

From  the  answers  it  i^>peared,  that  the  power  of 
Susannah  Liddard  ovex  the  59/.  Long  Annuities,  and  the 
1000/.  3  per  cent,  reduced  stock,  arose  under  an  indenture 
dated  the  12th  of  August  1818,  being  the  settlement  made 
on  her  marriage  with  Liddard,  whereby  it  was  witnessed, 
that  the  trustees  were  to  stand  possessed  of  this  sum  of 
stock,  in  trust,  afler  the  marriage,  for  the  separate  use  of 
Sasan;2a^LiW(/ar£f  during  herlife;and  afler  herdecease^  for 
the  children  of  the  marriage;  but  if  there  should  be  no  such 
<:hild  or  children,  then  for  such  persons  as  she  should  by 
deed  or  will  appoint ;  and  in  default  of  appointment,  for 
such  persons  as  should  be  her  next  of  kin,  and  would 

Vol.  IV.  O  o  have 
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1-^28.  have  been  entitled  to  her  property,  by  virtue  of  the 
statute  of  distributions,  if  she  had  died  intestate  and 
unmarried.  This  settlement  comprised,  also,  a  quantity 
of  plate,  which  belonged  to  Mrs.  Ldddard;  and  it  con- 
tained a  covenant  on  the  part  of  the  husband,  that  he 
would  convey  and  assure  any  property,  real  or  personal, 
which  might  afterwards  come  to  or  be  vested  in  his  wife, 
or  in  him  in  her  right,  upon  trust  for  the  separate  use 
of  the  wife,  and  to  be  subject  to  such  disposition  as  she 
by  deed  or  will  should  make. 

About  1821,  Mrs.  Liddard^s  father  died;  when  she 
became  entitled  to  one  fourth  of  his  residuary  estate,  and 
shortly  afterwards,  her  share,  amounting  to  1SS82. 55. 9d^ 
was  received  by  her  and  her  husband. 

Susannah  Clay  by  her  answer  suggested,  but  without 
positively  afiBrming,  that  the  French  rentes  had  beai 
partly  purchased  with  this  money,  which,  she  in- 
sisted, was  bound  by  the  trusts  of  marriage  settle- 
ment; and  she  submitted,  that  the  rentes^  so  far  as 
they  had  been  purchased  with  it,  were  in  like  manner 
bound  by  the  same  trusts.  She  admitted,  that  Sarah 
Liddard  had  shortly  before  her  death  transferred  to 
her,  Susannah^  and  to  her  tpro  sisters,  2300  francs  of 
French  rentes^  which  were  still  standing  in  their  names; 
but  she  could  give  no  account  of  the  mode  in  which 
Mrs.  Liddard  had  become  possessed  of  the  stock.  She 
denied  all  knowledge  and  belief  as  to  any  of  the  circum- 
stances which  were  stated  in  the  bill  with  a  view  to 
shew  that  the  stock  had  belonged    originally    to    the 

• 

bankrupt:  and  she  insisted  that  the  commission  was 
invalid ;  stating,  that  no  creditor  had  proved  under  it, 
and  that,  Liddard  having  petitioned  that  it  might  be 
superseded,  Lord  Eldon  had  directed  a  special  case  for 
the  opinion  of  a  court  of  law,  which  the  death  of  Lid" 

dard 
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dard  had  prevented  from  being  argued.  *    She  admitted,        1828. 
that  she  and  her  sisters  resided  usually  in  France;  and        '  -  * 

.  "^  9TEAD 

she  assigned  Mrs.  Uddard^s  anxiety  to  be  near  the  rest  of  «. 

her  family  as  the  only  reason  which  induced  Mr.  lAd'        Clat. 
dardj  in  1822,  to  take  up  his  abode  in  that  country. 

The  Plaintiff  moved  before  the  Vice*Chancellor  for 
an  injunction  to  restrain  the  transfer  of  the  59/.  Long 
Annuities,  and  the  1000/.  and  1500/.  S  per  cent,  stock. 

His  Honor  granted  the  injunction  as  to  the  1500/., 
and  refused  it  as  to  the  other  two  sumsf. 

The  Plaintiff  now  moved  before  the  Lord  Chancellor, 
that  tlie  injunction  might  be  extended  to  the  59/.  Long 
Annuities  and  to  the  1000/.  3  per  cent,  stock:  and  the 
Defendants  on  the  otlier  hand«  moved,  that  the  in- 
junction granted  by  the  Vice-Chancellor  might  be  dis- 
solved. 

Mr.  Stigdeuj  Mr.  Itose,  and  Mr.  Knight^  for  the 
Plaintiff. 

The  bill  alleges,  and  the  Defendants  do  not  venture 
to  deny,  that  the  French  stock,  which  was  transferred 
into  Mrs.  Ltddard^a  name^  was  the  property  of  the 
bankrupt  The  Plaintiff,  therefore,  has  a  right  to  re- 
cover possession  of  the  stock  from  the  personal  repre* 
sentatives  of  Sarah  Liddard;  in  other  words,  he  has  a 
demand  against  Sarah  Liddard^  for  which  her  assets  will 
be  responsible :  and,  consequently,  he  has  a  right  to  the 
'  interposition  of  this  Court,  in  order  to  prevent  her  assets 
from  being  removed  out  of  the  jurisdiction.     These  three 

sums 

♦  Ex  parte  Stead,  in  the  Matter  of  Ltddaid,  1  GL  ^  J.  301. 
f  I  6'iifions,  294. 
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1828.  sums  are,  for  this  purpose,  assets  of  Sarah  Liddard  ;  for 
it  is  the  settled  doctrine  oF  courts  of  equity,  that,  where 
a  person  has  a  general  power  of  appointment,  and  ex- 
ercises that  power,  the  fund  so  appointed  is  liable  to 
answer  the  demands  of  his  creditors ;  and  till  these  de-. 
mands  are  satisfied,  the  appointees  can  take  nothing.  * 
If  the  English  stock  be  permitted  to  be  transferred  to 
the  Defendants,  the  Plaintiff  will  be  left  without  remedy. 

Mr.  ShadxoeU  and  Mr.  Chingj  contra. 

About  and  shortly  before  the  time  when  the  FreTuA 
stock  was  purchased,  a  large  sum  was  received  in  respect 
of  Mrs.  Uddard^s  share  of  her  father's  residuary  estate^ 
which  her  husband,  according  to  the  trusts  of  the  setde- 
ment,  was  bound  to  leave  at  the  wife's  absolute  dis- 
posal ;  and  the  probability  is,  that  the  French  stock  was 
purchased  with  that  money  and  with  the  proceeds  of  the 
sale  of  Mrs.  Liddard!^  plate.  The  basb  of  the  Plain- 
tiff's claim  is  merely  conjectural. 

But  even  if  it  be  assumed  that  the  French  stock 
belonged  to  the  bankrupt,  the  only  relief,  to  which  the 
Plaintiff  could  be  entitled,  would  be  to  have  the  Defend- 
ants, in  whose  name  the  stock  is  standing,  declared 
trustees  for  him.  His  interest  in  the  French  stock  can- 
not give  him  a  lien  on  the  Fnglidi  stock.  In  what  sense 
can  he  describe  himself  as  a  creditor  of  Mrs.  Liddard? 
During  these  alleged  transactions,  she  was  a  married  wo- 
man ;  and  if  the  property  was  unfairly  transferred  into 
her  possession,  she  could  not  thereby  incur  a  general 
liability ;  and  the  assignee  of  the  husband  would  not  ac- 
quire any  rights  against  her  separate  property,  f 


The 

*  See  Sugden  on  Powers  556.    f  Field  v.  Sowle,  4  RutseO,  llS. 
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The  Lord  Chancellor.  1828. 

A  person  of  the  name  of  William  Liddard^  who  is 
stated  to  have  carried  on  trade  here,  and  to  have  been 
subject  to  the  bankrupt  laws,  sold,  it  is  alleged,  in  the  Marchsu 
year  1822,  his  household  furniture,  and  all  his  property 
in  this  country,  the  produce  of  which  was  between 
1700/.  and  1800/.  That  money  was  invested,  through 
the  agency  of  Rothschild  and  Co.,  in  the  French  funds, 
and  Liddard  afterwards  went  to  reside  in  Paris.  In 
the  following  year,  a  commission  of  bankrupt  issued 
against  him  in  Efigland.  Some  time  after  the  com- 
mission of  bankrupt  had  issued,  and  after  the  appoint- 
ment of  assignees,  he  transferred  the  French  stock  to 
his  wife  Sarah  Liddard.  Sarah  Liddard  afterwards  died, 
and  she,  previously  to  her  death,  as  it  is  admitted  in  the 
answer,  transferred  this  property  to  her  sisters,  of  whom 
Susannah  Clay  was  one.  If  this  statement  be  correct, 
the  stock  so  transferred  was  the  property  of  the  as- 
signee ;  and  the  present  bill  is  filed  by  the  assignee  of 
Liddard  against  Susannah  Clay  and  other  persons  in- 
terested in  this  fund,  or  supposed  to  be  interested  in 
it- 

Sarah  Liddard  had,  under  a  setdement,  executed  by 
her  father  in  the  year  1821,  an  absolute  power  of  dis- 
position over  a  sum  of  money  in  this  country  in  the 
funds —  1500/.  Sper  cents.  She  also,  under  her  mar- 
riage setdement,  executed  in  1813,  had  an  absolute 
power  of  disposing  of  59/.  Long  Annuities,  and  of  another 
sum  of  1000/.  S  per  cent,  stock. 

Looking  at  the  case,  it  appears  to  me,  that  the  strong 
probability  is,  that  the  fund,  which  was  transferred  by 
Sarah  Liddard  to  Susannah  Clay  —  the  sum  invested  in  * 

the  French  funds  —  was  the  property  of  the  bankrupt ; 

O  o  S  that 


55S  CASES  IN  CHANCEBY* 

1828*  ^  that  it  was  the  produce  of  the  property,  with  which  the 
bankrupt  had  carried  on  business  in  this  country,  and 
which  he  had  afterwards  invested  in  the  Trench  funds ; 
and  if  S0|  it  belongs  to  the  PiaintifT. 

The  que9tion  before  me  is,  how  far  ought  the  Court 
to  interfere  by  injunction  to  restrain  the  transfer  of  pro- 
perty in  the  English  funds,  which  the  defendants  have 
derived  from  Sarah  Liddard. 

Of  the  property  which  Sarah  Liddard  disposed  of  by 
her  will,  she  had  an  absolute  power  of  appointing  the 
1500/.  S  per  cents.,  the  59/.  Long  Annuities,  and  the 
1000/.  S  per  cents.  These  sums,  therefore,  must  be 
considered  as  lier  property,  and  subject  to  the  payment 
of  all  debts,  to  which  she  was  liable.  Under  these  cir- 
cumstances, it  appears  to  me,  that,  as  she  has  executed 
an  appointment  in  favour  of  Susannah  Clay^  one  of  her 
sisters  —  as  Susannah  Clay^  having  taken  out  administra- 
tion in  this  country,  is  about  to  return  to  France — as  the 
parties  interested  under  Mrs.  Liddard^s  will  reside  there, 
and  as  she,  if  not  prevented,  will  probably  remove  the 
property  thither  —  this  Court  ought  to  interpose  for  the 
purpose  of  preventing  the  removal  of  these  funds  at  pre- 
sent, upon  which,  if  the  evidence  tumsout  sufficient  to  sup- 
port the  facts  of  the  case,  as  I  think  it  will,  the  assignee 
will  have  a  claim.  I  think,  therefore,  the  Vice-Chan- 
cellor  was  right  in  ordering,  that,  as  to  the  1500/.  Sper 
cents.,  the  parties  should  be  restrained  from  making  a 
transfer. 

The  Vice- Chancel  lor  was  of  opinion,  that  there  was 
a  difference  between  the  1500/.  3  per  cents.,  on  the 
one  hand|  and  the  59/.  Long  Annuities,  and  the  1000/* 
3  per  cents,  on  the  other.  Upon  looking  at  the  documents 
and  papers  before  me,  I  see  no  difference  whatever  be- 
tween 
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tween  the  funds.  It  is  perfectly  clear,  that  Sarah  Lid-  1828. 
dardi  in  the  events  which  have  occurred,  had  an  absolute 
power  of  disposal  over  the  59/.  Long  Annuities,  and  also 
over  the  1000  S/.  per  cents.;  and  if  she  has  exercised 
the  power,  it  appears  to  me  th&t,  under  such  circum- 
stances, the  Court  would  not  be  justified  in  allowing  a 
transfer  of  the  last  mentioned  funds  to  take  place,  the 
effect  of  which  would  be  to  render  the  further  proceed- 
ings of  the  Plaintiff  nugatory. 

I  think  the  injunction  granted  by  the  Vice-Chancellor 
ought  to  be  continued,  and  that  it  should  be  extended, 
both  to  the  59/.  Long  Annuities,  and  to  the  1000/.  S  per 
cent  stock. 
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1828. 


^««:  ««•  WOOD  V.  WOOD. 

Apnl  15. 

As  between         A    PETITION  presented  in  this  cause  imputed  various 

SeSdU'?'*  »^^  ^'^  misconduct  to  the  solicitor  who  had  had 

the  Court  will  the  conduct  of  the  suit, 
take  care  that 
the  client 

•hall  not  be  a        Mr.  Bickersteth  and  Mr.  Wray.  for  the  petition, 
fuffererinre-  wr  ir  . 

gpect  of  unne-  q^^  charge  against  the  solicitor  was,  that  he  abandoned 

ceedingB  insd-  a  suit  which  was  depending,  and  unnecessarily  instituted 

solicitor.    ^  *  second  suit,  though  every  useful  purpose  might  have 

A  solicitor  been  accomplished  by  means  of  the  first  suit ;  or,  at 

who  impro-  least,  much  expense  might  have  been  saved  by  adopting 

perly  assumes    the  proceedings  in  it 
the  character  ^  ° 

of  receiver^  is 

'"Pf r^^efor       2^  L^^^  Chancellor. 
rents  lost  oy 

s  n^  ec  jj.  ^  g^.^  .^  depending,  and  is  prosecuted  up  to  a  cer- 

tain point,  and  if  the  solicitor  improperly  abandons  that 
suit,  and  unnecessarily  institutes  a  new  suit,  the  Court 
will  take  care  that  the  client  shall  not  suffer  by  the 
adoption  of  such  a  course  of  proceeding. 


A  receiver  had  been  appointed  in  the  first  suit.  He 
died;  no  new  receiver  was  appointed:  and  after  the 
institution  of  the  second  suit,  the  solicitor  began  to  re- 
ceive the  rents,  rendered  accounts  in  the  form  of  a 
receiver's  accounts,  and  charged  poundage.  It  was 
alleged  that  some  of  the  rents  had  been  lost  by  his 
neglect;  and  one  object  of  the  petition  was,  to  make  him 
answerable  for  the  sums  so  lost 


On 
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On  his  behalf  it  was  contended,  that  it  was  not  his        1828. 
duty  to  collect  the  rents ;  and  the  circumstance  of  his 
havings  without  any  proper  authority,  received  some  of 
the  rents,  could  not  render  him  accountable  for  more 
than  he  received. 

Tfie  Lord  Chancellor. 

The  second  bill  contained  no  prayer  for  a  receiver ; 
and  no  receiver  was  appointed  in  that  suit :  but  this 
gentleman  appears  to  have  taken  upon  himself  to  act  as 
receiver ;  and,  from  his  conduct,  the  parties  had  every 
reason  to  believe  that  he  had  been  appointed  by  the 
Court  to  succeed  the  former  receiver.  My  opinion  is, 
that,  if  a  solicitor  in  a  cause,  having  assumed  to  himself 
improperly  the  character  of  receiver,  neglects  the  duty 
of  a  receiver,  and  does  not  properly  collect  the  rents, 
while  the  parties  consider  him  to  be  acting  as  receiver, 
he  makes  himself  responsible  for  any  of  the  rents  which 
are  lost  in  consequence  of  his  n^lect. 


> 
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April  IS.  THE  KING  OF  SPAIN  v.  MACHADO. 

Order  made  A  ETER  the  allowance  of  the  demurrer  to  a  former 

^IJf  to  ''"I*'  *e  King  of  Spain  alone  filed  another  biU 

enforce  an  ag^$t  the  same  Defendants,  and  for  the  same  purposes 

ing  an  appeal  ^^  before.     The  Defendants  demurred  again ;  the  de- 

to  the  House    murrer  was  overruled  by  the  Lord  Chaocellor;  and  the 
of  Lords  from  *^  ^ 

an  order  over-  Defendants  appealed  to  the  House  of  Lords* 
ruling  a  de- 
murrer. 

The  Defendants  now  moved,  that  the  proceedings  to 

enforce  an  answer  might  be  stayed,  pending  the  appe^. 

Mr.  Pepys  and  Mr,  J.  BusseU,  for  the  motioB^  cited 
W(H}d  V.  Milner,  {a) 

The  Attomey-General  (Sir  Charles  WethereU)j  Mr. 
Home^  and  Mr.  WheaUey  corUrd,  insisted,  that  the  De- 
fendants were  not  entitled  to  the  indulgence  now  sought, 
or,  at  least,  that  it  ought  not  to  be  granted  to  them, 
unless  they  would  give  security  for  the  large  sums  which 
the  bill  alleged  to  be  in  their  hands. 

TTie  Lord  Chancellor  made  the  order,  but  gave 
the  Plaintiffs  the  costs  of  the  motion. 

(a)  1  Jac.  ^  Walk,  656. 


*  Seen^ra,225. 
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1828. 


Ex  parte  WHALLEY,  AptU  %^ 

V^T^HIS  was  a  motion  under  the  6  Ann.  c.  1 8.)  on  the  part  Order  raade, 

of  a  person  entitled  in  fee  to  an  estate,  subject  to  a  ^fer^Ses^jSnh 
lease  for  lives,  that  the  persons  claiming  under  that  lease  e.  I8.»that  a 
might  be  ordered  to  produce  the  persons  on  whose  lives  ghould  pro- 
the  lands  were  holden.     The  motion  was  made  ex  partem  ^^,^  ^®  f**^ 

tuit  que  vie 
but  upon  an  affidavit  such  as  the  statute  requires.  to  persons 

namedy  and  at 
a  time  and 
Mr«  BeameSj  in  support  of  the  motion,  cited  Ex  parte  place  sped- 

Grant  (a),  and  stated,  that  in  that  case,  as  appeared  by  ^J^ 

the  entry  in  the  Reg.  Lib.  under  the  name  of  Ex  parte 

Orint  and  Others^  the  place  at  which,  the  time  when, 

and  the  persons  before  whom,  the  cestui  que  vie  was  to  be 

produced,  were  inserted  in  the  order.      He  proposed 

that  the  order  should,  in  the  present  instance,  be  made 

in  the  same  form. 


7%^  Lord  Chancellor  made  the  order  accordingly* 

(a)  6  Ves.  518. 
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BETWEEN 

Masf2.5.  ROBERT  HICHENS,  JOHN  MOXON,  THO- 
MAS HENRY  PARKER,  WILLIAM  MOR- 
GAN, and  JOHN  FRYER,  on  behalf  of  themselves 
and  all  other  Shareholders  in  the  Arigna  Iron  and 
Coal  Company,  ^  .  -  Plaintiffs; 

AND 

Sir  W.  CONGREVE,  Bart,  JOSEPH  CLARKE, 
HENRY  CLARKE,  JOHN  DUNSTON,  JOHN 
BENT,  JAMES  BROGDENj  JOSEPH  MAC- 
LEAN, TIMOTHY  FRANCIS  POWER,  AU- 
BONE  ALTHAM  SURTEES,  HENRY  DES 
RIVIERES  BEAUBIEN,  and  JOHN  HINDJE, 
and  also  JOHN  SCHNEIDER  the  Younger,  (when 
within  the  Jui:isdiction  of  the  Court,)        Defendants. 

Some  share-     ^T^HE  bill  stated,  that  Roger  Flattery^  the  owner  of 

holders  in  a        JL        _^*  a  •         i_«         i*  t*     t 

joint  stock  certam  mines  near  Arigna^  bemg  desirous  of  sel- 

«>™P»"y"*7.  ling  his  interest  in  them,  and  anxious  that  a  joint-stock 
of  themselves  company  should  be  formed  for  the  purpose  of  work- 
Ai^old'^^  ing  them,  proposed  to  Sir  W.  Congrevcy  in  June  1824, 
for  the  pur-  to  engage  in  the  formation  of  such  a  company ;  —  that 
oeuLiffcUr^  various  discussions  took  place  between  Flattery  and 
torso? the        Congreoe  as  to  the  terms  on  which  the  mines  should  be 

re^ndmooies  ^^  ^  ^^ proposed  company  when  formed ;  —  that,  on 
improperly  the 

withdrawn  by 
them  from  the  stock  of  the  company,  and  applied  to  their  own  use. 

A  demurrer  to  such  a  bill,  on  tne  ground  that  all  the  shareholders  are  not  parties, 
cannot  be  sustained. 

A  danse  in  an  act  of  parliament,  passed  for  the  regulation  of  a  joint  stock 
company,  provided,  that  all  proceedings,  whether  at  law  or  in  equity,  to  be  carried 
on  by  or  on  behalf  of  the  company  against  any  person  or  persons,  whether  such  per- 
son or  persons  should  be  a  member  or  members  of  the  company  or  not,  should  be 
instituted  and  carried  on  in  the  name  of  the  chairman  or  ot  one  of  the  directors  as 
the  nominal  plaintiff:  such  a  clause  does  not  apply  to  a  case  in  which  directors  appro* 
priate  to  thdr  own  use  part  of  the  joint  stock  by  chaiging  the  company  with  a  much 
uurger  sum,  at  the  price  of  property  purchased  by  them,  uian  was  actually  paid. 
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the  dOth  of  June  1824,  a  memorandum  of  agreement        1828. 
was  drawn  up  by  Cot^evcj  or  with  bis  privity,  but  was       hichens' 
not  signed,  whereby  Flattery  agreed  to  treat  with  him,  v. 

and  such  persons  as  he  should  authorize,  for  the  forma- 
tion of  a  company  for  working  the  said  mines,  on  certain 
terms  therein  alluded  to,  but  not  stated ;  and  Flattery 
^^gjB^eA  not  to  treat  with  any  other  person  for  the  dis- 
posal of  these  mints,  unless  it  should  be  found  imprac- 
ticable to  form  a  company,  while' Sir  W*  Congreve^  on 
the  other  hand,  undertook  to  use  his  utmost  endeavours 
to  establish  a  company  in  conformity  to  the  conditions  of 
that  agreement ;  —  that  the  terras  of  the  purchase  con- 
templated between  the  parties  were  afterwards  set  down  in 
writing,  and  such  terms  were,  thaiFlattery  should  receive 
10,000/.  and  one  fifteenth  of  the  profits  of  the  concern, 
besides  a  thousand  shares  in  it,  and  certain  other  advan- 
tages ;  —  that  Sir  W.  Congreve  entered  into  a  negotiation 
with  Joseph  Clarke  and  Henry  Clarke,  in  order  to  procure 
their  assistance  in  the  formation  of  the  company ;  —  that 
they  suggested  that  a  profit  should  be  secured  for  the  be- 
nefit of  the  promoters  of  the  speculation,  by  charging  the 
company  with  a  higher  price  for  the  mines  than  should  \ 

be  actually  paid  to  Flattery;  and  this  profit,  it  was  pro- 
posed by  Sir  tV.  Congreve^  should  be  divided  amongst 
the  directors ; — that  the  Messrs.  Clarkes  and  the  agent  of 
Sir  W.  Congreve  agreed  with  Flattery,  that  the  mines 
should  be  sold  to  the  intended  company  for  10,000/., 
and  that  Flattery  should  further  have  1000  shares  in  the 
company,  a  proportion  of  the  profits,  and  certain  other 
advantages ; — that  it  was  arranged  between  the  agent  of 
Sir  W.  Congreve  on  his  behalf,  and  the  Messrs.  Clarkes, 
that  the  mines,  so  purchased  for  10,000/.,  should  be 
charged  to  the  company  at  25,000/.,  and  that  the  sur- 
plus of  15,000/.  should  be  divided  amongst  Sir  ^* 
Congreve  and  Messrs.  Clarkes,  their  firiends  and  agents ; 
—  that,  for  the  purpose  of  carrying  the  aforesaid  arrange- 
ment 
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^'-'         1828.        moit  into  eflect,  two  ngreMnents  in  writing  were  pn- 


% 
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pared,  dated  respectively  the  80th  of  Odob^  1624;- — 
o."  '      that  one  of  these  agreements  was  made  between  FUkitety 
CoNOAEVE.    ^f  ^jjg  Q„^  pii,.^  guji  j^^^  Vivian^  who  had  been  for 

many  years  in  the  service  of  Hcmy  Clarke^  and  wtts 
named  for  that  pm*pose  by  him,  and  Henry  Joseph 
Besotah  Htndfj  who  was  an  agent  of  Sir  W.  Congtwe, 
and  nominated  on  his  behalf,  of  the  other  part;  and  that 
it  was  thereby  agreed,  that  Flattery  should  aell  add 
assign  his  interest  in  the  Arigna  mines  and  other  pro- 
perty to  VixHan  and  Hinde  for  10,000/.,  to  be  paid  by 
instalments ;  and  that  a  company  should  be  formed  for 
the  purpose  of  woricing  the  mines,  in  which  Flattery  wbs 
to  have  a  thousand  shares,  besides  being  entitled  to  one 
fifteenth  of  the  profits ;  —  and  that  this  agreement  was 
signed  by  Flattery^  but  was  not  signed  by  Vivian  or  Hinde, 
who,  in  truth,  had  no  knowledge  of  it;  their  names 
being  inserted  in  it  merely  as  agents,  and  iti  lieu  of  the 
names  of  Messrs.  Clarkes  and  Sir  W.  Congrevej  and  in 
order  to  conceal  the  fact,  that  Sir  fV.  Congrevi^  and 
Messrs.  Clarkes,  who  were  afterwards  to  affect  to  pur* 
chase  the  mines  for  the  sum  of  25,000/^  had  really 
bought  the  same  for  the  sum  of  10^000/. 

The  other  agreement,  made  between  and  signed  by 
the  solicitor  of  Sir  fV.  Congreoe  on  his  behalf,  axnlHemy 
Clarke,  on  behalf  of  himself  and  Joseph  Clarkej  aAH* 
reciting  that  the  parties  had  agreed  to  form  ^  company 
for  the  purpose  of  working  the  Arigna  mines  in  Ire^ 
land,  and  that  Sir  W.  Congreve  was  to  be  the  chair- 
man, and  certain  other  persons  directors,  proceeded  as 
follows: — ^*  Whereas  the  said  mines  were  origindly 
purchased  by  the  said  Sir  W.  Congreve,  Joseph  CSarke^ 
and  Henry  Clarke,  of  the  said  Rc^er  Fkttiery  for  ibe 
sum  of  10,000/.,  and  subject  to  other  charges,  as  is  par- 
ticularly mentioned  in  the  conveyance  tbef«o^  which 

was, 
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wasy  by  direction  of  the  said  parties^  made  to  a  nominee  on 
their  parts :  and  whereas  the  said  Sir  fV»  Congreoe^  Joteph 
Clarke^  and  Henry  Clarke^  by  their  nominees  as  afore- 
said, have  agreed  for.  the  sale  of  the  said  mines  for  the 
smn  of  25|000/.  to  the  said  company  mo  intended  to  be 
formed ;  and  it  has  been  agreed,  that  the  s'nm  of  1 5,000^ 
being  the  difference  in  the  said  purchase-monies,  shall^ 
when  received,  be  divided  in  manner  hereinafter  men* 
tioned,  that  is  to  say,  that  1000/.,  part  thereof,  be  paid 
to  John  Hindcj  one  other  1000/.,  other  part  thereof  be 
paid  to  Mr.  Bectubieny  as  the  agents  of  Sir  W.  Cangreve^ 
and  that  2000/.,  further  part  thereof  be  paid  to  Messrs. 
Clarke^  to  be  divided  by  them  amongst  their  agents; 
that  the  three  several  respective  sums  of  2000/.,  making 
together  6000/.,  be  paid  and  divided  equally  between  Sir 
Wi  Congrevcj  Joseph  Clarke^  and  Henry  Clarke  g  and  that 
the  further  and  remaining  sum  of  5000/.  be  divided  by 
the  said  Sir  W.  Congreve  and  Messrs.  Clarke^  either 
amongst  the  directors  generally.  Sir  fT.  Congreve  being 
one  of  them,  or  equally  amongst  themselves." 
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The  bill,  afler  setting  forth  this  agreement,  alleged, 
that  the  statement  contained  in  it,  that  the  mines  had  been 
assigned  to  a  nominee  of  Sir  fV.  Congreve  and  Messrs. 
Clarke^  and  that  they,  by  such  nominee,  had  agreed  to 
sdl  the  same  to  the  intended  company  for  25,000/. 
wak  totally  untrue;  that,  for  the  purpose  of  giving 
isolour  to  the  transaction,  and  concealing  the  truth  from 
the  persons  who  should  become  members  of  the  pro* 
posed  company,  it  was  at  that  time  intended,  that  an 
assignment  of  the  mines  should  be  made  either  to  Vivian 
and  Hinde^  or  some  other  person,  on  behalf  of  Sir  W. 
Congreve  and  Messrs.  Clarke^  and  that  then  a  pretended 
agreement  should  be  made  with  such  individiial,  on  the 
part  of  the  company,  for  the  purchase  of  the  mines  at 
the  price  of  25,000/. ;  but  that  it  was  afterwards  con- 
sidered 
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1828*       sidered  that  such  a  course  might  lead  to  a  discovery 
*  -  T  "  '     of  the  truth,  and  that  it  was  therefore  agreed  by  Gwh 
«.  greve  and  the  ClarkeSy  with  the  consent  of  Flattery^  that 

CoMGuvx.  ^jg  transaction  should  be  represented  as  a  purchaaey  on 
the  part  of  the  company,  from  FkUtefy,  but  that  the  price 
paid  to  him  should  be  misrepresented  to  the  shareholderB, 
and  that  the  sum  of  25,000/.  should  be  charged  to  the  com- 
pany,  as  paid  to  Flattery j  and  that  the  sum  of  15,000li» 
the  difference  between  the  real  price  and  the  pretended 
price,  should  be  secretly  divided  in  the  manner  b^»e 
mentioned; — that,  afterwards,  aprospectusofthecompany 
was  printed,  and  a  deed  for  vesting  the  mines  and  other 
property  in  trustees  for  the  company,  and  a  deed  for 
establi3hing  it,  were  prepared,  and  all  the  Defendants 
(except  Beaubien  and  Hinde)  were  appointed  directon 
and  accepted  the  office; — that,  at  a  meeting  of  the  direc- 
tors, held  on  the  5th  o{  November  1824,  at  which  Hinde 
was  present  as  the  agent  of  Sir  W.  Congrevey  certam  resc^ 
lutions  were  entered  into,  one  of  which  was,  that  the 
purchase  of  the  mines  from  Flattery  at  the  price  of 
25,000A,  on  the  conditions  therein  mentioned,  should  be 
completed ; — that  the  parties  present  at  the  meeting  well 
knew,  that  the  sum  of  25,000/.  was  not  to  be  paid  to 
Flattery y  but  that  he  was  to  receive  10,000/.  only,  and  that 
the  resolutions  were  passed  for  the  purpose  of  concealing 
and  disguising  the  truth ;  — that,  in  pursuance  of^hciB 
resolutions,  the  conveyance  from  Flattery  to  the  txmtltm 
of  thecompany  was  executed ;  —  that,  before thistime^  tha 
plaintiff  had  become  proprietors  of  shares  in  the  com- 
pany, and  were  wholly  ignorant  that  25,000/.  was  not 
the  sum  actually  agreed  to  be  paid  to  Flattery  for  the 
mines ; — that,  by  means  of  the  deposits  paid  by  or  on 
account  of  the  Plaintifis  and  the  other  shareholders,  a  sum 
of  80,000/.,  or  thereabouts,  was,  previously  to  the  month 
of  December  1824,  raised  and  paid  to    the    banker* 

of  the  company ;  —  that  the  directors  agreed  ^o  pay 

to 
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to  Flattery^  for  materials  fumisbecl  and  work  alleged  to 
bare  been  done  by  him  the  sum  of  r650/.,  making,  with 
25,000/.,  the  pretended  consideration  for  the  purchase, 
^6,650/. ; — that  drafts  to  that  amount  were  drawn  by  the 
proper  number  of  directors  upon  the  bankers  of  the  com- 
pany, payable  to  Flaitety  or  bearer,  all  of  which  drafts  were 
dated  on  the  8th  o{ December  1824 ; — that  all  these  drafts 
were  paid  by  the  bankers  of  the  company  out  of  the  funds 
thereof,  and  were  all  charged  and  entered  as  paid  to  Flat" 
ten/;  though  none  of  them  were,  in  fact,  ever  delivered  to 
Flattery  J   or  paid  to  him  or  for  his  use,   but  all  of  them 
were  delivered  to  or  taken  by  Hefify  Clarke j  who  received 
the  amount  from  the  bankers  of  the  company  out  of  the 
company's  funds ; — that  the  sum  of  10,000/.  was  paid  to 
Flattery  in  the  following   manner,  —  1 50/.,   when  the 
figreement  of  the  30th  of  October  J  824  was  signed ; 
5000/.,  by  payments  to  the  bankers  in   respect  of  his 
deposit  on  1000  shares ;  and  the  residue,  by  payments 
made  by  f/imr^C/^rA:^,  partly  in  cash  and  partly  by  drafts; 
— that,  after  such  payments,  there  remained  in  Henry 
Clarices  hands  the  sum  of  15,000/.,  out  of  which  certain 
expenses  to  the  amount  of  SO/,  were  defrayed,  leaving  a 
balanceof  1 4,970/.; — that,  out  of  this  balance  of  14,970/.^ 
1000/.  was  paid  by  Sir  W.  Congrevey  Henry  Clarke^  and 
Jasej)h  Clarke,  or  some  or  one  of  them,  according  to  the 
agreement  of  the  30th  of  October  1824,  to  Henry  des 
Sioieres  Beaubten,  and  another  sum  of  1000/.  to  John 
Hinde;  that  2500/.  was  handed  over  to  Congreve,  and 
converted  by  him  to  his  own-use;  that  it  was  agreed 
that  the  remaining  sum  of  10,470/.  should  be  divided 
equally  amongst  the  directors  of  the  company,  exclusive 
of  Sir   fV.  Congreoes  that,  accordingly,  Henry  Clarke 
and  Joseph  Clarke  retained  each  the  sum  of  1047/.,  and 
paid  a  like  sum  of  1047/*  to  each  of  the  Defendants,  John 
BhUj  James  Brogdeny  Joseph  Maclean^  John  Dunston, 
Vol.  IV.  P  p  Timothy 
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Timoiki/  Francis  Pawery  and  Aubone  AUham  Suri^es  g  *- 
that  they  paid  oyer  another  sum  of  1 047/*  to  Sir  IV.  Con* 
greve  on  behalf  of  JbAn  Schneider^  but  without  the  know-* 
ledge  of  Schneider  J  and  they  retained  in  their  hands  the 
like  sum  of  10472.  for  the  Plaintiff  William  Morgan^  who 
had  been  appointed  a  director,  but  was  then  abroad  and 
bad  not  assented  to  the  appointment,  if  he  should  think 
proper  to  accept  the  same;  that  Beaubien^  Hinde^  Benif 
Brogden^  Maclean^ Power j Dunston^mA  SurleeSf  when  they 
respectively  received  these  sums,  believed,  or  had  good 
reason  to  believci  that  25,000/.  had  not  been  really  paid 
toFlattery,  and  that  the  monies  so  received  by  them,  were 
part  of  the  difference  between  the  sum  actually  paid  to 
Flattery^  and  the  sum  charged  to  the  company  as  paid  to 
him;  —  and  that  these  transactions  were  kept  secret  from 
the  Plaintiffs  and  the  other  share  holders,  and  were  not 
discovered  by  them,  iill  Naoember  1825. 


The  bill  further  stated  that  an  act  of  parliament  was 
passed  and  received  the  royal  assent  on  the  22nd  of 
June  1825,  intituled  ^*  An  Act  to  encourage  the  working 
of  mines  in  Ireland  by  means  of  English  capital,  and  to 
regulate  a  joint  stock  company  for  that  purpose,  to  be 
called  the  Arigna  Iron  and  Coal  Company^**  whereby  it 
was  amongst  other* things  enacted,  that  Sir  W.  CongreoCj 
Joseph  Clarke,  Henry  Clarke^  the  Plaintiff  WUUm 
Morgan,  and  the  several  other  persons  before  naiiMd*i» 
directors  of  the  company,  and  various  other  individuals, 
to  the  number  in  the  whole  of  about  two  hundred,  and 
their  executors,  administrators,  and  assigns,  and  all  per* 
sons  who  should,  from  time  to  time,  hold  shares  in  the 
company,  so  long  as  they  should  hold  such  shares,  should 
be  a  joint  stock  company,  by  the  name  and  description 
of  tlie  Arigna  Iron  and  Coal  Company;  and  various 
powers  were  given  to  them,  and  various  provisions  were 
made  for  the  regulation  of  the  association. 

The 
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The  bill  insisted,  that  the  parties,  who  concurred  in 
charging  the  company  with  25,000/.  as  the  price  of  the 
mines,  when  10,000/.  only  was  paid,  had  committed  a. 
fraud  upon  the  other  shareholders  ;  that  Congreve  and 
the  two  Clarkes  were  each  of  them  answerable  to  the 
company  for  the  whole  of  the  15,000/.,  with  interest 
thereon  at  5/.  per  cent. ;  and  that  Bent^  Brogden^  Math 
leartj  Power,  Surtees,  Dunston^  Beanbietiy  and  Ifinde,  were 
each  answerable  for  such  part  of  that  sum  as  had  been 
received  by  them  respectively,  with  interest.  It  charged, 
that,  in  fact,  there  never  was  any  bargain  made  by  Con" 
greve  and  the  Clarkes  with  the  company,  or  aqy  members 
of  it,  for  the  sale  of  the  mines,  and  that  the  true  plan  and 
contrivance  was,  that  the  mines  should  be  charged  to 
the  company  at  a  price  different  from  that  at  whiph 
they  were  really  bought;  that,  at  the  meeting  of  th^ 
5th  of  November  1824,  the  company  had  not  been  actu- 
ally formed,  and  the  only  persons  present  were  directors 
and  agents,  who  were  parties  and  privies  to  the  frau4 
intended  to  be  practised;  and  that  it  never  was  comr 
municated  or  disclosed  to  the  Plaintiffs,  or  any  of  themi 
or  to  any  of  the  other  shareholders,  at  the  time  when 
they  became  proprietors,  and  paid  their  instalments  (ex- 
cept only  to  those  who  participated  in  the  profits  of  the 
fraud),  that  the  sum  of  25,000/.  was  not  to  be  paid  tp 
FtaUertff  or  that  Congreve  and  the  Clarkes^  or  any  of 
them,  had  any  interest  in  the  moqies,  or  were  to  derive 
any  benefit  from  the  purchase. 


1828. 
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-  The  prayer  was,  that  it  might  be  declared  that  such 
appropriation  of  15,000/.  out  of  the  funds  of  the  com* 
pany  was  a  fraud  upon  the  Plaintiffs  aixd  the  other  shares 
holders ;  that  Congreve  and  the  two  Clarkes  were  liable^ 
jointly  and  severally,  to  make  good  the  whole  amount  to 
the  company  with  interest  at  5  per  cenL,  and  that  each  of 
the  Defendants  was  answerable  for  the  sum  received  by 

P  p  2  him ; 
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him;  that  they  might  be  decreed  to  pay  the  same 
accordingly^  and  that  such  sum,  with  interesti  might  be 
paid  to  the  bankers  of  the  company,  to  the  compaoy's 
account  and  for  the  company's  use. 

Beavbien  and  Hinde  demurred  for  want  of  equity,  and 
because  all  the  shareholders  were  not  parties  to  the  suit. 

Sir  Anthony  Hartj  Vice-Chancellor,  overrulied  the  de- 
murrer. 


The  Defendants  appealed. 

Mr.  Twiss  and  Mr.  L.  Lcmndes^  for  the  demurrer. 


First,  the  transaction  in  substance!  amounts  to  no 
more  than  this,  that  Sir  Wm.  Congreve  contracted  for 
the  purchase  of  these  mines  for  10,000/.;  that  afterwards 
a  company  was  formed,  who  agreed  to  pay  25,000/1  for 
them ;  and  that  Sir  Wm*  Congreve  and  his  friends  have 
shared  the  profit  It  is  not  alleged  that  the  mines  are 
not  worth  25,000/.  It  might  be  prudent  in  FUUtery  to 
sell  them  for  10,000/.,  because  he  had  not  the  capital 
requisite  for  deriv^pg  benefit  from  them ;  to  a  joint  stock 
company,  with  funds  sufficient  for  working  them  on  a 
great  scale,  they  may  be  worth  four  times  that  sum.  -It 
was  of  no  importance  to  the  company  from  whom  llie 
purchase  was  actually  made,  or  what  previous  agreement 
may  have  subsisted  between  Flattery  and  Sir  Wm.  Con- 
greve :  the  only  points,  which  concerned  the  shareholders, 
were — the  price  to  be  paid,  and  the  value  of  the  proper^ 
which  was  to  be  given  in  exchange.  When  Sir  fVmm 
Congreve  made  his  arrangement  with  Flattery,  the  com- 
pany did  not  exbt ;  in  no  part  of  the  transaction  was  he 
their  agent 

Secondly, 


CASES  IN  CHANCERY. 


571 


Secondly,  supposing  the  shareholders  to  have  a  ground 
of  complaint,  they  ought  to  sue,  as  in  Colt  v.  WooHas* 
ton  (a),  each  for  the  sum  of  which  he  conceives  himself  to 
have  been  defrauded ;  and  one  or  two  have  no  right  to 
claim  redress  for  all  the  shareholders.  If  the  money  of 
the  persons,  who,  in  December  1824,  had  subscribed  for 
*  shares  in  this  speculation,  has  improperly  found  its  way 
into  the  pockets  of  the  Defendants,  those  persons  may, 
perhaps,  have  some  title  to  recover  their  aliquot  propor- 
tions. But  this  bill  does  not  profess  to  seek  relief  for 
individuals :  it  affects  to  assert  the'  rights  of  all  the  pre- 
sent shareholders,  whoever  they  may  be :  and  its  object 
is,  to  bring  back  certain  monies  into  the  joint  stock  of  the 
concern. 
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.  Thirdly,  this  company,  not  being  incorporated  by  the 
act  of  parliament,  is  a  mere  partnership ;  and  therefore 
all  the  partners  ought  to  have  been  made  parties  to  the 
suit;  the  more  especially  that  its  only  purj^ose  is,  to 
regulate  to  a  certain  extent  a  partnership  transaction. 
The  case  does  not  come  within  the  exception,  which, 
under  certain  circumstances,  permits  some,  out  of  a  great 
number,  to  sue  on  behalf  of  themselves  and  others ;  first, 
because  it  nowhere  appears  in  this  bill,  that  the  share- 
holders are  so  numerous,  that  they  might  not  all  be 
brought  before  the  court  without  inconvenience ;  and, 
secondly,  because  a  few  have  been  permitted  to  sue  on 
behalf  of  themselves  and  others,  only  where  an  account 
was  to  be  directed,  in  the  prosecution  of  which  every 
individual  interested  would,  if  he  pleased,  have  an  op. 
portunity  of  becoming  substantially  a  party  to  the  pro- 
ceeding. Mere  there  is  no  account  asked,  nor,  according 
to  the  case  stated  by  the  bill,  will  any  account  be  decreed. 

Wero 

(a)  2  P.  Wm.  154. 
PpS 
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Were  this  suit  to  proceedi  the  single  question  in  it 
would  be,  whether  the  Defendants  are  or  are  not  to 
refund  159000/.;  and  that  point  would  be  decided  at  the 
hearing  on  the  evidence  in  the  cause ;  so  that  the  rights 
of  all  the  partners  would  be  finally  determined,  in  a  form 
of  proceeding)  in  which  the  great  mass  of  the  share- 
holders would  hate  no  opportunity  of  watching  over  their 
own  interests.  The  bill  prays  that  the  15,000/.  with  in-' 
terest  may  be  paid  to  the  bankers  of  the  company,  for 
the  use  of  the  company ;  many  of  the  shareholders  may 
choose  rather  to  receive  with  their  own  hands  their  pro-^ 
portions  of  the  sum. 


Fourthly,  if  the  suit  is  to  be  considered  as,  in  sub- 
stance, a  suit  by  the  company  to  assert  the  rights  of  the 
company  against  individuals,  the  form  of  proceeding, 
which  the  act  of  parliament  has  prescribed,  ought  to  have 
been  followed.  The  act  referred  to  in  the  bill  {a)  is  de- 
clared to  be  a  public  act;  and  the  third  section  pro- 
vides*, that  all  proceedings,  whether  in  law  or  in  equity, 
to  be  carried  on  by  or  on  behalf  of  the  company  against 
any  person  or  persons,  whether  such  person  or  persons 

shall 

(a)  6  G.  4.  c.  clxxxi. 


•  **  And  be  it  enacted,  that 
all  actions,  suits,  and  proceeds 
ings,  whether  at  law  or  in 
equity,  or  otherwise,  to  be 
commenced,  instituted,  and  pro- 
secuted or  carried  on  by  or  on 
behalf  of  the  siud  company, 
against  any  person  or  persons, 
body  or  bodies  politic  or  corpo- 
rate, whether  such  person  or 
persons,  body  or  bodies  politic 
or  corporate,  is  or  are  or  shall 
then  be  a  member  or  members 
bf  the  said  company  or  not,  shall 


and  lawfully  may  be  commenced, 
instituted,  and  prosecuted  or 
carried  on  in  the  name  of  the 
person  who  shall  be  for  the  time 
being  the  chairman  of  the  di« 
rectors  of  the  said  company,  or 
in  the  name  of  any  one  director 
for  the  time  being  of  the  said 
company,  as  the  nominal  plain- 
tiff or  party  proceeding  for  and 
on  behalf  of  the  said  company; 
and  that  all  actions,  suits,  and 
proceedings,  whether  at  law  or 
in  equity,  or  otherwise,  to  be 
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shall  be  a  member  or  members  of  tlie  company  or  not, 
shall  be  instituted  and  carried  on  in  the  name  of  the 
chairman,  or  of  one  of  the  directors  as  the  nominal 
Plaintiff.  This  clause  afforded  every  facility  for  obtain* 
ing  full  relief.  But  the  Plaintiffs  have  chosen,  neither 
to  adopt  the  course  prescribed  by  the  act  of  parliament^ 
nor  to  comply  with  the  general  rules  of  the  court  by 
makipg  all  the  shareholders  parUes* 


1828. 
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Mr.  Home,  Mr.  Sugden,  Mr.  Lee,  and  Mr.  PemberUm, 
for  the  Bill. 


The  cases  cited  in  the  argument  were,  —  Chancejf  v. 
May  (a).  Good  v.  Blewitt  (i),  Cockbum  v.  Thompson  {c)\ 
Blain  v.  Agar  {d).  Gray  v.  Chaplin  {e\  Van  Sandau  v. 
Moore,  {g) 

The 


(a)  Free,  m  Ckm.  59S. 
{b)  15  Fes.  397. 

(c)  16  Fa.  321. 

(d)  1  Sim.  37. 


(e)  9  Sim.  4>  Slu.  S67.    and 
StRiuseil,l26. 

(g)  I  Russell,  441. 


commenced,  instituted,  and  pro- 
secuted or  carried  on  against  the 
said  company  by  or  on  behalf  of 
any  person  or  persons,  body  or 
bodies  politic  or  corporate,  whe- 
ther such  person  or  persons, 
body  or  bodies  politic  or  corpo- 
rate, is  or  are  or  shall  then  be  a 
member  or  members  of  the  said 
company  or  not,  shall  and  law- 
fully may  be  commenced,  insti- 
tuted, and  prosecuted  or  carried 
on  against  the  person  who  shall 
be  for  the  time  being  such  chur- 
man,  or  against  any  one  director 
for  the  time  being  of  the  said 
company,  as  the  nominal  defend- 
ant or  party  proceeded  against 
for  and  on  behalf  of  the  said 

P 


company ;  and  that  all  prosecu- 
tions to  be  commenced,  instil 
tuted,  or  carried  on  by  or  in  be- 
half of  the  said  company,  against 
any  person  or  persons,  for  ero- 
besslement,  robbery,  or  stealing 
of  the  monies,  goods,  effects,  or 
property  of  the  sud  company, 
or  for  fraud  upon  or  against  the 
said  company,  or  for  any  other 
crime  or  ofience  committed 
agunst  or  with  intent  to  injure 
or  defraud  the  said  company, 
shall  and  lawfully  may  be  so 
commenced  or  instituted  and 
carried  on  in  the  name  of  such 
chairman,  or  any  such  director 
for  the  time  being  of  the  said 
coiiipaDy:'*&c. 
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The  Lord  Chancellor. 

Upon  the  face  of  the  bill  I  cannot  help  considering 
the  transactions  stated  in  it  to  be  fraudulent.     Sir  WiU 
Ham  Congreoe  entered  into  a  negotiation  with  Flattery 
for  the  purchase  of  the  property  in  question  at  tlie  price 
of  10,000/.  for  a  joint  stock  company  of  which  he  was 
to  be  a  member  and  director.     After  the  treaty  was 
begun,  the  two  Clarices  associated  themselves  with  Sir 
William  Congreve  in  the  scheme;    and  the  negotiation 
with  Flattery  went  on.     The  object  was,  the  purchase 
of  the  Arigna  mines,  in  order  that  they  might  be  con- 
veyed to  a  company  by  whom  they  were  to  be  worked ; 
and  the  company  was  to  consist,  not  of  Congrece  and 
the  Clarices  alone,  but  of  a  considerable  body  of  share- 
holders. 


It  nppcars  tliat,  in  the  course'  of  these  negotiations, 
Courireve  and  the  Claries  became  desirous  of  making  a 
profit  out  of  the  original  transaction  for  the  purchase  of 
Flatteji/s  interest  in  the  mines.     The  first  plan,  which 
occurred  to  them,  was,  that  a  conveyance  for  the  sum  of 
10,000/.  should  be  made  to  persons  nominated  by  them, 
who  were  afterwards   to  convey  to   the   company  for 
25,000/.     If  such  a  transaction  had  taken  place,  and  the 
particulars   had   been  concealed  from  the  company,  it 
could   not  have  been  sustained;   for,   considering  tlie 
situation  in  which  Cwigreoe  and  the  Clarkes  stood  with 
reference  to  the  company,  it  would  have  been  incumbent 
on  them  to  have  communicated  the  real  price  at  which 
the  mines  had  been  purchased  of  Flattery.     This  objec- 
tion seems  to  have  occurred  to  them ;  and,  accordingly, 
anotlier  shape  was  given  to  the  proceedings.     The  plan 
now  adopted  was  this,  —  that  a  conveyance  should  be 
executed  directly  from  Flattery  to  trustees  for  the  com- 
pany ;  and  although  Flattery  had  agreed  to  convey  the 
property  for  10,000/.,  that  in  this  conveyance  it  should 

be 
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be  stated  that  the  purchase-money  was  25,000/.9  in  order 
that  the  difTerence  might  be  put  into  the  pockets  of  Sir 
William  Congreve  and  the  two  ClarkeSy  and  some  other 
individuals  whom  they  might  choose  tonominate.  Such 
a  transaction  is  so  incorrect,  that  it  is  quite  impossible 
that  any  court  of  justice  could  permit  it  to  stand ;  and  if^ 
after  the  conveyance  had  been  so  made,  reciting  that 
the  price  paid  to  Flattery  was  25,000/.,  a  company  of 
shareholders  was  formed,  who  acted  upon  that  repre- 
sentation, they  could,  in  justice,  be  chargeable  only  with 
the  money  actually  paid  to  Flattery ;  and  if  a  larger 
sum  was  taken  out  of  their  funds,  they  would  be  entided 
to  call  on  the  individuals,  into  whose  hands  it  came,  to 
refund  it.  In  substance,  therefore,  the  plainti£  are 
entitled  to  relief. 
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The  only  other  question  is.  Whether,  in  point  of 
form,  there  is  any  objection  to  this  bill  ? 

The  suit  is  instituted  by  certain  shareholders  on 
behalf  of  themselves  and  all  others  who  may  choose  to 
come  in  and  take  the  benefit  of  the  suit.  It  has  been 
argued,  that  the  case  comes  within  the  clause  of  the  act 
of  parliament.  I  doubt  whether  the  terms  of  the  clause 
are  sufficient  to  comprehend  it ;  and  the  spirit  of  the  act 
does  not  extend  to  transactions  such  as  are  in  question 
here.  That  clause  was  introduced,  in  order  that,  where 
the  company  was  concerned  on  one  side,  and  individuals 
contracting  with  it,  being,  perhaps  at  the  seme  time 
members,  were  concerned  on  the  other,  suits  might  be 
carried  on,  without  being  impeded  by  the  objections 
which  would  otherwise  have  arisen. 


Here  is  a  fund  in  which  all  the  shareholders  are 
interested ;  15,000/.  has  been  improperly  taken  out  of  it: 
a  fraud  has  been  committed  ou  them  all.   Is  it  necessary 

that 
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that  all  should  Goine  into  a  court  of  justice^  for  the  pur- 
pose of  joining  in  a  suit  with  a  view  to  obtain  redress  ? 
It  is  possible  that  the  number  of  shareholders  may  be  six 
thousand,  for  the  capital  of  the  company  is  fixed  by 
the  act  of  parliament  at  dOO,000/.9  divided  into  shares  of 
50/.  each;  and  justice  never  could  be  obtained,  if  any 
very  great  number  of  Plaintiffs  were  put  on  the  record* 

It  is  said  that  there  is  nothing  on  the  face  of  the  bill 
which  shews  that  the  shareholders  are  so  numerous,  that 
they  could  not  all  be  joined  as  parties  without  incon- 
venience. I  think  it  does  appear  sufficiendy,  that,  if  all 
were  joined,  the  number  of  complainants  would  be  in* 
conveniendy  great;  first,  because  the  shares  are  six 
thousand  in  number,  and,  secondly,  because  it  appears 
by  the  act  of  parliament  that  there  were  then  upwards  of 
two  hundred  shareholders.  It  is  clear,  therefore,  that 
justice  would  be  unattainable,  if  all  the  shareholders 
were  required  to  be  parties  to  the  suit 

It  is  said,  each  shareholder  might  file  a  bill  to  recover 
his  proportion  of  the  money.  Such  a  course  would  pro- 
duce enormous  inconvenience.  Are  two  hundred  bills  to 
be  filed,  in  order  to  do  justice  in  this  matter?  If  justice 
can  be  done  in  one  sui^  the  Court  will  sustain  such 
a  proceeding;  for  to  require  all  the  shareholders  to 
be  parties,  or  to  leave  each  shareholder  to  file  a  separate 
bill  to  redress  his  own  wrong,  would,  in  substance,  be  a 
denial  of  justice. 

In  the  present  case,  it  appears  to  me  that  justice  may 
be  done  in  one  suit.  All  the  shareholders  stand  in  the 
same  situation ;  the  property  has  been  taken  out  of  their 
common  fund ;  they  are  entitled  to  have  that  property 
brought  back 'again  for  the  benefit  of  the  concern. 
Whai  all  parties  stand  in  the  same  situation,  and  have 
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one  common  right,  and  one  common  interest,  in  what 
respect  can  it  be  inconvenient  that  two,  or  three,  or  more, 
should  sue  in  their  own  names  for  the  benefit  of  all  ? 

It  is  said  that  the  prayer  of  the  bill  is  incompatible 
with  tliis  form  of  proceeding ;  for  it  asks  that  the  trans** 
action  may  be  declared  fraudulent,  and  that  the  De- 
fendants may  be  ordered  to  pay  the  15,000/.,  with 
interest,  to  the  bankers  of  the  company,  on  the  ax> 
count  and  for  the  use  of  the  company.  Whether,  ulti« 
mately,  the  deci*ee  will  be  in  that  precise  form,  is  not 
DOW  the  question.  The  Court  may  think  it  right  to 
direct  the  money  to  be  repaid  with  interest;  or  it  may 
direct  inquiries ;  and  it  is  not  improbable  that  the  money 
may  be  ordered  to  be  brought  back  into  the  general 
funds  of  the  society.  But,  whatever  may  be  the  par- 
ticular form  of  relief,  which  may  ultimately  be  given^ 
there  is  no  doubt  that,  if,  at  the  hearing,  it  appears  that 
tliis  15,000A  was  obtained  by  fraud,  the  Court  will  make 
a  decree,  the  effect  of  which  will  be  to  compel  those^  who 
were  parties  to  the  transaction,  to  refund  the  money  to 
those  to  whom  it  rightfully  belongs. 

Demurrer  overruled* 
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filed. 


May  19.  GARDNER  V.  ROWE. 

mcn^b  Irre-     T^HIS  was  a  motion  to  discharge  an  attachment  for 
galar»  if  it  is      ^   irregularity,  on  the  ground  that  it  had  issued  before 

l^fd^ut  b^  ^  affidavit  was  filed, 
the  sealer  be- 

is  not  parted         O"  the  22d  of  August^  a  subpoena  for  costs  was  served 

with  till  after,  ^^  ^^  Plaintiff  Collins,  and  the  amount  demanded  from 

the  requisite 

affidavit  is        him.     He  paid  the  amount  to  his  own  solicitor,  who 

took  upon  himself  to  pay  it  into  the  hands  of  the  under 

sheriff  of  Middlesex^  though  no  attachment  had  then 

issued.     On  the  4th  of  September^  an  attachment  was 

bespoken,  and  an  affidavit  of  the  service  of  the  snbpcena 

was  left  with  the  clerk  in  court.     He  did  not  file  the 

affidavit  till  the  6th  of  October^  and  did  not  deliver  out 

the  attachment  till  the  7th  of,  Octoba\     It  had  been 

sealed  upon  the  8d  of  that  montli. 

Mr.  Agavy  in  support  of  the  motion. 

The  general  order  of  the  2Sd  of  January^  1629,  (a) 
provides,  *^  that  neither  the  six  clerks,  nor  any  of  the 
cursitors,  nor  the  registrar  of  the  court,  their  clerks  or 
deputies,  do  make,  pass,  or  enter  any  orders  for  attach- 
ments, commissions  of  dedimus  potestatem^  or  other 
commissions,  writs,  processes,  or  proceedings,  grounded 
upon  an  affidavit,  unless  the  said  affidavit  be  first  filed 
and  registered  in  the  affidavit  office  as  aforesaid."  That 
order  was  confirmed  and  enforced  by  the  general  order  of 
the  28th  of  February  1632  (i) ;  and  another  order  of  the 
20th  of  May^  1659  (c),  says,  "  neither  shall  any  process 

of 

(a)  Bcamei^  Orders,  57.  (b)  Ibid,  6S.  (c)  Ibid.  142. 
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of  contempt  issue,  before  such  affidavit  be  duly  filed 
with  the  satd  register  of  affidavits,  whereby  recourse  may 
be  had  to  the  same  as  occasion  may  require."     The 
prder  of  the  15th  of  November^  1660(a),  is  to  the  same 
effect*    In  Broamhead  v.  Smith  (6),  which  occurred  in 
1803,  it  was  suggested  that  these  orders  had  fallen  into 
disuse,  and  that  for  many  years  it  had  been  considered  to 
be  the  established  practice,  that  the  process  was  regular, 
if  the  affidavit  was  left  with  the  clerk  in  court,  and  filed 
at  any  time  before  the  return  of  the  writ.     A  practice, 
which  permitted  process,  affecting  the  liberty  of  the  sub- 
ject, to  issue  before  the  filing  of  the  affidavit  on  which 
it  was  grounded,  was  irrational.     But,  after  the  case  of 
Broomhead  v.  Smithy  there  was  no  pretext  for  any  de- 
viation from  the  orders  for  time  to  come.     For  Lord 
EUatif  with  the  concurrence  of  Si^  WiUiam  Grants  there 
said  {c)j  **  The  best  way  will  be  not  to  decide  upon  the 
point  of  practice,  but  to  make  an  order  now,  that  no  such 
process  shall  issue  in  future,  without  an  affidavit  pre- 
viously filed;   of  the  propriety  of  which  we  have  no 
doubt.''     Here  the  attachment  issued  before  the  6th  of 
October ;  for  it  was  sealed  before  that  day,  and  was  in 
the  hands  of  the  clerk  in  court,  who  is  the  agent  of  the 
party  issuing  it,  and  may  part  with  it  at  any  time  ha 
pleases. 


Mr.  Knight^  contrd. 

When  the  writ  of  attachment  is  bespoken,  the  affi- 
davit, on  which  it  is  to  be  grounded,  is  left  with  the 
clerk  in  Court;  it  is  his  business  to  file  it  in  due  time; 
and  the  uniform  practice  *  has  been,  never  to  consider 

it 

(a)  Beamei  Orden^  147.  (5)  8  Vet.  557.        (c)  8  Fa.  563. 


*  The  practice  i«  stated  thus  time  before  or  the  day  an  at- 

io  Harriton^i  Practice,  p.  400.  tachment  is  made  out>  but  not 

NewiandU   edition:  —  *"  It  is  afterwards.** 
sufficient  to  file  an  affidayit  any 
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1828.  it  necessary  Co  file  the  affidavit,  till  immediately  before 
the  officer  of  the  Court  parts  with  the  writ  So  long 
as  the  attachment  is  in  the  hands  of  the  officer  of  the 
Court,  it  cannot  be  considered  as  issued :  it  is  issued, 
only  when  it  is  delivered  to  the  party  who  has  a  right 
to  put  it  in  execution.  Broomhead  v.  Smith  {a)  cor- 
rected the  practice  of  not  filing  the  affidavit  till  the 
attachment  was  returnable ;  but  it  did  no  more*  The 
course  of  proceeding,  which  was  remedied  there,  was 
improper;  because  the  party,  against  whom  the  attach- 
ment  issued,  might  have  been  taken  upon  it,  and  de- 
tained in  custody,  without  having  the  means  of  ascer- 
taining what  the  affidavit  was,  upon  which  the  regularity 
of  the  process  depended.  No  such  inconvenience  can 
attend  the  practice,  as  now  understood :  because  the  affi- 
davit must  be  filed,  before  the  process  can  be  put  in  force. 

The  LoBD  Chancellor  was  of  opinion,  that,  after 
the  case  of  Broomhead  v.  Smithy  the  order  of  1629  could 
not  be  considered  as  not  in  force;  that,  upon  all  the 
orders  taken  together,  the  attachment  ought  not  to  exist, 
dll  the  affidavit  was  filed ;  and  that  the  attachment  must 
be  taken  to  be  issued,  when  it  is  delivered  out  bv  tba 
aealer. 

The  attachment  was  discharged  with  costs- 
Co)  8  Ves.  357. 
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GORDON  V.  CALVERT.  J%8i»8t. 

JPEUX  CALVERT  nnd  Co.  having  agreed  to  take  J9.  being  hired 

Richard  Edwards  into  their  service  as  collecting  ^*  and  Co  ^ 
clerk,  but  not  for  any  definite  period,  he,  together  with  but  not  for 
Gordon  and  Kent^  in  May  1820,  executed  a  joint  and  ^^od,  c!^and 
several  bond  to  two  of  the  partners,  for  the  penal  sum  jD- joined  with 
of  2000/.,  with  a  condition  to  be  void,  if  he  Edwdrds  to  secure  bit 

should,  from  time  to  time  and  at  all  times  durini;  his  duly  account- 

°  mg  for  his  as- 

continuance  in  the  service  of  the  firm,  duly  account  for  sets;  C.  died, 

all  his  receipts.    Gordon  died  on  the  3 1st  of  October  fjlf  ^isexccu. 
*  tnx  gave  a 

1821 ;  and  bis  executrix  shortly  afterwards  sent  to  CaU  written  notice 
vert  and  Co.  a  letter,  informing  them  of  his  death,  and  thatshewould 
stating  that   she  would   no   longer  remain   surety  for  no  longer  re- 
Edwards.     To  this  letter  Calvert  and  Co.  returned  no  ^.  and  Co. 

answer ;  but  they  shewed  it  to  Edwards^  and  required  copniunicated 

''  ,  ,  »  T  tl„g  notice  to 

from  him  further  security;  and,  in  January  1822,  James  B.,  and  re- 

Ives  Edwards  executed  to  them  a  bond  for  the  same  Obtained"? 
penal  sum,  and  with  the  same  condition  as  the  first  hiin  the  bond 
bond.     This  second  bond  recited  the  first,  and  pur-  ^uthT'  S. 
ported  to  be  given  as  an  additional  and  further  security.  <lie<l,  and  also 
Kent  died,  and  also  James  Ives  Edwards ;  but  no  further  and  four     ^ 
security  was  required  by  Calvert  and  Co.  T^  •"^  ■ 

death  of  C.» 
In  1826  Richard  Edwards  died ;  and  it  was  then  dis-  f^-^'ciS^ 
covered,  that  there  were  deficiencies  in  his  accounts  to  were  found  in 
the  amount  of  upwards  of  1700/.,  principally  in  respect  tubi^^OTt'to 

of  sums  received  by  him  after  January  1822.  the  notice: 

^  ^  Held,  that  tha 

executrix  of 

An  action  beinff  brought  on  the  bond  ac^ainst  the  ^'  ^®**  °® 

^  ^  °  ^  equity  to  re- 

executrix  of  Gordon^  she  filed  her  bill,  and  obtained  the  strain  J.  and 
common  injunction.     The  Pefendants  afterwards  put  ^^,^^,^21^ 

in  ontiMbood. 
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in  their  answer,  admitting  the  facts  as  above  stated,  but 
denying  that  they  ever  intended  to  release  GoriorCn 
estate,  or  that  the  bond  oi  James  Ives  Edwards  was  taken 
otherwise  than  as  an  additional  security ;  and  upon  this 
answer  the  Vice-Chancellor  dissolved  the  injunction,  (a) 

The  Plaintiff  now  moved  before  the  Lord  Chancellor, 
that  the  order  of  the  Vice-Chancellor  might  be  dis- 
charged, and  that  an  injunction  might  issue  to  restrain 
the  action  on  the  bond. 


The  Attoniey-General  (Sir   Charles  fVelherell),   Mr. 
Treslaoey  and  Mr.  Swann^  for  the  Plaintiff. 

It  is  absurd  to  say  that  such  an  obligation  of  surety- 
ship as  has  been  entered  into  here,  shall  subsist  as  long 
as  Calveji  and  Co.  please.  The  services  of  Edwards 
might  have  been  determined  at  any  moment  by  either 
him  or  them ;  and  the  sureties  must  have  had  a  right 
to  protect  themselves  from  future  liability.  A  surety- 
ship for  an  indefinite  period  is  not  a  suretyship  which 
is  to  last  for  ever,  or  which  is  determinable  only  at  the 
will  of  him  who  has  the  benefit  of  it.  When  Calvert 
and  Co.  received  the  letter  of  the  executrix,  they  might 
either  dismiss  Edwards  from  their  service,  or  continue 
to  employ  him,  without  relying  any  longer  on  GordorCs 
responsibility:  but  could  they  say  to  the  executrix, 
^^  We  shall  continue  to  employ  Edwards  :  and  as  lotig  as 
we  choose  to  retain  him  in  our  service,  the  assets  of 
your  testator  shall  remain  answerable  to  us  ?  ''  If  she 
had  filed  a  bill  in  Naoember  1821,  to  have  the  amount 
of  her  liability  in  respect  of  Edward/s  receipts  up  to 
that  time  ascertained,  and  upon  satisfying  whatever 
might  be  then  due,  to  be  relieved  from  further  respon- 
sibility, 

(a)  2  Sim.  255. 
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sibilityi  could  Calvert  and  Co.  have  insisted  that  the        1828. 
assets   should   be  a  security    for  the  future  dealings        -  ^  "^' 
between  them  and  Edwards  ? 

Besidesi  the. notice  was  not  resisted;  it  was  received 
and  acquiesced  nn ;  ^nd  Calvert  and  Co.  protected  them- 
selves by  requiring  and  obtaining  the  security  of  a  new 
obligor. 

Mr.  Sugden  and  Mr.  Garrett^  contrd^  were  not  heard. 

The  Lord  Chancellor  stated,  that,  if  the  executrix 
had  a  right  to  say,  ^^  I  will  not  be  liable  any  longer," 
and  if  the  notice,  which  she  gave  to  Calvert  and  Co., 
put  an  end  to  her  liability,  that  defence  was  as  available 
at  law  as  in  equity  *;  that  there  was  nothing  to  shew 
that  the  obligees  acquiesced  in  the  wish  of  the  testatrix' 
to  be  released ;  that  there  was  no  ground  on  which  the 
Court  could  say,  that,  when  the  second  bond  was  ex- 
ecuted, there  was  an  intention  to  give  up  Gordon*s 
security. —  and  the  contrary  was  expressly  sworn;  and 
that  it  was  reasonable  to  require  a  further  security,  as 
Gordan^s  executrix  would  be  answerable  only  to  the 
extent  of  the  assets.  He  was,  therefore,  of  opinion 
that  there  was  no  ground  for  the  interposition  of  a  • 
court  of  equity ;  and  he  refused  the  motion  with  costs. 

*  It  does  not  appear,  that  any      vert  v.  Gordon,  7  Bam*  &  Creu» 
defence  of  this   kind  was  at-      809. 
tempted  in  the  action.  See  Cal- 
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APPENDIX. 


WHITE  V.  VITTY.* 

A  TESTATOR,  who  died  in  1818,  after  devising  a 
freehold  house  to  his  wife  and  her  heirs,  devised 
the  residue  of  his  freehold  estates,  situate  in  four  spe- 
cified parishes,  or  elsewhere  in  the  county  of  Cambridge^ 
to  two  trustees  and  their  heirs,  upon  the  trusts  therein- 
after declared  concerning  the  same ;  that  is  to  say,  upon 
trust  that  they  should  sell  his  several  copyholds  in  the 
parishes  aforesaid,  and,  after  satisfying  the  costs  of  the 
sale  out  of  the  monies  thence  arising,  should  pay  the 
residue  to  his  executor  for  the  purpose  of  satisfying,  in 
the  first  place,  certain  legacies  ;  and  he  then  devised  all 
the  residue  of  his  real  and  personal  estate  to  A.  B.  The 
testator,  besides  freeholds  and  copyholds  situate  in  the 
four  parishes,  had  freeholds  not  situate  in  the  county  of 
Cambridge^  and  copyholds  not  situate  within  the  four 
parishes ;  and  all  the  copyholds  had  been  surrendered  to 
the  use  of  his  will. 

The  cause  was  argued  in  November  1826,  before 
Eldouy  Lord  Chancellor,  assisted  by  the  Lord  Chief 
Justice  of  the  King's  Bench,  and  the  Lord  Chief  Justice 

of 

*  2  Ruuell,  484. 
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of  the  Common  Pleas ;  and  on  that  occasion  the  two      ^  1 828. 
Lords  Chief  Justices  •  stated  their  opinions  to  be,  — 

That  the  beneficial  interest  in  all  the  freeholds,  whe- 
ther situate  in  the  county  of  Cambridge  or  elsewhere, 
passed  to  the  residuary  devisee : 

That  the  legacies  were  a  charge  only  on  the  copyholds 
situate  in  the  four  parishes  : 

That  no  estate  in  those  copyholds  passed  to  the  trus- 
tees, but  only  a  power  to  sell : 

That  any  surplus  of  the  monies  arising  from  the  sal^ 
which  might  remain  after  satisfying  the  legacies,  passed 
by  the  residuary  clause :  and 

That  the  copyholds  not  sitnate  within  the  four  parishes 
passed  to  the  residuary  devisee. 

Lord  Etdotif  after  he  had  resigned  the  great  seal, 
transmitted  to  the  parties  a  written  judgment,  of  which 
the  material  part  was  as  follows :  — - 

*^  In  this  case  it  is  perfectly  clear,  that  legal  construc- 
tion will  not  admit,  as  I  think,  of  considering  the  word 
copyhold  as  introduced  by  mistake  instead  oi  freeholds 
and,  therefore,  that  the  will  must  be  construed  as  if  the 
testator  had  directed  the  word  copyhold  to  be  inserted 
where  it  is  found. 

**  I  agree  with  the  Chief  Justices  in  the  opinions  in 
which  they  have  concurred  :  —  that  the  freehold  estates, 
(as  to  the  beneficial  interests)  in  the  four  parishes  or  else- 
where in  Cambridgeshire^  pass  to  the  residuary  devisee. 
They  are  given  to  Richard  Vitty  and  Pearse  WhiiCy  or 

the 

*  The  judgments  of  the  Chief  that  Lord  Eldon  had  expressed 

Justices  are  reported  in  2  Rut'  any    opinion,   further   than    is 

sell,  484.    It  was  only  recently  there  stated,  on  the  questions 

that   the   reporter  ascertained,  discussed. 
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WHITE  V.  VITTY.* 

A  TESTATOR,  who  died  in  1818,  after  devising  a 
'^^  freehold  house  to  his  wife  and  her  heirs,  devised 
the  residue  of  his  freehold  estates,  situate  in  four  spe- 
cified parishes,  or  elsewhere  in  the  county  of  Cambridge^ 
to  two  trustees  and  their  heirs,  upon  the  trusts  therein- 
after declared  concerning  the  same ;  that  is  to  say,  upon 
trust  that  they  should  sell  his  several  copyholds  in  the 
parishes  aforesaid,  and,  after  satisfying  the  costs  of  the 
sale  out  of  the  monies  thence  arising,  should  pay  the 
residue  to  his  executor  for  the  purpose  of  satisfying,  in 
the  first  place,  certain  legacies  i  and  he  then  devised  all 
the  residue  of  his  real  and  personal  estate  to  A.  B.  The 
testator,  besides  freeholds  and  copyholds  situate  in  the 
four  parishes,  had  freeholds  not  situate  in  the  county  of 
Cambridge^  and  copyholds  not  situate  within  the  four 
parishes ;  and  all  the  copyholds  had  been  surrendered  to 
the  use  of  his  will. 

The  cause  was  argued  in  November  1826,  before 
Eldouy  Lord  Chancellor,  assisted  by  the  Lord  Chief 
Justice  of  the  King's  Bench,  and  the  Lord  Chief  Justice 

of 

*  2  Ruisell,  484. 


». 
% 


CASES  IN  CHANCERY.  585 

of  the  Common  Pleas ;  and  on  that  occasion  the  two      ^  1828. 
Lords   Chief  Justices  •  stated  their  opinions  to  be,  — 

That  the  beneficial  interest  in  all  the  freeholds,  whe- 
ther situate  in  the  county  of  Cambridge  or  elsewhere, 
passed  to  the  residuary  devisee : 

That  the  legacies  were  a  charge  only  on  the  copyholds 
situate  in  the  four  parishes  : 

That  no  estate  in  those  copyholds  passed  to  the  trus- 
tees, but  only  a  power  to  sell : 

That  any  surplus  of  the  monies  arising  from  the  sal^ 
which  might  remain  after  satisfying  the  legacies,  passed 
by  the  residuary  clause :  and 

That  the  copyholds  not  situate  within  the  four  parishes 
passed  to  the  residuary  devisee. 

Lord  Eldouy  after  he  had  resigned  the  great  seal, 
transmitted  to  the  parties  a  written  judgment,  of  which 
the  material  part  was  as  follows :  — - 

*^  In  this  case  it  is  perfectly  clear,  that  legal  construc- 
tion will  not  admit,  as  I  think,  of  considering  the  word 
copyhold  as  introduced  by  mistake  instead  oi  freeholds 
and,  therefore,  that  the  will  must  be  construed  as  if  the 
testator  had  directed  the  word  copyhold  to  be  inserted 
where  it  is  found. 

**  I  agree  with  the  Chief  Justices  in  the  opinions  in 
which  they  have  concurred  :  —  that  the  freehold  estates, 
(as  to  the  beneficial  interests)  in  the  four  parishes  or  else- 
where in  Cambridgeshire^  pass  to  the  residuary  devisee. 
They  are  given  to  Richard  Vitty  and  Pearse  Whiie^  or 

the 

*  The  judgments  of  the  Chief  that  Lord  Eldon  had  expressed 

Justices  are  reported  in  ^  Rut'  any    opinion,   further    than    if 

tell,  484.    It  was  only  recently  there  stated,  on  the  questions 

that   the   reporter  ascertained,  cUscussed. 
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the  survivor,  his  heirs  or  assigns,  upon  the  trusts  there- 
inafcer  expressed  or  declared,  that  is  to  say ;  and,  with 
the  Chief  Justices,  I  think  that  the  residuary  clause 
may,  in  constinictioh,  be  connected  with  die  devise  of 
these  freehold  estates,  so  as  to  pass  the  beneficial  interest 
in  them  to  the  residuary  devisee.  I  think  any  other 
freeholds  which  the  testator  had  not  devised  to  White 
and  Vitty  would  pass  under  the  residuary  devise*  And 
as  I  understand  all  the  testator's  copyhold  estates  were 
surrendered  to  the  use  of  the  will,  whether  in  the  four 
parishes  or  out  of  them,  I  think  that,  as  to  the  copyholds 
in  the  four  parishes,  the  legacies  must  be  paid  out  of 
the  produce  of  them  made  by  sale^  if  that  produce  is 
sufficient  to  pay  them,  and  if  there  is  a  surplus,  I  think 
that  surplus  belongs  to  the  residuary  devisee.  I  also 
think,  that,  if  that  produce  is  insufficient  to  pay  the  lega- 
<cies,  there  is  no  other  fund  created  by  this  will  out  of 
which  the  deficiency  can  be  paid.  I  think  the  copjbcJd 
not  in  the  four  parishes  goes  under  this  will  to  the 
residuary  devisee." 
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ACCOUNT. 
See  Agent. 

ACCUMULATION. 

Where  legacies  are  given  upon 
trust  to  accumulate  the  interest 
and  dividends,  such  accumulated 
interest  and  dividends  will  not  pass 
by  a  g\(t  over  of  the  principal 
sums,  unless  the  Court  is  satisfied, 
by  a  reference  to  other  clauses 
of  the  will,  that  the  interest  and 
dividends  were  omitted  in  the  gift 
over  by  clerical  mistake.  Harvet/ 
v.  Cooke.  Page  S* 

See  Crozier  v.  Fisher.  398 

ADVANCEMENT. 
See  Covenant,  2. 

AGENT. 

1 .  An  agenty  named  executor,  is  not 
entitled  to  charge  commission  on 
business  done  subsequently  to 
the  testator's  death.  Sheriff'  v. 
Axe.  33 

2.  A  receiver  appointed  by  the 
Court  is  not  answerable  for  a  loss 
of  monies  by  the  failure  of  a 


banker,  if  they  are  not  mixed 
with  his  own  monies,  and  are 
bona  jide  deposited  for  security 
only,  under  circumstances  in 
which  they  could  not  have  been 
properly  paid  into  court.  Sahnay 
V.  Salviay.  Page  60 

3.  Where  notice  is  given  by  a  party 
to  his  agent  in  a  particular  ad- 
venture, that  another  person  is 
jointly  interested  with  him  in  the 
adventure,  this  prim^  Jacie  im- 
poses upon  the  agent  the  neces- 
sity of  accounting  with  such  other 
person  for  his  share  of  the  ad- 
venture. 

But  this  obligation  ceases  to 
exist,  if  the  transactions  shew  that 
it  was  the  intention  of  such  other 
person,  and  of  the  party  originally 
interested  in  the  adventure,  that 
the  agents  should  account  solely 
with  the  latter.   Killock  v.  Gregg. 

285 

4.  A  business,  which  was  the  pro- 
perty of  A.f  was  carried  on  in  the 
nam  e  of  i?.,  who  was  the  agent  of  ^. 
at  a  fixed  salary ;  A.  being  under 

Q  q  3  con- 
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considerable  liabilities  in  respect 
of  that  business,  B,  became  bank* 
nipt ;  A.  was  held  to  have  a  lien 
on  the  property  of  the  concern 
to  the  extent  of  his  liabilities; 
and  the  assignees  of  B,  were  re- 
strained from  interfering  with  the 
business,  or  the  property  belong- 
ing to  it,  and  from  receiving 
monies  doe  to  it.  Foxcrafi  v. 
Wood.  Page  487 

AGREEMENT. 
If  A.^  for  valuable  consideration, 
undertakes  to  surrender  a  copy- 
hold to  J3.,  and  j5.,  on  borrowing 
money  from  C.»  enters  into  a  writ- 
ten agreement  with  C,  that  he, 
S.,  will  surrender  the  same  copy- 
hold to  C.  by  way  of  mortgage 
security,  A.  is  not  justified  in  re- 
fusing to  surrender  the  copyhold 
to  J3.,  because  he,  ^4.,  has  re- 
ceived notice  from  C.  of  the  agree- 
ment between  him  and  Z?. 

The  surrender  by  ^.  to  Z?.  does 
not  prejudice,  but  promotes,  that 
agreement:  and  C  is  not  a  neces- 
sary party  to  a  suit  to  compel  A, 
to  surrender  to  J5.  —  v.  WaU 
ford.  372 

fiee  Barok  and  Femme,  ]. 

AMENDMENT. 
Semble.  Leave  will  not  be  given  to 
amend  a  plea,  unless  the  Court 
is  satisfied  that  the  defect,  which 
the  amendment  is  intended  to 
remedy,  arose  from  an  accidental 
slip.     Jackson  v.  Rowe.  514 

ANNUITY. 
A  testator,  by  his  will,  gave  cer- 
tain annuities,  and  directed  that 


the  sums,  set  apart  to  secure  them, 
should,  as  the  annuitants  died,  sink 
into  the  residue  of  his  personal 
estate :  By  a  codicil  to  his  will, 
he  stated,  that,  in  case  his  pro- 
perty would  not  provide  an  in- 
come equal  to  the  annuities,  they 
should  be  rateably  reduced :  His 
estate  was  deficient,  and  the  an- 
nuities were  rateably  reduced: 
Upon  the  death  of  any  annuitant, 
the  sum,  set  apart  to  secure  the 
reduced  annuity,  will  belong  to 
the  residuary  legatees,  and  is  not 
to  be  applied  to  increase  the  re- 
duced annuities  to  the  amount 
given  by  the  will.  Farmer  v. 
MiUs.  Page  86 

ANSWER. 

1.  Where  the  obligor  in  a  bond  has 
obtained  the  common  injunction 
to  restrain  the  obligee  from  pro- 
ceeding in  an  action  which  has 
been  commenced  in  his  name  by 
an  assignee  of  the  bond,  the  an- 
swer of  the  obligee  cannot  be 
read  in  opposition  to  a  motion  to 
dissolve  the  injunction  made  by  the 
assignee.    Montague  y. Hill.  128 

2.  Where  the  answer  of  a  Defend- 
ant insists  that  a  covenant  was 
inserted,  without  his  knowledge 
or  consent,  in  a  deed  executed 
by  him,  and  that  the  deed  was 
not  read  over  to  him,  and  that 
the  covenant  is  a  fraud  upon  him, 
such  deed  cannot  be  proved  vivd 
voce  against  him  as  an  exhibit; 
but  it  may  be  so  proved  as 
against  another  defendant,  whose 
answer  does  not  impeach  the 
validity  of  the  covenant.     Bar- 

Jeld  Y.Kelly.  $55 

3.  Leave 
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S.  Leave  refused  in  a  tithe  suit,  to 
file  a  supplemental  answer,  set- 
ting up  a  modus,  afler  the  cause 
had  been  set  down  for  hearing. 
Macdougal  v.  Furrier.  Page  486 

APPEAL. 

1.  Where  there  is  a  fair  and  substan- 
tial question  to  be  argued  on  ap- 
peal, the  decree  may  be  varied  as 
to  costs,  though  affirmed  in  every 
other  point;  but  it  will  not  be 
varied  as  to  costs,  where  the  point, 
which  is  presented  as  the  ground 
of  appeal,  has  no  substance.  At' 
tomey-  General  v.  Butcher.     1 80 

2.  Order  made  to  stay  proceedings 
to  enforce  an  answer,  pending  an 
appeal  to  the  House  of  Lords 
against  an  order  over-ruling  a  de- 
murrer. The  King  of  Spain  v. 
MacKado.  560 

APPOINTMENT. 

See  Baron  and  Femme,  1. 

Power,  1,  2. 

« 

APPROPRIATION  OF  PAY- 

MENTS. 
i4.,  J?.,  and  C«,  carrying  on  busi- 
ness in  copartnership  for  a  term, 
which  would  expire  on  the  19th 
of  February  1807,  under  arti- 
cles which  empowered  ^.,  in 
case^  of  his  death  during  the 
term,  to  bequeath  his  share  of 
the  trade  in  favour  of  his  wife  or 
children,  —  jS.,  a  customer  of  the 
bank,  and  a  surety,  covenanted 
that  they,  or  one  of  them,  would 
pay  to  A,f  B.,  and  C,  the  sur- 
vivors or  survivor  of  them,  &c. 
all  sums  which,  on,  before,  or 


until  the  19th  of  February  1807, 
should  become  due  from  the  cus- 
tomer to  ^.,  /?.,  and  C,  the  sur- 
vivors or  survivor  of  them,  &c. : 
A.  died,  having  bequeathed  his 
share  of  the  concern  to  his  ex- 
ecutors, in  trust  for  his  children : 
the  business  continued  to  be  car- 
ried on  under  the  same  firm  as 
before ;  and  his  executors  inter- 
fered in  the  management,  and 
shared  in  the  profits.      At  the 
time  of  ^.'s  death,  the  balaqce 
due  from  S.  to  the  bank  was  up- 
wards of  14,000/. ;  afler  that  time 
S*  continued  his  dealings  witb 
the  bank  in  the  same  manner  as 
previously,  paying  in  more  than 
14,000/.  within  a  few  weeks  afler 
A'%   death,    but    drawing  out, 
during  the  same  period,  a  larger 
sum ;  and  these  subsequent  deal- 
ings were  contained  in  the  same 
account  current  with  the  preced- 
ing dealings :  some  years  after- 
wards, S.  became  insolvent,  being 
indebted  to  the  bank  in  a  ba- 
lance of  19,000/.  and  upwards : 
Held, 

That  the  partnership,  which 
carried  on  the  business  afler  the 
death  of  ^4.,  was  a  new  partner- 
ship; 

That  the  surety's  covenant  did 
not  extend  to  cover  sums  ad- 
vanced to  the  customer  by  the 
bank  afler  A'%  death ; 

That  the  balance,  due  at  A.*s. 
death  from  the  customer,  was  to 
be  considered  as  discharged  by 
the  payments  subsequently  made  - 
by  him  to  the  bank.    Femberton 
V.  Oakei.  Page  \5Ai 

Q  q  4  APPRO- 
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APPROPRIATION  IN  SATIS- 

FACTION  OF  A  LEGACY. 

See  Interpleader. 

ASSIGNOR  AND  ASSIGNEE. 
See  Injunction^  1,  2. 

ATTACHMENT. 

1.  An  attachment,  sealed  after  an 
order  for  time  has  been  obtained, 
but  before  it  has  been  served  on 
or  notified  to  the  Plaintiff,  is  re- 
gular.    Hemes  v.  Herves. 

Page  508 

2.  An  attachment  is  irregular,  if  it 
is  sealed  and  delivered  out  by  the 
sealer  before,  though  it  is  not 
parted  with  till  after,  the  requi- 
site affidavit  is  filed.  Gardner 
V.  Rot»e.  578 


BANKRUPT. 
French  stock,  the   property  of  a 
bankrupt,    was    transferred    by 
him  to  his  wife,  who  afterwards 
transferred  it   to  her  three  sis- 
ters;   the    wife,    by    her    will, 
exercised   a   general    power  of 
appointment  which  she  had  over 
monies    standing    in   the    name 
of  trustees  in  the  English  funds, 
and  died  in  her  husband's  life- 
time;  one  of  the  three  sisters, 
who  was  also  an  appointee,  and 
her  residuary  legatee,  and  usu- 
ally resided  in  France ^  took  out 
administration  to  her,  with  the 
will  annexed.   An  injunction  was 
granted  at  the  suit  of  the  assignee 
to  restrain  the  trustees  from  trans- 
ftrring  any  of  the  stocks  in  the 


Englith  funds  over  which  the 
deceased  wife's  poorer  of  ap- 
pointment extended.  Stead  v. 
Clay.  Page  550 

BANKRUPTCY. 

A  petition  presented  by  a  bankrupt 
in  person,  and  which  he  appears 
in  person  to  support,  is  not  within 
the  order  of  the  12th  August, 
1809.   Jn  the  Matter  of  Bruce. 

223 

BARON  AND  FEMME. 

1.  Where  ajeme  covert,  having  se- 
parate property ,joins  in  a  security 
for  money  advanced  to  her  hus- 
band, the  Court  acts  upon  it,  not 
as  an  agreement  to  charge  her 
separate  property^but  as  an  equi- 
table appointment  under%he  set- 
tlement, to  be  satisfied  from  the 
rents  and  profits  of  that  property, 
and  not  by  sale  or  mortgage. 

The  death  of  the  husband,  after 
the-'  filing  of  the  bill,  and  before 
the  hearing,  makes  no  diflPerence. 

If  the Jisme  covert  insists  upon 
the  exercise  of  undue  influence 
by  the  husband,  she  must  prove 
it ;  and  it  is  not  for  the  plaintiff 
to  prove  a  negative.  Field  v. 
Sou)le.  112 

2.  AJeme  covert,  described  as  such 
in  the  will  of  the  testator,  may, 
during  the  coverture,  execute 
by  deed  a  power  of  disposition, 
given  her  by  the  will,  over  real 
and  personal  estate.  Dotones  v. 
Timperon,  334 

3.  Money  in  court,  belonging  to  a 
married  woman,  if  less  than  200/., 
will  be  ordered  to  be  paid  to  ihe 

bus- 
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husband,  though  she  has  been 
deserted '  "by  him  and  opposes 
the  petitioiu     Foden  v.  Finney. 

Page  428 
See  Costs,  6. 

BOND. 
1.  The  PlaintilF  joined  the  testator 
.  as  surety  in  a  bond,  which  he 
.  paid  after  the  death  of  the  tes- 
tator, taking  an  assignment  of  the 
.  bond ;  he  is  only  a  simple  contract 
creditor  of  the  testator.  Jones  v. 
.   Davids.  277 

%  A  &:ofc:A  heritable  bond,although 
it  contain  a  personal  obligation  to 
pay  the  debt,  does  not  lose  its 
heritable  quality,  and  will  not 
pass  by  an  -English  will,  but  de- 
scends to  the  heir  at  law.  Jer- 
.    ningham  v.  Herbert.  388 

See  Injunction,  1, 2. 


CHARGE  ON  REAL  ESTATE. 

1.  A  testator  gives  an  annuity  and 
pecuniary  legacies,  and  then  de- 
vises all  the  rest,  residue,  and 
remainder  of  his  freehold,  copy- 

•  hold,  and  leasehold  estates  to 
trustees,  for  the  use  and  benefit 
of  his  children.  The  annuity, 
and  pecuniary  legacies,  given 
prior  to  the  devise,  are  well 
charged  upon  the  freehold^  copy- 
hold, and  leasehold  estates.  Cole 
v.  Turner.  S76 

2.  A  testator  devised  certain  lands 
to  his  wife  for  life,  and  after  her 
decease,  to  his  eldest  son  in  fee, 
dmrgeable,  nevertheless,  in  aid  of 
the  other  estates  thereinafter  de- 
vised to  him,  witli  the  payment 


of  the  several  sums  of  money 
thereinafter  bequeathed  to  the 
testator's  younger  sons  and 
daughters :  then,  afler  a  specific 
bequest  of  personal  chattels,  he 
devised  all  his  other  real  estates 
to  trustees,  until  his  eldest  or 
some  other  son  should  attain 
twenty-one,  subject  to  the  pay- 
ment of  the  several  sums  of 
money  thereinafter  bequeathed 
to  his  younger  sons  and  daugh- 
ters, with  a  direction  that  his 
trustees  should  in  the  mean  time 
apply  the  rents  and  profits  to  the 
maintenance,  education^  and  ad- 
vancement of  all  his  younger  sons 
and  daughters ;  and  then  he  gave 
to  his  younger  sons  4000/.  each, 
and  to  his  daughters  SOOO/.  each, 
to  be  paid  to  them  at  twenty-one 
by  his  eldest  son,  if  he  should 
attain  twenty-one,  or  by  such 
other  son  as  should  attain  twenty- 
one,  and  become  entitled  to  his 
real  estates  by  virtue  of  his  will ; 
and  he  expressly  charged  all  his 
real  estates,  including  the  re- 
mainder in  fee  of  the  lands  de- 
vised to  his  wife  for  her  life,  with 
the  payment  of  the  said  several 
sums  of  money  so  given  to  bis 
younger  sons  and  daughters :  the 
testator  died  intestate  as  to  the 
residue  of  his  personal  estate.  — 
Held,  that  the  personal  estate  of 
the  testator  was  not  applicable  to 
tlie  payment  of  these  legacies  or 
portions.  Kirke\.Kirie.  Page4S5 

CHARITY. 
A    school-houscy    built  •  prior    to 
the  9  G.  2.  c.  36.,  on  waste  of  a 
manor  given  by  the  lord  for  that 

purpose. 
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purpofie,  and  paid  for  by  sub- 
scriptions from  the  lord  of  tlie 
manor  and  other  parishioners, 
and  never  subsequently  used 
otherwise  than  as  a  public  school- 
house,  is  so  dedicated  to  charity, 
and  in  mortmain,  that  a  bequest 
for  the  purpose  of  repairing  and 
enlarging  it,  and  of  providing  a 
salary  for  a  schoolmaster,  is  a 
▼alid  legacy.    Ingleby  v.  Dobson* 

PageS42 

COMMISSION. 
See  Agent,  1. 

COMPENSATION. 

1.  If  an  agreement  be  in  part  unper- 
formed,  the  principle  of  a  court 
of  equity  is  compensation,  not  for- 
feiture.   Page  V.  Broom.  6 

2.  As  a  general  rule,  where  land  is 
agreed  to  be  sold  tithe  free,  the 
right  to  the  tithe  is  to  be  consi- 
dered so  material  to  the  enjoy- 
ment of  the  land,  that  a  purchaser 
is  not  compelled  to  complete  his 
contract  with  a  compensation,  if  a 
good  title  cannot  be  made  to  the 
tithe ;  but  this  rule  admits  of  ex- 
ception, where  the  circumstances 
manifestt  that  the  right  to  the 
tithe  did  not  form  any  induce- 
ment to  the  purchaser  to  enter 
into  the  contract.  Smith  v.  To/- 
cher*  302 

COMPROMISE. 
A  transaction  cannot  be  considered 
as  a  family  arrangement,  where 
the  doubts,  existing  as  to  the 
rights  alleged  to  be  compromised, 
are  not  presented  to  the  mind  of 
tlie  party  interested.  Harvey 
V.  Cooke.  34 


CONDITION. 
A  testator  gives  a  specific  bequest 
to  A.f  and  directs,  that,  in  con- 
sideration of  the  bequest,  A. 
shall  pay  his  debts,  and  makes  A. 
his  residuary  legatee,  and  execu- 
tor :  the  payment  of  the  debts  is 
a  condition  annexed  to  the  speci- 
fic bequest,  and,  if  A.  accept  the 
bequest,  he  is  bound  to  pay  the 
debts,  tliough  they  should  far  ex- 
ceed the  amount  of  the  property 
bequeathed  to  him.  Messenger 
V.  Andrews.  Page  478 

CONSENT. 

1.  A  party  is  bound  by  the  consent 
of  his  counsel  given  in  Court, 
though  they  had  no  instructions 
to  consent,  if  they  were  at  the 
time  apprised  of  all  those  facts,  of 
which  the  knowledge  was  essen- 
tial to  the  proper  exercise  of  their 
discretion;  but  he  will  be  relieved 
from  an  order  made  by  such  con- 
sent, if  they  give  that  consent 
in  Ignorance  of  material  circum- 
stances.  Furnival  v.  Bogle.   I4t2 

2.  How  far  a  party  will  be  affected 
by  the  remissness  of  his  solicitor 
in  not  immediately  objecting  to 
an  order  made  by  the  consent  of 
counsel  in  Court,  when  neither 
the  party  nor  his  solicitor  was 
present,  and  instructions  to  con- 
sent had  not  been  given  by  either. 
Ibid.  142 

CONVERSION. 
A  testator  gave  the  residue  of  his 
personal  estate  to  trustees,  direct- 
ing them  to  convert  it  into  money, 
and  invest  the  proceeds  in  go* 

vernment 
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vcrnment  or  real  securities,  of 
which  they  were  to  stand  possess- 
ed* upon  trust  for  A,  during  her 
life,  and,  af^er  her  death,  for  Z?. 
The  trustees  permitted  a  share, 
which  the  testator  had  in  an  /n- 
dian  loan,  bearing  interest  at  10/. 
per  cent.,  to  remain  for  several 
years  on  that  security,  during 
which  time  they  paid  to  A.  the  in- 
terest at  10/.  per  cent,  which  it 
yielded  annually ;  and  the  loan 
being  afterwards  paid  off,  they 
invested  the  money  in  the  3  per 
cents,  at  a  time  when  the  funds 
were  so  low,  that  the  amount 
of  stock  purchased  was  consider- 
ably greater,  than  if  the  conver- 
sion had  taken  place  at  the  end  of 
a  year  from  the  testator's  death  : 
Held, 

That  the  tenant  for  life  was  not 
entitled  to  the  actual  interest, 
which  the  money  yielded,  while 
it  remained  on  the  Indian  secu- 
rity, but  only  to  the  dividends  of  so 
much  3  per  cent,  stock  as  would 
have  been  purchased  with  it  at 
the  end  of  a  year  from  the  testa- 
tor's death ; 

That  the  trustees  ought  to  be 
charged  with  the  whole  of  the 
stock  actually  purchased,  and  all 
the  sums  actually  received  in  re- 
spect of  the  Indian  rate  of  inter- 
est ;  and  that  they  ought  to  be 
allowed  in  their  discharge,  as 
payments  to  the  tenant  for  life, 
not  the  sums  which  they  had  in 
fact  paid  her,  but  only  a  sum 
equal  to  what  she  would  have 
received  for  dividends,  if  the 
money  had  been  transferred  from 
the  Indian  security  and  invested 


in  the  3  per  cent«  stock  at  the 
end  of  a  year  from  the  testator's 
death.    Dimes  v.  Scott.  Page  195 
See  Will,  5. 

COPYHOLD. 
See  Will,  34. 

COSTS. 

1.  The  payment  of  a  solicitor's  bill 
pending  a  suit,  does  not  preclude 
subsequent  taxation,  Howell  v. 
Edmunds*  67 

2.  Where  there  is  a  fair  and  sub- 
stantial question  to  be  argued  on 
appeal,  the  decree  may.  be  varied 
as  to  costs,  though  affirmed  in 
every  other  point ;  but  it  will  not 
be  varied  as  to  costs,  where  the 
point,  which  is  presented  as  the 
ground  of  appeal,  has  no  sub- 
stance. AttomeyGeneral  ▼. 
Butcher.  180 

3.  In  a  suit  for  specific  perfonnanceby 
a  vendor,  the  costs  will  be  thrown 
upon  the  purchaser,  though  the 
Master  reports,  that  a  good  title 
was  not  shewn  till  afler  the  filing  of 
the  bill,  if  that  finding  proceeded 
on  the  ground,  that  certain  eri- 
dence  had  not  been  previously 
furnished,  which  the  vendor  had 
offered  to  produce,  but  which  had 
not  been  actually  produced,  be- 
fore the  institution  of  the  suit, 
in  consequence  of  the  purchaser 
insisting  upon  other  and  unsub- 
tial  objections.    Long  ▼.  Collier. 

269 

4.  Persons,  who  were  found  by  the 
Master  to  be  the  next  of  kin  of 
the  intestate,  and  were  named  by 
the  Court  to  be  Defendants  in  an 
issue  directed  to  try  the  rights  of 

other 
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other  penoDSy  who  claimed  also 
to  be  next  of  kin,  were  allowed 
a  Bum  of  500/.  out  of  tJie  estate  of 
the  intestatei  on  giving  security 
to  account  for  it.  Gregg  v. 
Tai^lor.  Page  279 

5.  If  an  heir  at  law^  alleging  insanity 
in  a  devisor,  file  his  bill  against 

the  devisee,  and  he  fail  in  the 

ft 

issue  devUavit  vel  nottp  he  shall 
pay  the  costs  of  the  issue,  but  not 
the  costs  of  the  suity  unless  he 
might  have  asserted  his  claim  by 
ejectment;  and  then  his  suit  will 
be  deemed  vexatious,  and  he  will 
be  ordered  to  pay  the  costs  of  it. 
Scai/e  v,  Scaife.  309 

6.  The  husband's  costs  of  the  pro- 
ceedings in  making  a  settlement 
of  the  fortune  of  a  ward,  whom 
he  had  married  without  the  leave 
of  the  Court,  were  allowed  to  him 
out  of  the  fund,  he  having  no 
property  of  his  own,  and  there 
being  no  circumstances  of  aggra- 
vation in  his  conduct.  Anony- 
wous.  473 

Directions  as  to  costs.  Page  v. 
Broom.  23, 24 

*  ^  COUNSEL. 

See  CoNS£NTy  1,  2. 

COVENANT. 
I.  i4.  being  tenant  for  life  of  certain 
premises,  with  a  power  of  limiting 
a  jointure  to  his  wife,  a  settle- 
ment is  executed  on  his  marriage, 
by  which  he  demises  the  lands, 
of  which  he  was  tenant  for  life, 
to  trustees  for  a  terra  of  ninety- 
nine  years,  on  trust  to  secure  the 
payment  of  a  yearly  sum  to  his 
wife   as  pin-money  during  tlic 


coverture,  and  he  limits  a  join- 
ture to  her  after  his  death ;  the 
same  parties  on  the  same  day 
execute  another  instrument,  by 
which  A.  covenants  not  to  sell  or 
incumber  the  lands  comprised  in 
the  term,  and  it  is  declared,  that, 
if  he  shall  at  any  time  sell  or  in- 
cumber them,  or  attempt  so  to 
do,  the  trustees  of  the  term  shall 
receive  the  rents  and  profits,  and 
apply  them,  as  they  may  think 
fit,  for  the  niaintenance  and  sup- 
port o(A.  or  his  wife  or  children 
or  issue:  the  covenant  and  this 
proviso  are  fraudulent  and  void 
as  against  a  subsequent  incum- 
brancer of  ^.'s  life  estate.  Phipps 
y.  Lord  Ennismore,       Page  131 
2.  P.  B.,  on  his  daughter's  marriage, 
settled  a  sum  of  money  on  her  and 
her  husband  and  their  issue;  and, 
after  reciting  that  he  had  agreed 
'  to  make  a  further  provision  for 
his  daughter,  equal  to  his  other 
younger  children,  covenanted  to 
settle,  by  his  will  or  otherwise, 
on  the  husband  and  wife  and 
their  issue,  as  great  a  share  of  his 
property  as  he  should,  by  his  will 
or  otherwise,  provide  forany  of  his 
other  younger  children,  to  take  ef- 
fect on  the  death  of  the  survivor 
of  himself  and  his  wife;  and  if  he 
died  intestate,  or  omitted  to  make 
such  provision,  that  his  executors 
should  pay  to  the  trustees  as  great 
a  share  of  his  property  as  any  of 
his  younger  children  should,  in 
that  event,  become  entitled  to: 
Held,   that  the  trustees  had  a 
claim  upon  the  executors  in  re- 
spect   of  subsequent    advance- 
ments by  the  settlor  to  his  other 

younger 
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younger  children  in  his  lifetime,  * 
and  not  merely  for  a  provision 
equal  to  that  which  any  of  the 
oUier  children  became  entitled 
to  at  his  death.    Willisy. Black. 

Page  170 
S.  By  covenant  in  a  marriage  set- 
tlement, the  husband  was  bound 
to  give  by  his  last  will,  or  other* 
wise,  to  his  children  in  equal 
shares  all  his  real  estates,  other 
than  a  settled  estate,  and  personal 
property:  Held,  that  the  cove- 
nant bound  only  such  real  estate 
as  he  should  die  seised  o^\ 

That  the  •  covenant  bound 
shares  of  the  settled  estate,  which 
the  husband  became  entitled  to 
by  devise  from  a  child)  who  died 
i^  his  lifetime ; 

That  children  living  at  the 
death  of  the  husband  were  alone 
entitled  to  the  benefit  of  the 
covenant.      Needham  v.   Smith. 

S18 
See  Appropriation  of  Pay- 

MENtS,  1. 

Evidence,  2. 

CROSS  REMAINDERS. 
Cross  remainders  cannot  be  implied 
in  a  deed,  and  are  not  created  as 
to  accruing  shares  by  a  limit* 
ation  of  the  entire  estate  to  an 
only  surviving  child  and  his  issue, 
or  by  a  gifl  over  of  the  entire 
estate  in  remainder  after  the  fail- 
ure of  all  issue,  or  by  an  express 
creation  of  cross  remainders  as  to 
the  original  shares.  Edwards  v. 
Alliston.  78 


DEBTOR  AND  CREDITOR. 

1.  Where  a  debtor,  by  a  deed-poll, 
directs,  inter  alia,  the  receiver  of 
the  rents  of  his  estate  to  keep 
down  the  interest  of  a  Certain 
debt,  the  direction  does  not  create 
a  t^ust  in  favour  of  a  creditor,  if 
it  be  without  consideration,  and 
without  the  privity  of  the  cre- 
ditor.   Page  V.  Broom.     Page  6 

2.  The  Plaintiff  joined  the  testator 
as  surety  in  a  bond,  which  he 
paid  after  the  death  of  the  tes- 
tator, taking  an  assignment  of  the 
bond:  he  is  only  a  simple  con- 
tract creditor  of  the  testator. 
Jones  V.  Davids.  277 

See  Interpleader,  1. 

DEMURRER. 

1.  If,  of  several  plaintiffs,  some  have 
an  interest  in  the  matter  of  the 
suit,  and  others  have  no  interest 
in  it,  but  are  merely  the  agents 
of  their  co-plainti£b,  a  general 
demurrer  to  the  whole  bill  is  a 
good  defence.  The  King  of  Spain 
and  Others  v.  Machado.         225 

2.  An  instrument,  executed  by 
foreigners  in  a  foreign  oouflry, 
must,  on  a  demurrer,  be  con- 
strued according  to  the  obfloas 
import  of  its  terms,  unlets  there 
are  allegations  in  the  bill  that, 
according  to  the  law  of  the  coun- 
try in  which  it  was  executed,  the 
true  construction  of  it  is  different. 
The  King  of  Spain  and  Others 
V.  Machado.  225 

S.  A  general  demurrer  for  want  of 
equity  allowed,  where  it  appeared 
on  the  face  of  the  bill,  that,  of 
two  co-plaintiffii,  one  had  not  any 

interest 
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interest  in  the  matters  of  the  suit. 
Cujrw.  PlatM.  Page  242 

4.  A  bill  by  some  shareholders  in  a 
joint  stock  company,  on  behalf  of 
themselves  and  the  other  sharc- 
holdersy  seeking  to  compel  di- 
rectors of  the  company  to  refund 
money  improperly  withdrawn 
from  the  common  stock,  is  not 
demurrable  on  the  ground  that 
all  the  shareholders  are  not  made 
parties.       Hichens  v.  Congreve. 

562 
See  Appeal,  2. 

DEVISE. 
See  Estate. 
Will. 

DISMISSAL  OF  A  BILL. 
See  Pkxctice,  15. 

DOMICILE. 
See  Rehearing. 

DONATIO  MORTIS  CAUSA. 

Quaere,  Whether  a  donatio  mortis 
causd  is  avoided  by  the  fact,  that 
a  will  or  codicil  is  subsequently 
made?  —  Whether  a  remainder 
%Biay  be  limited  on  a  donatio  mortis 
eausdf  —  Whether,  the  donatio 
martii  causd  being  of  a  mortgage 
debty  a  gift  of  the  same  sum,  with 
the  same  remainder  over,  in  a 
subsequent  codicil,  is  to  be  con- 
sidered a  satisfaction?  Hani' 
brooJce  v.  Simmons.  25 


ESTATE. 
1.  A  devise  of  real  estate  to  A,  for 
life,  with  remainder  to  her  chil- 

18 


dren,  as  tenants  in  common^  and, 
in  case  A.  shall  die  without  leav- 
ing lawful  issue,  then  with  re- 
mainder over,  is  a  gift  to  A.  for 
life,  with  remainder  to  her  chil- 
dren for  life,  with  remainder  to 
A*  in  tail.     Parr  v.  StvindeU. 

Page  288 
2.  A  gift  to  A.  and  B,,  "  whom  I 
appoint  my  executors  of  all  that 
I  possess  in  any  way  belonging  to 
me,  by  them  freely  to  be  pos- 
sessed or  enjoyed,  of  whatever 
nature  or  manner  it  mi^  be,"  will 
pass  the  fee-simple  of  real  estate. 
Thomas  v.  Phelps.  348 

EVIDENCE. 

1.  The  petition  of  a  Defendant 
prayed  that  he  might  be  at  liberty 
to  examine  one  of  the  Plainti£b 
as  a  witness:  the  Plaintiffs  were 
copartners,  and  had  a  common 
interest  adverse  to  the  petitioner : 
the  petition  was  dismissed  with 
costs.   Feredayy.Wightwick,  114 

2.  The  question  being,  whether  the 
appointment  of  a  curate  belonged 
to  the  vicar  of  the  parish  or  to  a 
corporation,  entries  in  old  books 
of  the  corporation  were  not  re- 
ceived as  evidence  against  the 
vicar,  to  shew  that  the  corpor- 
ation had  from  time  to  time  ap- 
pointed the  curate.  The  Attorney- 
General  v.  The  Corporation  of 
Warmick.  222 

3.  Where  the  answer  of  a  Defend- 
ant insists  that  a  covenant  was 
inserted,  without  his  knowledge 
or  consent,  in  a  deed  executed 
by  him,  and  that  the  deed  was 
not  read  over  to  him,  and  that 
the  covenant  is  a  fraud  upon  him, 

such 
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such  deed  cannot  be  proved  vivS 
voce  against  him  as  an  exhibit; 
but  it  may  be  so  proved  as  against 
another  Defendant,  whose  an- 
swer does  notimpeach  the  validity 
of  the  covenant.  Barfield  v. 
KeUy.  Page  355 

4.  At  the  hearing  of  the  cause,  a 
bill  will  be  dismissed^  if  there  be 
no  evidence  against  a  Defendant, 
although,  upon  a  motion  for  an 
injunction,  a  case  was  made 
against  him,  on  which  an  ex  parte 
injunction wasBustained.  Ibid.S55 

5*  A  son  conveys  an  estate  to  his 
father  nominally  as  purchaser,  but 
really  as  a  trustee,  and  in  order 
that  the  father,  who  was  in  better 
credit  than  the  son,  might  raise 
money  upon  it  by  way  of  mort- 
gage, for  the  use  of  the  son  :  the 
father  died  shortly  afterwards, 
and  before  any  m  oney  was  raised, 
having  by  a  will,  subsequent  to 
the  conveyance,  made  a  general 
devise  of  all  his  real  estates :  the 
case  is  within  the  statute  of 
frauds,  and  parol  evidence  is  not 
admissible  to  prove  the  trust ;  but 
the  son  has  a  lien  on  the  estate 
as  vendor  for  the  apparent  con- 
sideration, no  part  of  which  was 
paid.     Leman  v.  Whitley.      423 

6.  Collateral  circumstances  relating 
to  the  ages  of  the  several  devisees, 
and  to  their  being  married  or 
unmarried,  are  admissible  in  evi- 
dence, for  the  purpose  of  ascer- 
taining the  true  construction  of 
the  will.  Lowe  v.  Lord  Hunting- 
totoer.  532  n. 

EXCEPTIONS. 
See  Practice,  2. 


EXECUTOR.   . 

1.  An  agent,  named  executor,  is 
not  entitled  to  charge  commission 
on  business  done  subsequently  to 
the  testator's  death.  Sheriff'  v. 
Axe.  Page  33 

2.  A  testatrix  appointed  A.  B.  to 
be  her  executor,  to  see  that  her 
will  was  put  in  force:  the  ex- 
ecutor b  a  trustee  for  the  next 
of  kin.    Braddon  v.  Farrand* 

87 

EXHIBITS. 
See  Evidence,  S. 


FAMILY 
See  Power,  4. 

FAMILY  ARRANGEMENT. 
See  Compromise,  1. 

FOREIGN  INSTRUMENT. 
An  instrument,  executed  ^y  fo- 
reigners in  a  foreign  country,  musty 
on  a  demurrer,  be  constriMd  ac- 
cording to  the  obvious  import 
of  its  terms,  unless  there  are  al- 
legations in  the  bill  that,  accord- 
ing to  the  law  of  the  country  in 
which  it  was  executed,  the  true 
construction  of  it  is  different. 
The  King  of  Spain  v.  Machado. 

225 

FORFEITURE. 

See  CoMPENSATfON)    1. 

Marriage,  2. 

FRAUDU- 
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FRAUDULENT  CONVEY- 
ANCE, 
A.  being  tenant  for  life  of  certain 
premises^  with  a  power  of  limiting 
a  jointure  to  his  wife,  a  settlement 
is  executed  on  his  marriage,  by 
which  he  demises  the  lands,  of 
which  he  was  tenant  for  life,  to 
trdsteefe  for  a  term  of  ninety-nine 
years,  on  trust  to  secive  the  pay- 
ment of  a  yearly  sum  to  his  wife 
as  pin-money  during  the  cover- 
ture, and  he  limits  a  jointure  to 
her  after  his  death;   the  same 
parties  on  the  same  day  execute 
another  instrument,  by  which  A. 
covenants  not  to  sell  or  incumber 
the  lands  comprised  in  the  term ; 
and  it  is  declared,  that,  if  he  shall 
at  anytime  sell  or  incumber  them, 
or  attempt  so  to  do,  the  trustees 
of  the  term  shall  receive  the  rents 
and  profits,  and  apply  them,  as 
they  may  think  fit,  for  the  mam- 
tenance  and  support  of  A.^  or  his 
wife  or  children  or  issue:    the 
covenant   and  this   proviso  are 
fraudulent  and  void  as  against  a 
subsequent  incumbrancer  of  A*s 
life  estate*     Phipps  v.  Lord  En- 
nitmore.  Page  131 

Se^  Voluntary  Settlement. 


HEIR. 

Where  a  pecuniary  legacy  is  given 
by  a  testator  to  his  heir,  the 
word  is  to  be  understood  in  its 
legal  and  ordinary  sense,  unless 
controlled  by  the  context  of  the 
will ;  and  the  heir  at  law  will  take 

19 


the  legacy,  «and  not  'the  next  of 
kin. 

In  such  a  case»  it  makes  no 
difference,  that  there  are  three 
co-heirs.    Mounsey  v«  Blawdre. 

Page  884 
Sec  Issue,  2*. 
Bond,  2. 


IMPERTINENCE. 

1.  The  Court  will  decide,  in  the  first 
instance,  on  alleged  impertinence 
in  affidavits  sworn  in  bankruptcy, 
where  tlie  impertinence  is  of  such 
a  kind,  that  there  would  be  no- 
thing gained,  in  point  of  con?e- 
nieiice»  by  directing  a  reference' 
to  the  Master.  Ex  parte  Palmer 
in  re  DanielL  ^  188 

2.  An  affidavit*  verifying  a  short- 
hand writer's  notes  of  a  trial  at 
Nisi  Ptrius,  which  involved  the 
same  question  as  is  raised  on  a 
petition  in  bankruptcy,  is  wholly 
impertinent.    Ibid.  188 

INDIAN  SECURITIES. 
See  Conversion,  1. 

INFANT. 

1.  An  infant  cannot  sustain  a  suit 
for  the  specific  performance  of  a 
contract,  because  the  remedy  is 
not  mutual.     Flighi  v.  Bottand. 

298 

2.  The  Court  will  make  an  order 
for  appointmg  a  guardian  and  al- 
lowing maintenance,  upon  peti- 
tion without  bill,  where  the  in- 
fant's income  does  not  exceed 
SOW.  a  year.  Ex  parte  Lakiih 
in  the  Matter  of  Latin.         S07 

8.  Main- 
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S.  Maintenance  wili  not  be  al- 
lowed>  without  a  bill  filed,  to  an 
infant  entitled  to  real  estate, 
which  is  of  a  yearly  value  ex- 
ceeding 100/.  In  the  Matter  of 
Sir  WiUiam  Molesworth. 

Page  808  n. 


INJUNCTION. 

1.  Where  the  obligor  in  a  bond 
has  obtained  the  common  in- 
junction to  restrain  the  obligee 
from  proceeding  in  an  action 
which  has  been  commenced  in 
his  name  by  an  assignee  of  the 
bond,  the  answer  of  the  obligee 
cannot  be  read  in  opposition  to 
a  motion  to  dissolve  the  in^junc- 
tion  made  by  the  assignee.  Mart' 
taguev.  Hili.  128 

2.  Qtf.  Whether  the  proceedings  of 
the  assignee  in  the  name  of  the 
obligee  are  stayed  by  an  injunc- 
tion, which  restrains  only  the 
assignee,  his  counsellors  and 
agents.     Montague  v.  Hill.    128 

3.  Z?.f  the  holder  of  certain  bills 
accepted  by  F.,  attaches,  by  pro- 
ceedings in  the  Lord  Mayor's 
Court,  in  the  hands  of  C,  a  large 
sum  of  money  belonging  to  F. ; 
F,  having  filed  a  bill  to  restrain 
the  action,  a  special  injunction 
is  granted^  and  the  money  is 
paid  into  Court  by  the  garnisliee; 
B.  by  his  answer  denies  the 
whole  of  the  equity  suggested 
by  the  bill :  Held,  that,  though 
the  injunction  must  be  dissolved, 
the  money  in  Court  will  not  be 
paid  out  to  B.y  before  he  has 
obtained  judgment  in  his  action. 
Fumival  v.  Bogle.  142 

4r.  At  the  hearing  of  the  cause,  a  I 
Vol.  IV.  ' 


bill  will  be  dismissed,  if  tliere  be 
no  evidence'  against  a  Defend- 
ant, although,  upon  a.  motion. for 
an  injunction,  a  case  was  made 
against  him,  on  which  an  ex  parte 
injunction  was  sustained.  Bar- 
field  V.  Kelly.  Page  355 

5.  French  stock,  the  property  of  a 
bankrupt,  was  transferred  by  liim 
to  his  wife,  who  afterwards  trans- 
ferred it  to  her  three  sisters;  the 
wife,  by  her  will,  exercised  a* 
general  power  of  appointment 
which  she  had  over  monies  stand- 
ing in  the  name  of  trustees  in  the 
English  funds,  and  died  in  her 
husband's  lifetime;  one  of  the 
three  sisters,  who  was  also  an 
appointee,  and  her  residuary  le* 
gatee,  and  usually  resided  in 
France^  took  out  administration 
to  her,  with  the  will  annexed. 
An  injunction  was  granted  at  the 
suit  of  the  assignee  to  restrain 
the  trustees  from  transferring  any 
of  the  stocks  in  the  English  fundii 
over  which  the  deceased  wife's 
power  of  appointment  extended. 
Stead  V.  Clay.  550, 

See  Agent,  4. 

INQUISITION. 
See  Lunacy,  1. 

INTEREST. 
1.  A  purchaser,  who  has  not  been 
in  possession,  is  bound  to  pay  in- 
terest on  the  purchase-money, 
and  take  the  rents  and  profits^ 
only  from  the  time  when  a  good 
title  was  first  shewn,  and  not 
from  the  time  fixed  by  the  agree- 
ment for  the  completion  of  the 
purchase.    Jones  v.  Mudd.    118 

Rr  2.  A 
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8.  A  contract  of  purchase  con- 
tained a  stipulation,  that)  if,  by 
reason  of  any  unforeseen  or  un- 
avoidable obstacles,  the  convey- 
ance could  not  be  perfected  for 
execution  before  the  day  fixed 
for  the  completion  of  the  pur- 
chase, the  purchaser  should  from 
that  day  pay  interest  at  51.  per 
cent,  on  his  purchase-money, 
and  be  entitled  to  the  rents  and 
profits  of  the  premises :  the  ven- 
dor did  not  shew  a  good  title  till 
long  after  the  specified  day : 
Held,  that  he  was  not  entitled  to 
interest  except  from  the  time 
when  a  good  title  was  first 
shewn.     Monk  v.  Huskisson. 

Page  121  tu 

INTERPLEADER. 
'A  testator   having    bequeathed  a 
legacy  to  trustees  on  trust,  to  in- 
vest it  on  government  or  good 
security,  and  to  pay  the  interest 
to  a  woman  for  life,  and,  afler  her 
death,  to  distribute  the  principal 
among  certain  persons;  the  ex- 
ecutors and  the  trustees  agreed 
that  a  bond-debt  of  equal  amount, 
which  was  due  to  the  testator, 
should  be  appropriated  to  the  pay- 
ment of  the  legacy,  and  commu- 
nicated this  arrangement  to  the 
obligor  of  the  bond,   who,  for 
many  years,  paid  the  interest  to 
the  tenant  for  life,  with  the  pri- 
vity of  the  trustees :  afVerwards 
the  surviving  trustee  of  the  legacy 
gave  notice  to  the  debtor  not  to 
pay  the  money  to  the  executors, 
who,  on  the  other  hand,  com- 
menced an  action  upon  the  bond ; 
the  debtor  having  filed  a  bill  of 


interpleader,  the  executors  de- 
murred; but  the  demurrer  was 
over-ruled.      Wright   v.   Ward. 

Page  215. 

ISSUE. 

1.  Persons,  who  were  found  by  the 
Master  to  be  the  next  of  kin  of 
the  intestate,  and  were  named  by 
the  Court  to  he  defendants  in  an 
issue  directed  to  try  the  rights  of 
other  persons,  who  claimed  also 
to  be  next  of  kin,  were  allowed  a 

.  sum  of  500/.  out  of  the  estate  of 
the  intestate,  on  giving  security 
to  account  for  it.  Gregg  v. 
Toyfor.  279 

2.  If  an  heir  at  law,  alleging  insanity 
in  a  devisor»  file  his  bill  against 
the  devisee,  and  he  fail  in  the 
issue  devisavit  vd  non^  he  shall 
pay  the  costs  of  the  suit,  unless 
he  might  have  asserted  his  claim 
by  ejectment ;  and  then  his  suit 
will  be  deemed  vexatious,  and  he 
will  be  ordered  to  pay  the  costs 
•f  it.     Scaife  v.  Scaife.  S09 

See  Tit 


JOINT   STOCK  COMPANIES. 

1.  Some  shareholders  in  a  joint 
stock  company  may  sue,  on  behalf 
of  themselves  and  the  other  share- 
holders, for  the  purpose  of  com- 
pelling directors  of  the  company 
to  refund  monies  improperly  with- 
drawn by  them  from  the  stock  of 
the  company,  and  applied  to  their 
own  use.     Hichens  v.  Congreve. 

sei 

2.  A  clause  in  an  act  of  parliament, 
passed  for  the  regulation  of  a  joint 

stock 
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stock  company,  provided,  that  all 
proceedings,  whether  at  law  or  in 
equity,  to  be  carried  on  by 
or  on  behalf  of  the  company 
against  any  person  or  persons, 
whether  such  person  or  persons 
should  be  a  member  or  members 
of  the  company  or  not,  should  be 
instituted  and  carried  on  in  the 
name  of  the  chairman  or  of  one  of 
the  directors  as  the  nominal  plain- 
tiff :  such  a  clause  does  not  apply 
to  a  case  in  which  directors  ap- 
propriate to  their  own  use  part  of 
the  joint  stock  by  charging  the 
company  with  a  much  larger  sum 
as  the  price  of  property  purchased 
by  them,  than  was  actually  paid. 
Hichens  v.  Congreve.     Page  562 

JURISDICTION- 
See  Lunacy,  2. 


LACHES. 
See  Leasehold,  2. 

LEASEHOLD. 
1.  The  assignee  of  a  lease  for  lives, 
which  contained  a  covenant  for 
renewal  upon  the  dropping  of  any 
life,  provided  application  were 
made  within  six  months,  having 
omitted,  upon  the  death  of  one  of 
the  cestuisque  vie,  to  apply  for  a 
renewal  within  the  six  months, 
filed  his  bill  prajring  relief,  upon 
the  ground  that  he  did  not,  within 
the  six  months,  know  that  the  per- 
son was  dead,  or  that  the  deceased 
person  was  one  of  the  cestuisque 
vie  named  in  the  l^ase :   The  bill 


was  dismissed  with  costs ;  because 
the  Plaintiff  might  have  known 
the  facts,  if  he  had  used  reasonable 
diligence,  and  acted  with  ordinary 
prudence.     Harries  v.   Bryant* 

Page  89 

2.  Every  presumption  is  to  be  made 
to  support  a  right  of  renewal, 
where,  from  1682,  leases  for 
twenty-one  years,  at  a  small  rent 
and  fine  certain,  of  the  tithes  of 
a  parish,  had  been  regularly 
granted  by  the  respective  bishops 
of  Ely^  who  were  impropriate 
rectors  of  the  parish^  to  the  vicars 
for  the  time  being.  The  AHor* 
nej/'General  v.  The  Bishop  of 
Ely.  103 

3.  A  testator  devised  premises, 
which  he  held  by  lease  under  the 
dean  and  chapter  of  Westminster 
to  A»  for  life,  subject  to  the  pay- 
ment of  all  fines  and  rents  as  they 
became  due  yearly ;  and  he 
directed  that,  after  ^.'s  decease, 
the  premises  should  be  vested 
in  two  trustees,  who  were  ta 
manage  the  same  to  the  best  ad- 
vantage, and  were  to  pay  all  rents 
and  fines  until  B.  should  attain 
his  age  of  twenty-one  years,  to 
whom  the  testator  bequeathed  all 
the  remaining  term  and  interest 
which  he  had  in  the  lease:  the 
lease  was  hoi  den  at  a  nominal 
rent,  and  contained  no  covenant 
to  renew ;  but  the  custom  of  the 
dean  and  chapter  was,  to  renew, 
every  seven  years  on  receiving 
a  reasonable  fine;  and,  at  the 
death  of  the  testator,  about 
thirty  years  of  the  term  were  un- 
expired: Held,  that  A.  was 
not  bound  to  renew  the  lease 
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at    any   time    during    her    life. 
Capel  V.  Wood.  Page  500 

4.  Order  made,  ex  parte  under  the 
6  Ann.  c.  18.,  that  a  lessee  for 
lives  should  produce  the  ces- 
iuisque  vie  to  persons  named, 
and  at  a  time  and  place  specified 
in  the  order*    Ex  parte  IVhalley. 

561 

LEGACY  DUTY. 
Where  a  testator  gives  annuitiesy 
and  directs  them  to  be  paid  with- 
out any  deduction  whatsoever, 
and  where,  from  the  nature  of  the 
property  out  of  which  the  an- 
nuities are  to  be  paid,  there  could 
be  no  deduction,  except  in  re- 
spect of  the  legacy  duty, — there 
the  annuities  shall  be  paid  clear 
of  legacy  duty.  Smith  v.  Ander- 
ton.  852 

LEGACY,  LAPSED. 
See  Will,  5. 


LEGACY,  SPECIFIC. 
A  testator  gives  a  specific  be- 
quest to  A.f  and  directs  that,  in 
consideration  of  the  bequest^  A. 
shall  pay  his  debts,  and  makes  A. 
his  residuary  legatee,  and  execu- 
tor :  the  payment  of  the  debts  is 
a  condition  annexed  to  the  spe- 
cific bequest,  and,  if  A,  accept 
the  bequest,  he  is  bound  to  pay 
the  debts,  though  they  should 
far  exceed  the  amount  of  the 
property  bequeathed  to  him.  Mes- 
senger V.  Andrews.  478 
See  Will,  2. 23. 


LIEN. 

1.  If  the  vendor  of  an  estate,  the 
contract  for  which  was  not  com- 
pleted in  the  lifetime  of  the  tes- 
tator, who  was  the  purchaser,  is 
afterwards  paid  his  purchase- 
money  out  of  the  personal  assets, 
the  simple  contract  creditors  of 
the  testator  shall  stand  in  the 
place  of  the  vendor,  with  respect 
to  his  lien  on  the  estate  sold, 
against  the  devisee  of  that  estate. 

Quare.  If  a  pecuniary  legatee 
would  be  entitled  to  the  same  be- 
nefit against  the  devisee  ?  Selby 
v.  Ser%.  Page  336 

2.  A  son  conveys  an  estate  to  bis 
father  nominally  as  purchaser, 
but  really  as  a  trustee,  and  in  or- 
der that  the  father,  who  was  in 
better  credit  than  the  son,  might 
raise  money  upon  it  by  way  of 
mortgage,  for  the  use  of  the  son : 
the  father  died  shortly  afterwards, 
and  before  any  money  was  raised, 
having  by  a  will,  subsequent  to 
the  conveyance,  made  a  general 
devise  of  all  his  real  estates :  the 
case  is  within  the  statute  of  frauds, 
and  parol  evidence  is  not  admis- 
sible to  prove  the  trust ;  but  the 
son  has  a  lien  ftn  the  estate  as 
vendor  for  the  apparent  consider- 
ation, no  part  of  which  was  paid. 
Leman  v.  WhiUey.  423 

3.  A  business,  which  was  tlie  pro- 
perty of  ^.,  was  carried  on  in  the 
name  of  J?.,  who  was  the  agent 
of  A.  at  a  fixed  salary ;  A.  being 
under  cgnsiderable  liabilities  in 
respect  of  that  business,  B.  be- 
came bankrupt ;  A.  was  held  to 
have  a  lien  on  the  property  of 

the 
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the  concern  to  the  extent  of  his  f 
'  h'abilities;  and  the  assignees  of 
B.  were  restrained  from  interfer- 
ing with  the  business  or  the  pro- 
perty belonging  to  it,  and  from 
receiving  monies  due  to  it.  Fox- 
crafi  V.  Wood.  Page  487 


LUNACY. 

L  Under  a  commission  of  lunacv, 
the  jury  found,  "  that  the  party 
is  not  a  lunatic,  but  that,  partly 
from  paralysis  and  partly  from 
old  age,  his  memory  is  so  much 
impaired  as  to  render  him  incom- 
petent to  the  management  of  his 
affairs,  and,  consequently,  of  un- 
sound mind,  and  that  he  has  been 
so  for  the  term  of  two  years  last 
past :  '*  —  The  inquisition  was 
quashed,  and  a  new  commission 
was  ordered  to  issue.  In  Re 
Holmes.  182 

2.  The  Court  will  protect  the  pro- 
perty of  a  supposed  lunatic  in  the 
interval  between  the  presenting 
of  a  petition  for  a  commission  of 
lunacy,  and  the  finding  of  the 
jury ;  but  it  will,  at  the  same  time, 
take  care  that  ample  means  for 
resisting  the  commission  be  fur- 
nished to  those  who  act  in  the 
inquiry,  on  the  alleged  lunatic's 
behalf.  Ibid.  186 


MAINTENANCE. 
See  Infant,  2,  3. 

MARRIAGE. 
1.  A  testator  gave  to  his  daughter  a 
legacy  of  10,000^»  **  payable  and 


to  be  paid  unto  her  in  manner 
following ;  viz.  a  sum  of  50001. 
upon  her  marriage  under  twenty- 
one,  with  the  consent  of  his  trus- 
tees, and  the  sum  of  5000/. 
within  two  years  afterwards."  The 
daughter  married  under  twenty- 
one,  without  consent  of  the  trus- 
tees ;  and  her  first  husband  dying, 
she  married  a  second  husband  at 
the  distance  of  thirty  years  from 
her  first  marriage : 

Quare,  if,  on  such  second  mar- 
riage, she  became  entitled  to  the 
10,000/.  ?     Cliford  v.  Beaumont. 

Page  325 
2.  Where  the  husband  incurs  a  for- 
feiture, under  the  twenty-third 
section  of  4  G.  4.  c.76.,  the  Court 
has  no  discretion  to  mitigate  the 
penalty,  but  is  bound  to  settle 
and  secure  all  property,  present 
and  future,  of  the  wife,  for  the 
benefit  of  herself  or  the  issue  of 
the  marriage.  Attome^'General 
v.  Mtdlay.  329 

MARRIAGE  SETTLEMENT. 

1 .  P.  B.y  on  his  daughter's  marriage, 
settled  a  sum  of  money  on  her 
and  her  husband  and  their  issue ; 
and  after  reciting  that  he  had 
agreed  to  make  a  further  pro- 
vision for  his  daughter,  equal  to 
his  other  younger  children,  cove- 
nanted to  settle,  by  his  will  or 
otherwise,  on  the  husband  and 
wife  and  their  issue,  as  great  a 
share  of  his  property  as  he  should, 
by  his  will  or  otherwise,  provide 
for  any  of  his  other  younger 
children,  to  take  effect  on  the 
death  of  the  survivor  of  himself 
and  bis  wife ;  and  if  he  died  in- 
R  r  3  testate, 
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testate,  or  omitted  to  make  such 
provision,  that  his  executors 
should  pay  to  the  trustees  as  great 
a  share  of  his  property  as  any  of 
his  younger  children  should^  in 
that  event,  become  entitled  to : 
Held,  that  the  trusteesiiad  a  claim 
upon  the  executors  in  respect  of 
subsequent  advancements  by  the 
settlor  to  hb  other  younger  chil- 
dren in  his  lifetime,  and  not  merely 
for  a  provision  equal  to  that  which 
any  of  the  other  children  became 
entitled  to  at  his  death.  Wiilis 
V.  Black.  Page  170 

^  By  covenant  in  a  marriage  settle- 
ment, the  husband  was  bound  to 
give  by  his  last  will,  or  otherwise, 
to  his  children  in  equal  shares  all 
his  real  estates,  other  than  a  set- 
tled estate,  and  personal  pro- 
perty :  Held,  that  the  covenant 
l)ound  only  such  real  estate  as 
he  should  die  seised  of; 

That  the  covenant  bound  shares 
of  the  settled  estate,  which  the 
husband  became  entitled  to  by 
devise  from  a  child,  who  died  in 
his  lifetime ; 

That  children  Hying  at  the  death 

of  the  husband  were  alone  entitled 

to  the  benefit  of  the  covenant. 

Needham  v.  Smith .  S 1 8 

See  Covenant,  1. 

MONEY,  PAYMENT  OF, 
INTO  COURT. 
It  is  competent  to  the  Court,  on 
the  hearing  of  exceptions,  at  the 
same  time  it  allows  an  exception 
taken  by  the  Defendant,  and  di- 
rects the  Master  to  review  his 
report  generally,  to  order  the 
Defendant  to  pay  a  sum  of  mo- 


ney into  Court,  if  it  is  satisfied 
that  ultimately  that  sum  will  be 
found  due  from  the  Defendant. 
Brown  v.  De  Tastet.     Page  126 

MORTGAGE. 

1.  A  mortgagee  has  no  title  to  the 
rents  of  the  mortgaged  premises, 
which  have  been  paid  into  court 
by  a  receiver  appointed  in  a  suit 
for  establishing  the  will  of  the 
mortgagor ;  notwithstanding  that, 
after  the  appointment  of  a  re- 
ceiver, he  gave  notice  to  the  te- 
nants to  pay  the  rents  to  him. 

He  ought  to  have  followed  up 
that  notice  by  moving  to  dis- 
charge the  receiver.  Thomas  v. 
Brigstocke*  64 

2.  A  first  application  by  a  mort- 
gagor to  enlarge  the  time  for 
payment  of  the  mortgage  money 
refused.   Nanny  v.  E(hoards.  124 

MORTMAIN. 
A  school-house,  built  prior  to  the 
9  G.2.  c.  S6.,  on  waste  of  a  manor 
given  by  the  lord  for  that  pur- 
pose, and  paid  for  by  subscrip- 
tions from  the  lord  of  the  manor 
and  other  parishioners,  and  never 
subsequently  used  otherwise  than 
as  a  public  school-house,  is  so  de- 
dicated to  charity,  and  in  mort- 
main, that  a  bequest  for  the  pur- 
pose of  repairing  and  enlarging 
it,  and  of  providing  a  salary  for  a 
schoolmaster,  is  a  valid  legacy. 
Ingkby  v.  Dobson.  342 


NEXT  OF  KIN. 
See  PowsRi  4* 
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NOTICE. 
See  Mortgage,  1. 
Partnership,  4. 


PARTIES. 

1.  A  defect  of  parties  may  be  cured 
at  the  hearing!  by  the  undertak- 
ing of  the  Plaintiff  to  give  full 
effect  to  the  utmost  rights  which 
the  absent  party  could  have 
claimed,  those  rights  being  such  as 
do  not  affect  the  rights  of  Defend- 
ants.   Harvey  v.  Cooke.   Page  34 

2.  If  A.f  for  valuable  consideration, 
undertakes  to  surrender  a  copy- 
hold to  B,f  and  B.f  on  borrowing 
money  from  C,  enters  into  a  writ- 
ten agreement  with  C*  that  he, 
B.,  will  surrender  the  same  copy- 
hold to  C.  by  way  of  mortgage 
security,  A.  is  not  justified  in  re- 
fusing to  surrender  th^  copyhold 
to  jB.,  because  he,  A.^  has  re- 
ceived notice  from  C.  of  the 
agreement  between  him  and  B, : 
the  surrender  by  A*  to  B.  does 
not  prejudice,  but  promotes,  that 
agreement :  and  C.  is  not  a  ne* 
cessary  party  to  a  suit  to  compel 
A.  to  surrender  to  B,  — >—  v. 
Walford.  372 

3.  A  bill  by  some  shareholders  in  a 
joint  stock  company,  on  behalf  of 
themselves  and  the  other  share- 
holders, seeking  to  compel  the 
directors  of  the  company  to 
refund  money  improperly  with- 
drawn from  the  common  stock, 
is  not  demurrable  on  the  ground 
that  all  the  shareholders  are  not 


made  parties.    Hichens  v.  C<m- 
greve.  Page  562 

See  Demurrer. 
Plea. 

PARTNERSHIP. 
1.  ^.,B.,andC.,carryingonbusines8 
in  copartnership  for  a  term,  which 
would  expire  on  the  19th  of  Fc' 
bruary  1807,  under  articles  which 
empowered   A.f  in  case  of  his 
death  during  the  term,  to  be- 
queath his  share  of  the  trade  in 
favour  of  his  wife  or  childreni  — 
iS.,  a  customer  of  the  bank,  and 
and  a  surety,    covenanted  that 
they,  or  one  of  them,  would  pay 
to  A.9  B.t  and  C,  the  survivors 
or  survivor  of  them,  Ac.  all  sums, 
which,  on,  before,  or  until  the 
19th  of  February  1807»  should 
become  due  from  the  customer 
ta  A.f  B.y  and  C,  the  survivors 
or  survivor  of  them:     A.  died, 
having  bequeathed  his  share  of 
the  concern  to  his  executors,  in 
trust  for  his  children :  the  busi- 
ness continued  to  be  carried  on 
under  the  same  firm  as  before; 
and  his  executors  interfered  in 
the  management,  and  shared  in 
the  profits.    At  the  time  of  Am*B 
death,  the  balance  due  from  S.  to 
the  bank  was  upwards  14,000/. ; 
after  that  time  S*  continued  his 
dealings  with   the  bank  in  the 
same  manner  as  previously,  pay- 
ing in  more  than  14,000/.  within 
a  few  weeks  after  A.*b  death,  but 
drawing  out,  during  the  same  pe« 
riod,  a  larger  sum ;  and  these  sub- 
sequent dealings  were  contained 
in  the  same  account  current  with 
the  preceding   dealings :   some 
R  r  4  years 
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years  aderwardsy  S.  became  .in- 
solvent, being  indebted  to  the 
bank  in  a  balance  of  19|0(X)/.  and 
upwards :  Held, 

That  the  partnership,  which 
carried  on  the  business  after  the 
death  of  A.,  was  a  new  partner- 
ship; 

That  the  surety's  covenant  did 
not  extend  to  cover  sums  advan- 
ced to  the  customer  by  the  bank 
after  A*b  death ; 

That  the  balance,  due  at  A.*b 
death  from  the  customer,  was  to 
be  considered  as  discharged  by 
the  payments  subsequently  made 
•by  him. to  the  bank. .  Pemberton 
v.,Oakes.  Page  l^* 

%  Where  a  partnership  is  dissolved, 
and,  after  the  dissolution,  one  of 
the  partners,  without  the  consent 
of  the  other,  continues  in  posses- 
sion of  the  partnership  effects, 
and  carries  on  the  same  business 
on  the  same  premises,  in  the 
course  of  which  the  specific  ef- 
fects that  belonged  to  the  partner- 
ship are,  in  whole  or  in  part,  con- 
sumed, and  replaced  by  others ; 
the  effects,  which  are  found  on 
the  premises,  and  with  which  the 
business  is  <:arried  on  at  the  date 
pf  a  decree,  declaring  the  part- 
nership to  have  been  dissolved 
before  the  institution  of  the  suit, 
are  not  to  be  treated  as  property 
of  the  partnership.  Nerot  v. 
Bumand.  247 

3.  Evidence  of  the  existence  of  a 
partnership*     Nerot  v.  Burnand. 

247 

4.  Where  notice  is  given  by  a  party 
to  his  agent  in  a  particular  adven- 
ture,, that  another  person  is  jointly 


interested  with  him  in  the  adven- 
ture, this  J9riiii4/iici>  imposes  upon 
the  agent  thenecessity  of  account- 
ing with  such  other  person  for  his 
share  of  the  adventure. 

But  this  obligation  ceases  to 
exist,  if  the  transactions  shew  that, 
it  was  the  intention  of  such  other 
person,  and  of  the  party  originally 
interested  in  the  adventure,  that 
the  agents  should  account  solely 
with  the  latter.    Killoek  v.  Greg. 

Page  285 

5.  A  general  dissolution  of  part- 
nership between  A.  and  B.  does 
not  operate  to  discharge  A.  from 
his  responsibility  for  the  sub« 
sequent  conduct  of  jB.  in  respect 
of  the  engagements  of  the  part- 
nership with  third  persons,  made 
prior  to  the  dissolution.  Auli 
V.  Goodrich.  .  430 

6.  If  A.  and  J?.,  as  partners,  en- 
gage in  a  speculation  with  C,  A. 
is  answerable  to  C.  in  respect  of 
the  dealings  of  B.  in  the  joint 
speculation.     Ault  v.   Goodrich. 

430 

PERPETUITY. 
1.  A  limitation  to  an  unborn  child 
for  life  is  not  good,  unless  the  re- 
mainder vests  in  interest  at  the 
same  time. 

A  testatrix,  after  expressing  her 
desire  that  certain  stock  should 
remain  in  the  three  per  cents,  for 
ever,  bequeathed  the  dividends 
to  her  seven  children  for  their 
lives,  with  survivorship  among 
them;  and  directed,  that,  after 
the  decease  of  all  of  them,  their 
children  should  succeed  to  the 
annuity  of  their  deceased  parent, 

and 
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and  that,  after  tlie  decease  of 
the  seven  children's  children,  the 
dividends  of  the  stock  should  de- 
volve in  annuities  upon  the  law- 
ful heirs  of  the  testatrix :  Held, 
that  all  the  gifts  were  void,  ex- 
cept the  life  interests  given  to 
the  seven  children.  Hayes  v. 
Hayes.  Page  311 

2.  If  the  interest  of  an  unborn  child 
of  a  person  in  being  does  not 
vest  when  such  unborn  child  at- 
tains twenty-one,  the  gift  is  too 
remote  and  void,  and  the  lin^it- 
ations  over  are  void  also*  Pal- 
mer V.  Holford.  403 

3.  In  a  will,  the  words  "  failing  the 
male  issue,"  were,  upon  the  whole 
context,  construed  to  mean,  *^  if 
there  shall  be  no  son  then  living." 

A  testator  having  bequeathed 
a  yearly  sum  to  a  person  for  life, 
gave  the  annuity,  upon  the  death 
of  the  annuitant,  to  the  eldest 
surviving  son  of  A.^  and,  failing, 
the  male  issue  of  A.^  to  the 
daughters  of  A.  living  at  the  de- 
mise of  such  male  issue ;  at  the 
death  of  the  annuitant,  A*  had 
no  sgn  living,  but  had  two  daugh- 
ters :  Held,  that  the  gift  to  the 
daughters  of  A.  was  not  too  re- 
mote, and  that  they  were  entitled 
to  the  annuity.  Murray  v.  Ad' 
denbrook.  407 

4.  The  same  testator  gave  the  resi- 
due to  his  widow  during  her  life, 
and  at  her  demise,  to  the  eldest 
surviving  son  of  A.  upon  his  at- 
taining twenty-five  (the  trustees 
being  directed  to  apply  the  inte- 
rest to  his  use  till  he  attained 
that  age),  or,  failing  such  male 
issue,  to  the  daughters  of  A,  liv- 


ing at  the  time  of  the  demise  of 
the  last  of  such  male  issue ;  the 
only  son  of  A  died  under  twen- 
ty-five, in  the  lifetime  of  the 
widow,  leaving  two  daughters  of 
A.  him  surviving :  Held, 

That,  if  there  had  been  any 
son  of  A.  living  at  the  death  of 
the  widow,  he  would  have  taken 
a  vested  interest  in  the  residue, 
though  he  had  not  then  attained 
the  age  of  twenty-five : 

That  the  gift  over  of  the  residue 
to  the  daughters  of  A.  was  not 
too  remote,  and  that,  in  the  events 
wbich  happened,  they,  upon  the 
death  of  the  widow,  became  en- 
titled to  the  residue.  Murray  v. 
Addenbrook.  Page  407 

PETITION. 

1.  The  Court  will  make  an  order  for 
appointing  a  guardian  and  allow- 
ing maintenance,  upon  petition 
without  bill,  where  the  infant's 
income  does  not  exceed  300/.  a 
year.  Ex  parte  Lakin^  in  the 
matter  of  Lakin.  8Q7 

2.  Maintenance  will  not  be  allowed, 
without  a  bill  filed,  to  an  infant 
entitled  to  real  estate,  which  is  of 
a  yearly  value  exceeding  100/. 
In  the  matter  of  Sir  William 
Molesxvorth.  308  n, 

PLEA. 

1.  A  plea,  shewing  that  one  of  two 
Plaintiffs  has  no  interest  in  the 
matters  of  the  suit,  is  a  good 
defence  to  the  whole  bill.  Male- 
peace  v.  Haythonie*  244 

2.  To  a  bill,  stating  a  settlement, 
under  which,  after  a  life  estate  to 
i4.,  the  Plaintiff  was  entitled  to 

certain 
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certain  hereditameBts,  and  pray- 
ing delivery  of  the  title  deeds, 
the  Defendant  put  in  a  plea  of 
purchase  for  valuable  consider- 
ation from  A,f  without  notice, 
ayerring  that  A.  pretended  to  be 
seised  in  fee,  and  was  in  posses- 
sioDy  but  not  averring  that  he  had 
any  title  prior  to  and  independent 
of  the  settlement.  QtuerCf  Whe- 
ther such  a  plea  is  a  good  defence 
to  a  suit  ?     Jackson  v.  Roxjoe, 

Page  514 

S.  A  plea  of  purchase  for  valuable 
consideration  without  notice, 
must  aver,  that  the  vendor  pre- 
tended to  be  seised,  not  merely 
before,  but  at  the  respective 
times  of  the  execution  of  the 
conveyance,  and  of  the  payment 
of  the  consideration.  Jackson  v. 
Rowe.  514 

4.  Semble.  Leave  will  not  be  given 
to  amend  a  plea,  unless  the  Court 
is  satisfied  that  the  defect,  which 
the  amendment  is  intended  to 
remedy,  arose  from  an  accidental 
slip.    Jackson  v.  Roxve.  514 

PLEADING. 

1.  Petition  of  re-hearing  dismissed, 
because  it  suggested,  as  the 
grounds  of  re-hearing,  facts  not 
alleged  in  the  pleadings.  Nevin* 
son  V.  Stables.  210 

2.  Two  out  of  several  plaintiffs,  in  a 
suit  instituted  against  a  trustee 
for  breach  of  trust,  had  given  an 
indemnity  to  the  defendant : 
Held,  that  the  other  plaintiffs, 
who  were  infants,  were  neverthe- 
less entitled  to  such  decree  as 
the  case  demanded,  and  that, 
as   the   same  justice  could  be  i 


done  to  the  Defendant  in  respect 
of  the  two  who  had  signed  the 
deed  of  indemnity,  as  if  these  two 
had  been  made  defendants,  an  ob- 
jection at  the  hearing,  grounded 
on  their  being  co-plaintiffs,  could 
not  be  allowed  to  have  the  effect 
of  rendering  the  expense  of  the 
suit  wholly  useless.  Wilkinson  v. 
Parrtf.  Page  274 

3.  Where  the  answer  of  a  Defend- 
ant insists  that  a  covenant  was 
inserted,  without  bis  knowledge 
or  consent,  in  a  deed  executed 
by  him,  and  that  the  deed  was 
not  read  over  to  him,  and  that 
the  covenant  is  a  fraud  upon  him, 
such  deed  cannot  be  proved  viva 
voce  against  him  as  an  exhibit; 
but  it  may  be  so  proved  as  against 
another  Defendant,  whose  answer 
does  not  impeach  the  validity  of 
the  covenant.    BarfieU  v.  Kdiy^ 

$55 

4.  At  the  hearing  of  the  cause,  a 
bill  will  be  dismissed,  if  there  be 
no  evidence  against  a  Defendant, 
although,  upon  a  motion  for  an 
injunction,  a  case  was  made 
against  him,  on  which  an  ex  parte 
injunction  was  sustained.     Bar- 

field  V.  Kelly.  355 

5.  A  Plaintiff'  must  establish  at  the 
hearing,  that  he  had  a  title  to 
relief  at  the  time  of  filing  his  bill ; 
or,  if  he  relies  on  matter  sub- 
sequent, he  must  file  a  supple- 
mentail  bill.    Barfidd  v.  Kelly. 

S55 

6.  Some  shareholders  in  a  joint 
stock  company  may  sue,  on  be- 
half of  themselves  and  the  other 

'  shareholders,  for  the  purpose  of 
compelling  directors  of  the  com- 
pany 
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pany  to  refund  monies  improperly 
withdrawn  by  them  from  the  stock 
of  the  company,  and  applied  to 
their  own  use*  Hichens  v.  Con- 
greve.  Page  562 

See  Dbmurrbr. 
Plea. 

POWER. 

1 .  A  will  is  deemed  a  good  execu- 
tion of  a  power,  if  it  dispose  of 
the  subject  of  the  power,  although 
it  does  not  refer  to  the  power. 
Walker  v.  Maclde.  76 

2.  The  subject  of  the  power  will 
pass  by  the  words  of  *'  all  other 
my  property,"  if  it  be  plain,  from 
other  expressions  in  the  will,  that, 
under  these  general  words,  she 
considered  the  property  under 
the  power  to  be  included.  Walker 
V.  Mackie.  76 

3.  A  gift  of  personal  estate  to  the 
wife  for  life,  with  a  tUrection, 
that,  after  her  death,  one  moiety 
thereof  shall  be  at  her  entire  dis- 
posal, either  by  will  or  otherwise, 
amounts  only  to  an  estate  for  life 
in  the  wife,  with  a  power  of  ap- 
pointment ;  and  the  sale  by  the 
widow  of  a  sum  of  3  per  cent, 
stocky  which  constituted  nearly 
the  whole  of  the  residue^  and  the 
investment  of  the  proceeds  in  the 
purchase  of  long  annuities  in  her 
own  name,  does  not  amount  to 
an  exercise  of  her  power.  Reith 
v.  Setftnour.  263 

4.  Where  a  donor  recommends  or 
directs,  that  the  donee,  at  her 
death,  shall  give  his  personal  pro- 
perty to  such  of  his  family  or  such 
of  his  relations  as  she  shall  think 
think  fit»  the  donee  has  a  power 


to  select  the  objects  of  her  bounty 
amongst  his  relations  or  family, 
though  not  within  the  degree  of 
next  of  kin. 

But  if  the  donee  does  not  exer- 
cise the  power,  the  word  **  rela- 
tions," or  the  word  **  family,"  will 
be  construed  ^*  next  of  kin,"  unless 
the  special  expressions  of  the 
donee  have  a  different  import. 
Grant  v.  Lynam,  Page  292 

5.  AJeme  covert,  described  as  such 
in  the  will  of  the  testator,  may, 
during  the  coverture,  execute  by 
deed  a  power  of  disposition,  given 
her  by  the  will,  over  real  and  per- 
sonal estate.  DoxoneiY.  Timpenm. 

PRACTICE. 

1.  The  petition  of  a  Defendant 
prayed  that  he  might  be  at  liberty 
to  examine  one  of  the  Plainti^ 
as  a  witness  :  the  Plaintiffs  were 
copartners,  and  had  a  common 
interest  adverse  to  the  petitioner ; 
the  petition  was  dismissed  with 
costs.    Feredayy.Wightmick,  114 

2.  It  is  competent  to  the  Court,  on 
the  hearing  of  exceptions,  at  the 
same  time  it  allows  an  exception 
taken  by  the  Defendant,  and 
directs  the  Master  to  review  his 
report  generally,  to  order  the 
Defendant  to  pay  a  sum  of  money 
into  Court,  if  it  is  satisfied  that 
ultimately  that  sum  will  be  found 
due  from  the  Defendant.  Bromn 
V.  De  Tastet.  1S6 

3.  B.,  the  holder  of  certain  bills 
accepted  by  F.,  attaches  by  pro- 
ceedings in  the  Lord  Mayor's 
Court,  in  the  bands  of  C,  a  large 
sum  of  money  belonging  to  P. ; 

F. 
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certain  hereditaments,  and  pray- 
ing delivery  of  the  title  deeds, 
the  Defendant  put  in  a  plea  of 
purchase  for  valuable  consider- 
ation from  A.f  without  notice, 
averring  that  A,  pretended  to  be 
aeised  in  fee,  and  was  in  posses- 
aioD,  but  not  averring  that  he  had 
any  title  prior  to  and  independent 
of  the  settlement.  Qtuere,  Whe- 
ther such  a  plea  is  a  good  defence 
to  a  suit  ?    Jackson  v.  Rotve, 

Page  al4 

S.  A  plea  of  purchase  for  valuable 
consideration  without  notice, 
must  aver,  that  the  vendor  pre- 
tended to  be  seisedy  not  merely 
before,  but  at  the  respective 
times  of  the  execution  of  the 
conveyance,  and  of  the  payment 
of  the  consideration.  Jackson  v. 
Rotoe.  514 

4>.  Semble.  Leave  will  not  be  given 
to  amend  a  plea,  unless  the  Court 
is  satisfied  that  the  defect,  which 
the  amendment  is  intended  to 
remedy,  arose  from  an  accidental 
slip.    Jackson  v.  Rotoe.  514 

PLEADING. 

1.  Petition  of  re-hearing  dismissed, 
because  it  suggested,  as  the 
grounds  of  re-hearing,  facts  not 
alleged  in  the  pleadings.  Nevin- 
son  V.  Stable s,  210 

2.  Two  out  of  several  plaintiffs,  in  a 
suit  instituted  against  a  trustee 
for  breach  of  trust,  had  given  an 
indemnity  to  the  defendant : 
Held,  that  the  other  plaintiffs, 
who  were  infants,  were  neverthe- 
less entitled  to  such  decree  as 
the  case  demanded,  and  that, 
as   the   same  justice  could  be  i 


done  to  the  Defendant  in  respect 
of  the  two  who  had  signed  the 
deed  of  indemaity,  as  if  ^ese  two 
had  been  made  defendants,  an  ob- 
jection at  the  hearing,  grounded 
on  their  being  co-plaintiffs,  could 
not  be  allowed  to  have  the  effect 
of  rendering  the  expense  of  the 
suit  wholly  useless.  Wilkinson  v. 
Parry.  Page  274 

3.  Where  the  answer  of  a  Defend- 
ant insists  that  a  covenant  was 
inserted,  without  his  knowledge 
or  consent,  in  a  deed  executed 
by  him,  and  that  the  deed  was 
not  read  over  to  him,  and  that 
the  covenant  is  a  fraud  upon  him, 
such  deed  cannot  be  proved  viva 
voce  against  him  as  an  exhibit; 
but  it  may  be  so  proved  as  against 
another  Defendant,  whose  answer 
does  not  impeach  the  validity  of 
the  covenant.    Barfield  v.  KeUy^ 

S35 

4.  At  the  hearing  of  the  cause,  a 
bill  will  be  dismissed,  if  there  be 
no  evidence  against  a  Defendant, 
although,  upon  a  motion  for  an 
injunction,  a  case  was  made 
against  him,  on  which  an  ex  parte 
injunction  was  sustained.     Bar- 

field  V.  Kelly.  355 

5.  A  Plaintiff"  must  establish  at  the 
hearing,  that  he  had  a  title  to 
relief  at  the  time  of  filing  his  bill; 
or,  if  he  relies  on  matter  sub- 
sequent, he  must  file  a  supple- 
mental bill.     Barfield  v.  Kelly. 

S55 

6.  Some  shareholders  in  a  joint 
stock  company  may  sue,  on  be- 
half of  themselves  and  the  other 
shareholders,  for  the  purpose  of 
compelling  directors  of  the  com- 
pany 
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pany  to  refund  monies  improperly 
withdrawn  by  them  from  the  stock 
of  the  company,  and  applied  to 
their  own  use.  Hichens  v.  Cori' 
greve.  Page  562 

See  Demurrbr. 
Plea. 

POWER. 

1 .  A  will  is  deemed  a  good  execu- 
tion of  a  power,  if  it  dispose  of 
the  subject  of  the  power,  although 
it  does  not  refer  to  the  power. 
Walker  v.  Mackie.  76 

2.  The  subject  of  the  power  will 
pass  by  the  words  of  *^  all  other 
my  property,"  if  it  be  plain,  from 
other  expressions  in  the  will,  that, 
under  these  general  words,  she 
considered  the  property  under 
the  power  to  be  included.  Walker 
V.  Mackie.  76 

3.  A  gift  of  personal  estate  to  the 
wife  for  life,  with  a  direction, 
that,  after  her  death,  one  moiety 
thereof  shall  be  at  her  entire  dis- 
posal, either  by  will  or  otherwise, 
amounts  only  to  an  estate  for  life 
in  the  wife,  with  a  power  of  ap- 
pointment ;  and  the  sale  by  the 
widow  of  a  sum  of  3  per  cent, 
stock,  which  constituted  nearly 
the  whole  of  the  residue,  and  the 
investment  of  the  proceeds  in  the 
purchase  of  long  annuities  in  her 
own  name,  does  not  amount  to 
an  exercise  of  her  power.  Reith 
V.  Setftnour.  263 

4.  Where  a  donor  recommends  or 
directs,  that  the  donee,  at  her 
death,  shall  give  his  personal  pro* 
perty  to  such  of  his  family  or  such 
of  his  relations  as  she  shall  think 
think  fit,  the  donee  has  a  power 


to  select  the  objects  of  her  bounty 
amongst  his  relations  or  family, 
though  not  within  the  degree  of 
next  of  kin. 

But  if  the  donee  does  not  exer- 
cise the  power,  the  word  **  rela- 
tions," or  the  word  **  family,"  will 
be  construed  ^*  next  of  kin,"  unless 
the  special  expressions  of  the 
donee  have  a  different  import. 
Grant  v.  Lynam.  Page  292 

5.  A.  feme  covert^  described  as  such 
in  the  will  of  the  testator,  may, 
during  the  coverture,  execute  by 
deed  a  power  of  disposition,  given 
her  by  the  will,  over  real  and  per- 
sonal estate.  Doxoneiv.  Timperon. 

'     334 

PRACTICE. 

1.  The  petition  of  a  Defendant 
prayed  that  he  might  be  at  liberty 
to  examine  one  of  the  Plainti^ 
as  a  witness :  the  Plaintiffs  were 
copartners,  and  had  a  common 
interest  adverse  to  the  petitioner ; 
the  petition  was  dismissed  with 
costs.    Feredat^y.Wighttoiek.  114 

2.  It  is  competent  to  the  Court,  on 
the  hearing  of  exceptions,  at  the 
same  time  it  allows  an  exception 
taken  by  the  Defendant,  and 
directs  the  Master  to  review  his 
report  generally,  to  order  the 
Defendant  to  pay  a  sum  of  money 
into  Court,  if  it  is  satisfied  that 
ultimately  that  sum  will  be  found 
due  from  the  Defendant.  Bn/am 
V.  De  Tastet.  1S6 

3.  B.f  the  holder  of  certain  bills 
accepted  by  F.,  attaches  by  pro- 
ceedings in  the  Lord  Mayor's 
Court,  in  the  hands  of  C,  a  large 
sum  of  money  belonging  to  P. ; 

F. 
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F.  having  filed  a  bill  to  restrain 
the  action,  a  special  injunction  is 
granted,  and  the  money  is  paid 
into  Court  by  the  garnishee ;  B. 
by  his  answer  denies  the  whole 
of  the  equity  suggested  by  the 
bill:  Held,  that  though  the  in- 
junction must  be  dissolved,  the 
money  in  Court  will  not  be  paid 
out  to  B.f  before  he  has  obtained 
judgment  in  his  action.  Fumival 
v.Bogk.  Page  142 

4.  A*  party  is  bound  by  the  consent 
of  his  counsel  given  in  Court, 
tnough  they  had  no  instructions  to 
consent,  if  they  were  at  the  time 
apprised  of  all  those  facts,  of 
which  the  knowledge  was  essen- 
tial to  the  proper  exercise  of  their 
discretion ;  but  he  will  be  relieved 
from  an  order  made  by  such  con- 
sent, if  they  give  that  consent  in 
ignorance  of  material  circum- 
stances.   Fumival  V.  Bogle.    142 

5.  How  far  a  party  will  be  affected 
by  the  remissness  of  his  solicitor 
in  not  immediately  objecting  to 
an  order  made  by  the  consent  of 
counsel  in  Court,  when  neither 
the  party  nor  his  solicitor  was 
present,  and  instructions  to  con- 
sent had  not  been  given  by  cither. 
Fumival  v.  Bogle.  142 

6«  A  Defendant  will  not  be  ordered 
to  produce  papers  containing 
confidential  communications  be- 
tween him  and  his  solicitor,  or 
between  his  country  solicitor  and 
town  solicitor,  made  in  the  rela- 
tion of  solicitor  and  client  during 
the  progress  of  the  suit,  or  with 
reference  to  it,  previous  to  its 
commencement.  Hughes  v.  Bid- 
dulph.  J90 


?•  A  Plaintiff  is  not  entitled  to  the 
production  of  a  letter,  admitted 
by  the  Defendant  to  be  in  his 
possession,  but  which,  the  De- 
fendant states,  was  written  by 
him  to  his  solicitor,  and  directed 
the  solicitor  to  take  the  opinion 
of  counsel  upon  the  question  in 
dispute  between  the  parties. 
Vent  V.  Pace^.  Page  193 

8.  The  Court  will  make  an  order  for 
appointing  a  guardian  and  allow- 
ing maintenance  upon  petition 
without  bill,  where  the  infant's 
income  does  not  exceed  300/.  a 
year.  Ex  parte  Lakin^  in  the 
matter  ofLakin.  307 

9.  Maintenance  will  not  be  allowed 
without  a  bill  filed,  to  an  infant 
entitled  to  real  estate,  which  is 
of  a  yearly  value  exceeding  100^. 
In  the  matter  of  Sir  WiUiam 
Mdesxoorth.  308  n. 

10.  Where  the  decree,  among  other 
things,  refers  it  to  the  Master  to 
appoint  a  new  trustee,  the  cer- 
tificate of  the  appointment  of  such 
new  trustee  is  to  be  considered 
as  a  separate  report.  Harris  v. 
Kemble.  474 

1 1.  A  cause  was  heard  at  the  Rolls, 
dut  before  judgment  was  pro- 
nounced, accidental  circum- 
stances rendered  the  hearing  iji- 
effectual ;  the  Plaintiff  then  set  it 
down  before  the  Lord  Chancellor, 
and  obtained  an  order,  of  which  the 
Defendant  had  notice,  assigning 
it  a  particular  position  in  the 
Lord  Chancellor's  paper,  but  did 
not  serve  a  new  subpoena  to  hear 
judgment :  when  it  was  called  on 
before  the  Lord  Chancellor,  the 
Defendant  made  default,  and  the 

Plaintiff 
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Plaintifftook  a  decree  itm.*  Held, 
that  it  was  not  necessary  to  serve 
a  new  subpoena  to  hear  judg- 
ment, and  that  the  decree  nisi 
was  strictly  regular.  Jackson  v. 
Bourne.  Page  484? 

12.  Leave  refused  in  a  tithe  suit,  to 
file  a  supplemental  answer,  setting 
up  a  modus  after  the  cause  had 
been  set  down  for  hearing.  MaC' 
dougal  V.  Furrier.  486 

13.  An  attachment,  sealed  afler  an 
order  for  time  has  been  obtained, 
but  before  it  has  been  served  on, 
or  notified  to,  the  plaintiff,  is  re- 
gular.    Hevoes  v.  Hemes.        508 

14.  Where  a  Defendant  dismisses  a 
bill  for  want  of  prosecution,  with- 
out having  made  a  motion  of  which 
he  had  given  notice,  the  Plaintiff 
cannot  afterwards  obtain  an  order 
for  the  payment  of  the  costs  of 
that  motion,  as  being  a  motion 
abandoned*  Farquharson  v.  Pit- 
cher.  510 

15.  Order  made  to  stay  proceedings 
to  enforce  an  answer,  pending  an 
appeal  to  the  House  of  Lords 
against  an  order  overruling  a 
demurrer.  The  King  of  Spain 
V.  Machado.  560 

16.  An  attachment  is  irregular,  if  it 
is  sealed  and  delivered  out  by  the 
sealer,  before,  though  it  is  not 
parted  with  till  after,  the  requisite 
affidavit  is  filed.  Gardner  v. 
Rovoe.  578 

PRESUMPTION. 
Every  presumption  is  to  be  made 
to  support  a  right  of  renewal, 
where,  from  1682,  leases  for 
twenty-one  years,  at  a  small  rent 
and  fine  certain,  of  the  tithes  of 


a  parish,  had  been  regularly 
granted  by  the  respective  bishops 
of  £/y,  who  were  impropriate 
rectors  of  the  parish,  to  the  vicars 
for  the  time  being.  The  Attor- 
ney-General  v.  the  Bishop  of  Ely. 

Page  102 

PRODUCTION      OF     DOCU- 
MENTS. 
See  Pra^ticb,  6,  ?• 

PROMISSORY  NOTE* 
See  Will,  2. 


RECEIVER. 

1.  A  receiver  appointed  by  the  Court 
is  not  answerable  for  a  loss  of 
monies  by  the  failure  of  a  banker, 
if  they  are  not  mixed  with  his 
own  monies,  and  are  hon6  fide 
deposited  for  security  only,  under 
circumstances  in  which  they  could 
not  have  been  properly  paid 
into  court.     Salinay  v.  Sahnay. 

60 

2.  A  solicitor  in  a  cause,  who  im- 
properly assumes  the  character  of 
receiver,  is  responsible  for  rents 
lost  by  his  neglect*  Wood  v. 
Wood.  558 

See  MoRTOAGB,  1. 

RE-HEARING. 

1.  Petition  of  re-hearing  dismissed, 
because  it  suggested,  as  the 
grounds  of  re-hearing,  facts  not 
alleged  in  the  pleadings.  JVe- 
'oinson  v.  Stables.  210 

2.  In  a  suit  instituted  for  the  ad- 
ministration of  the  assets  of  a 

testator. 
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testator,  who  in  his  will  de« 
scribed  himself  as  of  *^  HaUfiuc 
in  Nova  Scotia"  certain  lapsed 
shares  of  the  residue  were,  at 
the  hearing,  on  further  direc- 
tions, ordered  to  be  distributed 
according  to  the  statute  of  dis- 
tributions, there  being  no  sug- 
gestion in  the  record  that  the 
administration  ought  not  to  be 
according  to  the  law  of  England: 
afterwards,  a  petition  of  re-hear- 
iog  was  presented,  stating,  that 
the  testator  died  domiciled  in 
Nova  Scotia^  and  praying,  that 
the  distribution  might  be  accord- 
ing to  the  law  of  that  country : 
but  the  petition  was  dismissed* 
Nevinson  v.  StabUs.       Page  210 

REMAINDER. 

See  Donatio  Mortis  Causa. 

Cross  Remainders. 

Tenant,  for  Life,  1. 

RELATIONS. 
See  Power. 

REMOTENESS  OF  LIMIT- 
ATIONS. 
See  Perpetuity. 

RENEWAL. 
1.  The  assignee  of  a  lease  for  lives, 
which  contained  a  covenant  for 
renewal  upon  the  dropping  of 
any  life,  provided  application 
were  made  within  six  months, 
having  omitted,  upon  the  death 
of  one  of  the  cestuisque  vie,  to 
apply  for  a  renewal  within  the 
six  months,  filed  his  bill  praying 
relief,  upon  the  ground  that  he 
did  not,  within  the  six  months. 


know  that  the  pertoa  was  disad, 
or  that  the  deceased  person  was 
one  of  the  cestuisque  vie  named 
in  the  lease :  The  bill  was  dis- 
missed with  costs;  because  the 
Plaintiff  might  have  known  the 
facts,  if  he  had  used  reasonable 
diligence,  and  acted  with  ordi- 
nary prudence.  Harries  v.  Bry- 
ant.  Page  89 

2.  Every  presumption  is  to  be  made 
to  support  a  right  of  renewal, 
where,  from  1682,  leases  for 
twenty-one  years,  at  a  small 
rent  and  fine  certain,  of  the 
tithes  of  a  parish,  had  been  re- 
gularly granted  by  the  respective 
bishops  of  Efy^  who  were  impro- 
priate rectors  of  the  parish,  to 
the  vicars  for  the  time  being. 
The  Attomey-Get^eral  t;  The 
Bishop  of  Ely.  102 

S.  A  testator  devised  premises,  which 
be  held  by  lease  under  the  dean 
and  chapter  of  Westminster,  to 
A.  for  life,  subject  to  the  pay- 
ment of  all  fines  and  rents  as  they 
became  due  yearly ;  and  he  di- 
rected that,  after  A.*n  decease, 
the  premises  should  be  vested  in 
two  trustees,  who  were  to  manage 
the  same  to  the  best  advantage, 
and  were  to  pay  all  rents  aad 
fines  until  B,  should  attain  his 
age  of  twenty-one  years,  to  whom 
the  testator  bequeathed  all  the 
remaining  term  and  interest  which 
he  had  in  the  lease:  the  lease 
was  holden  at  a  nominal  rent, 
and  contained  no  covenant  to 
renew;  but  the  custom  of  the 
dean  and  chaptet*  was,  to  renew 
every  seven  years  on  receiving 
a  reasonaUe  fine ;  and,  at  the 

death 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


618 


death  of  the  testator,  about  thirty 
years  of  the  term  were  unex- 
pired: Held,  that  A.  was  not 
bound  to  renew  the  lease  at  any 
time  during  her  life.  Capel  ▼• 
Wood.  Page  500 

*  RESIDUE. 
See  Annuity,  1. 

REVOCATION. 

1.  A  coaveyance  of  an  estate  to 
trustees,  upon  trust  to  sell  for 
payment  of  debts,  is  not  a  revo- 
cation of  a  prior  will,  because  it 
declares  that  the  surplus  monies 
arising  from  the  sale  shall  be  per- 
sonal estate  of  the  testator ;  but 
if  it  have  the  further  purpose  to 
provide  an  annuity  for  the  sepa- 
rate use  of  the  wife  until  the  sale, 
it  will  be  a  revocation,  because 
the  wife  will  be  entitled  to  the 
annuity,  afler  the  death  of  the 
husband,  if  the  sale  do  not  take 
place  in  his  lifetime.  Hodges  v. 
Green.  28 

2.  A  testator,  in  the  case  of  an 
event  which  happened  after  his 
death,  directed  a  freehold  estate 
to  be  sold,  and  the  produce  ap- 
plied upon  the  trusts,  intents, 
and  purposes  afterwards  express- 
ed in  his  will,  as  to  his  residuary 
personal  estate :  by  a  codicil  he 
revoked  the  gift  in  his  will  of  his 
residuary  personal  estate,  and 
made  a  new  disposition  of  it.  The 
produce  of  the  freehold  estate  is 
not  thereby  affected,  bat  passes 
upon  the  trusts,  intents,  and  pur- 
poses, which  were  expressed  in 
die  will  as  to  the  residuary  per- 
sonal estate.    Francis  y.  CoUiern 

SSI 


S.  A  testator  made  his  will  duly  ex- 
ecuted and  attested  so  as  to  pass 
real  estates,  by  which  he  gave 
to  his  younger  sons  4000/.  each, 
and  to  his  daughters  SOOO^.  each, 
payable  exclusively  out  of  his 
real  estates ;  he  afterwards  ob- 
literated the  words  ^*  four"  and 
**  three,"  and  wrote  over  them 
"three"  and  "one;"  but  the 
will  was  not  re-executed  or  re- 
published ;  he  subsequently  made 
a  codicil,  signed  by  him,  iMt  not 
executed  or  attested  so  as  to  pass 
real  estates,  by  which  he  reduced 
the  portions  given  to  the  youDger 
sons  and  daughters,  according  to 
the  alterations  in  the  will :  The 
younger  sons  and  daughters  were 
held  to  be  entitled  to  the  portions 
originally  given  to  them  by  the 
will.    Kirke  v.  Kirke.    P^  4S5 


SATISFACTION. 
See  Donatio  Mortis  Causa. 

SCOTLAND. 
See  Bond. 

SOLICITOR  AND  CLIENT. 

1.  The  payment  of  a  solicitor's  bill 
pending  a  suit,  does  not  preclude 
subsequent  taxation.  HcNvctfv. 
Edmunds.  ffj 

2.  A  Defendant  will  not  be  ordered 
to  produce  papers  containing 
confidential  communications  be- 
tween him  and  his  solicitor,  or 
between  his  country  solicitor  and 
town  solicitor,  made  in  the  rela- 
tion of  solicitor  and  client  during 

the 
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the  progress  of  the  suity  or  with 
reference  to  ity  previous  to  its 
commencement.  Hughes  v.  Bid* 
dulph.  Page  190 

S.  A  Plaintiff  is  not  entitled  to  the 
production  of  a  letter,  admitted 
by  the  Defendant  to  be  in  his 
possession,  but  which,  the  De- 
fendant states,  was  written  by 
him  to  his  solicitor,  and  directed 
the  solicitor  to  take  the  opinion 
of  counsel  upon  the  question  in 
dispute  between  the  parties. 
Vent  V.  Pacey.  193 

4.  As  between  the  client  and  the 
solicitor,  the  Court  will  take  care 
t|{e  client  shall  not  be  a  sufferer 
in  respect  of  unnecessary  pro- 
ceedings instituted  by  the  soli- 
citor.    Wood  V.  Wood.  558 

5.  A  solicitor  in  a  cause,  who  im- 
properly assumes  the  character 
of  receiver,  is  responsible  for 
rents  lost  by  his  neglect.     Ibid. 

558 
See  Consent,  2. 

SPECIFIC  PERFORMANCE. 

1.  If,  after  a  contract  for  sale  of  an 
estate,  but  before  the  title  is  ac- 
cepted, the  title-deeds  be  de- 
stroyed by  fire,  this  Court  will  not 
compel  the  specific  performance 
of  the  contract,  unless  the  vendor 
can  furnish  the  purchaser  with  the 
means  of  shewing  what  were  the 
contents  of  the  destroyed  deeds, 
and  of  proving  that  such  deeds 
were  duly  executed  and  delivered. 
Bryant  v.  Bush  1 

%  If  an  agreement  be  in  part  un- 
performed, the  principle  of  a  court 
of  equity  is   compensation,  not 
forfeiture.    Page  v.  Broom*      6 
18 


S.  In  a  suit  for  specific  perfbrmance 
by  a  vendor,  the  costs  will  be 
thrown  upon  the  purchaser, 
though  the  Master  reports,  that  a 
good  title  was  not  shewn  till  after 
the  filing  of  the  bill,  if  that  finding 
proceeded  on  the  ground  that 
certain  evidence  had  not  been 
previously  furnished,  which  the 
vendor  had  offered  to  produce, 
but  which  had  not  been  actually 
produced,  before  the  institution 
of  the  suit,  in  consequence  of  the 
purchaser  insisting  upon  other 
and  unsubstantial  objections. 
Long  V.  Collier.  Page  269 

4.  An  infant  cannot  sustain  a  suit 
for  the  specific  performance  ef  a 
contract,  because  the  remedy  is 
not  mutual.      Flight  v.  BoUand. 

298 

STATUTES,  Construction  of. 
29  Car.  2.  c.  8.  104 

6  Ann.  c.  18.  559 

4  Geo.  4.  c.  76.  329 

6  Geo.  4.  c.  74.  511 

6  Geo.  4.  c.  181.  570 

STATUTE  OF  FRAUDS. 
A  son  conveys  an  estate  to  his 
fatlier  nominally  as  purchaser,  but 
really  as  a  trustee,  and  in  order 
that  the  father,  who  was  in  better 
credit  than  the  son,  might  raise 
money  upon  it  by  way  of  mort- 
gage, for  the  use  of  the  son :  the 
father  died  shortly  aflerwards, 
and  before  any  money  was  raised, 
having  by  a  will,  subsequent  to 
the  conveyance,  made  a  general 
devise  of  all  his  real  estates:  the 
case  is  within  the  statute  of 
frauds,  and  parol  evidence  is  not 

admissible 
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adoMssible  to  prove  the  trust ;  but 
the  son  has  a  lien  on  the  estate 
as  vendor  for  the  apparent  con- 
sideration,  no  part  of  which  was 
paid.  Lemany.  Whitley.  Page  423 

STATUTE  OF  LIMITATIONS. 
<See^«//v.  Goodrich,  Page  430.) 

SUPPLEMENTAL  BILL. 
See  PleadinGi  5. 

SUREiTY. 
1.  A.y  B.y  and  C,  carrying  on  busi- 
ness in  copartnership  for  a  term, 
which  would  expire  on  the  19th 
ot  February  1807}  under  articles 
which  empowered  A,,  in  case  of  his 
death  during  the  term,  to  be* 
queath  his  share  of  the  trade  in 
favour  of  his  wife  or  children,  — > 
S.J  a  customer  of  the  bank,  and  a 
surety,  covenanted  that  they,  or 
one  of  them,  would  pay  to  A.,  B>, 
and  C,  the  survivors  or  survivor 
of  them,  &c.  all  sums,  which,  on, 
before,  or  until  the  19th  of 
February  ISOTy  should  become 
due  from  the  customer  to  A.,  B., 
and  C,  the  survivors  or  survivor 
of  them,  &c.:  A,  died,  having 
bequeathed  his  share  of  the  con- 
cern to  his  executors,  in  trust  for 
his  children:  the  business  con- 
tinued to  be  carried  on  under  the 
•ame  firm  as  before :  and  his  ex- 
ecutors interfered  in  the  manage- 
ment and  shared  in  the  profits. 
At  the  time  of  A.*s  death,  the 
balance  due  from  S.  to  the  bank 
was  upwards  of  14,000?.;  after 
that  time  S»  continued  his  dealings 
with  the  bank  in  the  same  manner 

previously,  paying  in  more  than 

Vol.  IV. 


14,000/.  within  ia  few  weeks  after 
A.*B  death,  but  drawing  out, 
during  the  same  period,  a  larger 
sum  ;  and  these  subsequent  deal- 
ings were  contained  in  the  same 
account  current  with  the  preced- 
ing dealings;  some  years  after- 
wards, S.  became  insolvent,  being 
indebted  to  the  bank  in  a  balance 
of  19,000/.  and  upwards  :  Held, 

That  the  partnership,  which 
carried  on  the  business  after  the 
death  of  A.,  was  a  new  partoer- 
ship; 

That  the  surety*s  covenant  did 
not  extend  to  cover  sums  advanc- 
ed to  the  customer  by  the  bank 
after  A,*s  death ; 

That  the  balance,  due  at  /f.'s 
death  from  the  customer,  was  to 
be  considered  as  discharged  by 
the  payments  subsequently  made 
by  him  to  the  bank.  Pemberton 
V.  Oakes.  Page  154 

2.  The  Plaintiff  joined  the  testator 
as  surety  in  a  bond,  which  he  paid 
after  the  death  of  the  testator* 
taking  an  assignment  of  the  bond: 
he  is  only  a  simple  contract  cre- 
ditor of  the  testator.  Jones  v. 
Davids.  ^T7 

3.  B.  being  hired  as  a  clerk  to  A. 
and  Co.,  but  not  for  any  definite 
period,  C.  and  2>.  joined  with 
him  in  a  bond  to  secure  his  duly 
accounting  for  his  assets;  C. 
died,  and  his  executrix  gave  a 
written  notice  to  A.  and  Co., 
that  she  would  no  longer  remain 
surety;  A.  and  Co.  communi- 
cated this  notice  to  B.f  and  re- 
quired and  obtained  from  him  the 
bond  of  another  surety ;  2>.»  and 
also  the  new  surety,  died ;  and* 

S  s  four 
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four  years  and  a  half  after  the  | 
death  of  C,  B.  died,  when  de- 
ficiencies were  found  in  his  ac- 
counts, subsequent  to  the  notice : 
Held,  that  the  executrix  of  C. 
had  DO  equity  to  restrain  A.  and 
Co.  from  proceeding  at  law  on 
the  bond.     Gordon  v.   Calvert. 

Page  581 


TAXATION- 
See  Costs,  1. 

TENANT  FOR  LIFE. 
A  testator  gave  the  residue  of  his 
persona]  estate  to  trustees,  direct- 
ing them  to  convert  it  into  money, 
and  invest  the  proceeds  in  go- 
vernment or  real  securities,  of 
which  they  were  to  stand  pos- 
sessed, upon  trust  for  A.  during 
her  life,  and,  afler  her  death,  for 
B*  The  .  trustees  permitted  a 
share,  which  the  testator  had  in 
an  Indian  loan,  bearing  interest, 
at  10/.  per  cent.,  to  remain  for 
several  years  on  that  security, 
during  which  time  they  paid  to 
A*  the  interest  at  l(tf.  per  cent., 
which  it  yielded  annually;  and 
the  loan  being  afterwards  paid 
off,  they  invested  the  money  in 
the  S  per  cents,  at  a  time  when 
the -funds  were  so  low,  that  the 
amount  of  stock  purcliased  was 
considerably  greatef,  than  if  the 
conversion  had  taken  place  at  the 
'  end  of  a  year  from  the  testator's 
death :  Held, 

That  the  tenant  for  life  was  not 
ntitled  to  the  actual  interest, 


which  the  money  yielded,  while 
it  remained  on  the  Indian  secu- 
rity, but  only  to  the  dividends  of 
so  much  S  per  cent,  stock  as 
would  have  been  purchased  with 
it  at  the  end  of  a  year  from  the 
testator's  death ; 

That  the  trustees  ought  to  be 
charged  with  the  whole  of  the 
stock  actually  purchased,  and  all 
the  sums  actually  received  in  re- 
spect of  the  Indian  rate  of  in- 
terest ;  and  that  they  ought  to  be 
allowed  in  dieir  discharge,  as 
payment  to  the  tenant  for  life, 
not  the  sums  which  they  had  in 
fact  paid  her,  but  only  a  sum 
equal  ^o  what  she  would  have 
received  for  dividends,  if  the 
money  had  been  transferred  from 
the  Indian  security  and  invested 
in  the  3  per  cent,  stock  at  the 
end  of  a  year  from  the  testator's 
death.  Dimes  v.  Scott.  Page  195 
See  Power,  3. 

Will,  5.  11. 

Renewal,  3. 

TITHES. 
1.  As  a  general  rule,  where  land  is 
agreed  to  be  sold  tithe  free,  the 
right  to  the  tithe  is  to  be  con- 
sidered so  material  to  the  enjoy- 
ment of  the  land,  that  a  purchaser 
is  not  compelled  to  complete  his 
contract  with  a  compensation,  if 
a  good  title  cannot  be  made  to 
the  tithe ;  but  this  rule  admits  of 
exception,  where  the  circum- 
stances manifest,  that  the  right 
to  the  tithe  did  not  form  any  in- 
ducement to  the*^  purchaser  to 
enter  into  the  contract.  Smith 
V.  Tolcker.  502 

2.  In 
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2.  In  a  bill  by  an  impropriate  rec- 
tor for  the  tithes  of  lands,  in  re- 
spect of  which  there  is  no  evidence 
that  tithes  have  ever  been  paid 
to  the  rector,  an  issue  will  not 
be  directed,  if  all  the  evidence 
which  can  be  supplied  is  adduced 
in  the  suit,  and  the  Court  is  of 
opinion,  that  upon  that  evidence 
a  jury  would  not  be  justified  in 
finding  in  favour  of  the  defence 
set  up  by  the  occupier  of  the 
lands.     Jtoss  v.  Aglionby. 

Page  489 

TITLE. 
The  generality  and  vagueness  of 
descriptions  of  copyhold  property 
on  the  court  rolls  are  so  well 
known,  that  a  vendor  is  not  bound 
to  shew  how  the  description  on 
the  court  roll  is  to  be  applied  to 
the  present  state  of  the  property, 
if  he  prove  tliat  the  property  has 
actually  been  enjoyed  and  passed 
under  that  description  for  up- 
wards of  sixty  years.  Long  v. 
Collier.  267 

TITLE  DEEDS. 
If,  after  a  contract  for  sale  of  an 
estate,  but  before  the  title  is 
accepted,  the  title-deeds  be  de- 
stroyed by  •fire,  this  Court  will 
not  compel  the  specific  perform- 
ance of  the  contract,  unless  the 
vendor  can  furnish  the  purchaser 
with  the  means  of  shewing  what 
were  the  contents  of  the  destroy- 
ed deeds,  and  of  proving  that 
such  deeds  were  duly  executed 
and  delivered.  Bryant  v.  Busk.    1 


TRUST. 
1.  Where  a  debtor,  by  a  deed-poll, 
directs,  inter  alia,  the  receiver  of 
the  rents  of  his  estate  to  keep 
down  the  interest  of  a  certain 
debt,  the  direction  does  not  cre- 
ate a  trust  in  fisivour  of  a  creditor, 
if  it  be  without  consideration,  and 
without  the  privity  of  the  cre- 
ditor.    Page  V.  Broom.     Page  6 

2.  A  conveyance  of  an  estate  to 
trustees,  upon  trust  to  sell  for 
payment  of  debts,  is  not  a  revo- 
cation of  a  prior  will,  because  it 
declares  that  the  surplus  monies 

-  arising  from  the  sale  shall  b& 
persona]  estate  of  the  testator; 
but  if  it  have  the  further  purpose 
to  provide  an  annuity  for  the  se- 
parate use  of  the  wife  until  the 
sale,  it  will  be  a  revocation,  be- 
cause the  wife  will  be  entitled  to 
the  annuity,  after  the  death  of 
the  husband,  if  the  sale  do  not 
take  place  in  his  lifetime.  Hodges 
v.  Green.  28 

3.  A  mother,  entitled  to  a  consi- 
derable property  under  the  will 
of  a  relation,  in  a  conversation 
with  the  executor  of  that  rela- 
tion, expressed  an  intention  to 
make  a  settlement  of  part  of  that 
property,  which  was  standing  in 
his  name,  upon  her  daughter,  and 
requested  the  executor  to  instruct 
her  solicitor  to  prepare  such  a  set- 
tlement :  on  the  prepared  settle- 
ment being  brought  to  her  for 
execution*  she  had  changed  her 
mind, and  refused  to  sign  it:  Held, 
that  her  intention,  expressed  in  the 
conversation  with  the  executor  of 
her  relation,  did  not  amount  to  a 
declaration  of  trusty  although  the 

S  s  2  pro- 
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property    was    personal    estate. 

.  Bayley  v.  BoulcoU>  Page  845 
4.  A  son  conveys  an  estate  to  his 
father  nominally  as  purchaser, 
but  really  as  a  trustee,  and  in 
order  that  the  father,  who  was  in 
better  credit  than  the  son,  might 
raise  money  upon  it  by  way  of 
nortgage,  for  the  use  of  the  son : 
the  father  died  shortly  after- 
wards, and  before  any  money  was 
taisedy  having  by  a  will,  subse- 
quent to  the  oonveyance^  made 
a  general  devise  of  all  his  real 

'  estates :  the  case  is  within  the 
statute  of  frauds,  and  parol  evi- 
dence is  noit  admissible  to  prove 
the  trust;  but  the  son  has  a  lien 
on  the  estate  as  vendor  for  the 
apparent  consideration,  no  part 
of  which  was  paid.  Leman  v. 
Whitley.  423 

TRUSTEE. 

1.  Where  a  settlement  requires  that 
a  retiring  trustee  should  assign  the 
trust  property  to  the  continuing 
trustee,  and  that  a  new  trustee 
should  be  chosen  in  the  place  of 
the  retiring  trustee,  and  there 
IS  no  power  to  appoint  a  sole 

>  trustee ;  then,  if  a  retiring  trustee 
assign  the  trust  property  to  the 
continuing  trustee  alone,  and  he, 
m  abuse  of  his  trust,  dispose  of  it, 
the  retiring  trustee  is  answerable. 
Wilkinson  v.  Parry.  272 

2.  A.f  as  administrator  of  a  person 
deceased,  has  stocks,  part  of  die 
assets,  standing  in  his  name ;  the 
letters  of  administration  granted 
to  A.  are  recalled,  and  adminis- 
tration is  granted  to  B.,  the  sole 
next  of  kin  of  the  deceased: 


Held,  that  A.  is  not  within  the 
meaning  of  the  6  G.  4.  c«  74.  a 
trustee  of  the  stocks,  which,  as 
administrator,  had  been  trans- 
ferred into  his  name.  Dew  v. 
Clarke.  Page  51 1 

See  Tenant  for  Livb»  1. 

See  Practice,  11. 


UNDERTAKING. 
A  defect  of  parties  may  be  cured 
at  the  hearing,  by  the  undertak- 
ing of  the  Plaintiff  to  give  full 
effect  to  the  utmost  rights  which 
the  absent  party  could  have 
claimed,  those  rights  being  such 
as  do  not  affect  the  rights  of  the 
Defendants.    Harvey  v.  Cooke. 

34 


VENDOR  AND  PURCHASER. 

1.  A  purchaser^  who  has  not  been 
in  possession,  is  bound  to  pay  in- 
terest on  the  purchase-moneyy 
and  take  the  rents  and  profits, 
only  from  the  time  when  a  good 
title  was  first  shewn,  and  not  from 
the  time  fixed  by  the  agreement 
for  the  completion  of  the  pur- 
chase.   Jones  V.  Mudd.         118 

2.  A  contract  of  purchase  con- 
tained a  stipulation,  that  if  by 
reason  of  any  unforeseen  or  un- 
avoidable obstacles,  the  convey- 
ance could  not  be  perfected  for 
execution  before  the  day  fixed 
for  the  completion  of  the  pur- 
chase, the  purchaser  should  from 
that  day  pay  interest  at  6L  per 
cent,  on  his  purchase-money,  and 
be  entitled  to  the  rents  and  pro- 
fits of  the  premises :  the  vendor 

did 
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did  not  shew  a  good  title  tiH  long 
after  the  specified  day:  Held, 
that  he  was  not  entitled  to  in- 
terest except  from  the  time  when 
a  good  title  was  first  shewn. 
Monck  V.  Huskisson,  Page  121  n. 

3.  The  generality  and  vagueness 
of  descriptions  of  copyhold  pro- 
perty on  the  court  rolls  are  so 
well  known,  that  a  vendor  is  not 
bound  to  shew  how  the  descrip- 
tion on  the  court  roll  is  to  be  ap- 
plied to  the  present  state  of  the 
property,  if  he  prove  that  the 
property  has  actually  been  en- 
joyed and  passed  under  that  de- 
scription for  upwards  of  sixty 
years.  Long  v.  Collier.  267 

4.  As  a  general  rule,  where  land 
is  agreed  to  be  sold  tithe  free, 
the  right  to  the  tithe  is  to  be  con- 
sidered so  material  to  the  enjoy- 
ment of  the  land,  that  a  purchaser 
is  not  compelled  to  complete  his 
contract  with  a  compensation,  if 
a  good  title  cannot  be  made  to 
the  tithe ;  but  this  rule  admits  of 
exception,  where  the  circum- 
stances manifest,  that  the  right 
to  the  tithe  did  not  form  any 
inducement  to  the  purchaser  to 
enter  into  the  contract*  Smith 
V.  Tolcher.  302 

5.  If  the  vendor  of  an  estate,  the 
contract  for  which  was  not  com- 
pleted in  the  lifetime  of  the  tes- 
tator, who  was  the  purchaser,  is 
afterwards  paid  his  purchase- 
money  out  of  the  personal  assets, 
the  simple  contract  creditors  of 
the  testator  shall  stand  in  the 
place  of  the  vendor,  with  respect 
to  his  lien  on  the  estate  sold, 
against  the  devisee  of  that  estate. 


Quare.  If  a  pecuniary  legatee 
would  be  entitled  to  the  same 
benefit  against  the  devisee?  Seld^ 
y.ySelby.  Page  336 

6.  A  purchaser  not  compelled  to 
take  a  title  depending  upon  the 
words  of  a  will,  which  were  too 

-  doubtful  ever  to  be  settled  with- 
out litigation.     Sharp  v.  Adcock. 

374 

VERDICT. 
See  LuiiACY,  1. 

VESTING. 
The  intention  of  ft  testator,  that 
his  gift  should  not  V^t  in  the  le- 
gatee, until  it  should^  be  actually 
remitted    to    him,   will    prevail, 
when    clearly    expressed,    pro- 
vided the  remittance  be  not  de- 
layed by  negligence  or  inevitable 
accident.  Law  v.  Thompson*   92 
See  Perpetuity. 
Will,  24.  26. 

VOLUNTARY  SETTLEMENT. 

The  Court  refused  to  set  aside  a 
voluntary  deed  executed  by  an 
old  and  infirm  man,  in  favoar  of 
a  person  who  had  attended  him 
as  a  surgeon,  and  had  been  occa- 
sionally consulted  by  him  re- 
specting the  management  of  his 
property,  and  received  the  divi- 
dends of  some  stock  for  him;  it 
appearing  that  the  nature  and 
effect  of  the  deed  were  fully  ex- 
plained to  the  grantor  by  bis  so- 
licitor before  he  executed  it,  and 
that  he  executed  it  of  his  own 
free  will.    Pratt  v.  Barker.    507 


WILL. 
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WILL- 

1.  Where  legacies  are  given  upon 
trust  to  accumulate  the  interest 
and  dividends,  such  accumulated 
'  interest  and  dividends  will  not 
pass  by  a  gifl  over  of  the  princi- 
pal sums,  unless  the  Court  is  sa- 
tisfied, by  a  reference  to  other 
'clauses  of  the  will,  that  the  in- 
teftest  and  dividends  were  omitted 
in  the  gift  over  by  clerical  mis- 
take. Harvey  v*  Cooke*  Page  34* 

2«:  A  bequest  of  a  cabinet,  with 
'whatever  it  '  contains  <*  except 
money,"  will  not  pass  a  promis- 
sory note,  payable  to  the  testatrix 
of  a  date  anterior  to  the  will,  and 
which,  at  her  death,  was  found 
in  the  cabinet.     Ready*  Stetvart. 

69 

S.  A  bequest  to  all  the  children  of 
A.  and  their  issue,  share  and 
share  alike,  and  to  be  paid  twelve 
months  after  the  testator's  de- 
cease, is  an  absolute  gift  to  such 
children  of  A.  as  are  living  at 
the  testator's  decease.  Butter  v. 
Ommaney.  70 

4.  A  testator  bequeathed  the  residue 
of  his  estate,  afler  the  death  of 
two  persons,  to  such  children  of 
B*  as  should  be  then  living ;  and 
as  to  such  of  them  as  should  be 
then  dead,  leaving  children,  he 
directed  that  the  children  should 
stand  in  the  place  of  their  parents : 
Held,  that  the  children  of  such 
children  of  B*  as  died  in  the  tes- 
tator's lifetime  took  no  share  of 
the  residae.    Butter  v.  Ommaney, 

73 

5*  A  testatrix  having  devised  her 
real  and  personal  estate  to  trus- 


upon  trusts  for  sale,  directed 
that  the  proceeds  of  her  real  es- 
tate should  be  taken  as  part  of 
her  personal  estate ;  and  that  out 
of  the  monies  to  arise  by  such 
sale,  and  out  of  all  other  her 
personal  estate,  several  legacies 
should  be  paid;  and  she  then 
gave  the  residue  to  A*  B.  for  life, 
with  remainder  over:  the  per- 
sonal estate  was  not  sufficient  to 
pay  the  legacies;  some  of  the 
legatees  died  in  the  testatrix's 
lifetime ;  other  legacies  were  not 
paid  until  the  end  of  a  year  afler 
the  testatrix's  death,  during  which 
time,  the  funds,  out  ot  which 
those  legacies  were  paid,  pro- 
duced rents  or  dividends :  Held, 
that  the  real  estate  was  absolutely 
converted  into  personalty  ; 

That  the  lapsed  legacies  be- 
longed to  the  residuary  legatee, 
and  not  to  the  heir ; 

And  that  the  year's  income  of 
the  fund,  with  which  the  legacies 
had  been  paid,  formed  part  of 
the  capital  of  the  residue.  Amph- 
Jett  V.  Parke.  Page  75 

6.  A  will  is  deemed  a  good  execu- 
tion of  a  power,  if  it  dispose  of 
the  subject  of  the  power,  although 
it  does  not  refer  to  the  power. 
Walker  v.  Mackie.  76 

7*  The  subject  of  the  power  will 
pass  by  the  words  of  **  all  other 
my  property,"  if  it  be  plain,  from 
other  expressions  in  the  will,  that, 
under  these  general  words,  she 
considered  the  property  under 
the  power  to  be  included.  fVal- 
ker  V.  Mackie.  76 

8.  A  testator,  by  his  will,  gave  cer- 
tain annuities,  and  directed  that 

the 
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the  sums,   set  apart  to  secure 
them,  should,  as  the  aunuitants 
died,  sink  into  the  residue  of  his 
personal  estate :    By  a  codicil  to 
his  will,  he  stated,  that,  in  case 
his  property  would  not  provide 
an  income  equal  to  the  annuities, 
they  should  be  rateably  reduced : 
His  estate  was  deficient,  anc^the 
annuities  were  rateably  reduced : 
Upon  the  death  of  any  annuitant, 
the  sum,  set  apart  to  secure  the 
reduced  annuity,  will  belong  to 
the  residuary  legatees,  and  is  not 
to  be  applied  to  increase  the  re- 
duced annuities  to   the  amount 
given  by  the  will.    Farmer  v. 
Mills.  Page  86 

9.  A  testatrix  appointed  A*  B.  to 
be  her  executor,  to  see  that  her 
will  was  put  in  force:  the  executor 
is  a  trustee  for  the  next  of  kin. 
Braddon  v.  Farrand,  87 

10.  The  intention  of  a  testator,  that 
his  gift  should  not  vest  in  the  le- 
gatee, until  it  should  be  actually 
remitted  to  him,  will  prevail, 
when  clearly  expressed,  provided 
the  remittance  be  not  delayed  by 
negligence  or  inevitable  accident. 
Lato  V.  Thompson.  92 

11.  A  gift  of  personal  estate  to  the 
wife  for  life,  with  a  direction,  that, 
after  her  death,  one  moiety  there- 
of shall  be  at  her  entire  disposal, 
either  by  will  or  otherwise,  a- 
mounts  only  to  an  estate  for  life 
in  the  wife,  with  a  power  of  ap- 
pointment; and  the  sale  by  tlie 
widow  of  a  sum  of  S  per  cent, 
stock,  which  constituted  nearly 
the  whole  of  the  residue,  and  the 
investment  of  the  proceeds  in  the 
purchase  of  long  annuities  in  her 


own  name,  does  not  amount  to  an 
exercise  of  her  power.     Reith  v.   - 
Seymour.  '         Page  263 

12.  A  gift  of  real  estate  to  A.  for 
life,  with  remainder  to  her  child- 
ren, as  tenants  in  common,  aod, 
in  case  A.  shall  die  without  leav- 
ing lawful  issue,  then  with  re- 
mainder over,  is  a  gift  to  A^  for 
life,  with  remainder  to  her  thild- 
ren  for  life,  with  remainder  to  A. 
in  tail.     Parr  v.  Stoindels*     S8S 

13.  Where  a  donor  recommends  or 
directs,  that  the  donee,  at  her 
death,  shall  give  his  personal  pro- 
perty to  such  of  his  fiunily  or  such 
of  his  relations  as  she  shall  think 
fit,  the  donee  has  a  power  to  se- 
lect the  objects  of  her  bounty 
amongst  his  relations  or  family, 
though  not  within  the  degree  of 
next  of  kin. 

But  if  the  donee  does  not  exer« 
cise  the  power,  the  word  **  rela- 
tions," or  the  word  "  family,"  will 
be  construed  **  next  of  kin,"  un- 
less the  special  expressions  of  the  . 
donee  have  a  different  import. 
Grani  v.  Lynamm  292 

14.  A  testatrix,  after  expressing  her 
desire  that  certain  stock  should 
remain  in  the  3  per  cents,  for 
ever,  bequeathed  the  dividends 
to  her  seven  children  for  their 
lives,  with  survivorship  among 
them;  and  directed,  that,  after 
the  decease  of  all  of  them,  their 
children  should  succeed  to  the 
annuity  of  their  deceased  parent, 
and  that,  after  the  decease  of  the 
seven  children's  children,  the  di* 
vidends  of  the  stock  should  de- 
volve in  annuities  upon  the  lawAil 
heirs  of  the  testatrix :  Held,  that 

all 
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all  the  gifts  were  void,  except  the 
life  interests  given  to  the  seven 
children.    Hayes  y.  Hayeu 

Page  311 

I&  A  testator  gave  to  his  daughter 
|i  legacy  of  10,000/.,  payable  and 
to  be  paid  uoto  her  in  manner 
ibilowingt  viz.  a  sum  of  5000/. 
upon  her  marriage  under  twenty- 
oiie»  with  the  consent  of  his  trus- 
tees, and  the  sum  of  5000/.,  with- 

'   in  two  years  afterwards.**    The 

'  daughter  married  under  twenty- 
one;  without  consent  of  the  trus- 
tees; and,  her  first  husband  dying, 
she  married  a  second  husband  at 
the  distance  of  thirty  years  from 
her  first  marriage : 

Q^ctrey  if,  on  such  second  mar- 
riage, she  became  entitled  to  the 
lOyOOO/.     Clifford  v.  Beaumont. 

325 

16*  A  testator,  in  the  case  of  an 
event  which  happened  after  his 
death,  directed  a  freehold  estate 
to  be  sold,  and  the  produce  ap- 
plied upon  the  trusts,  intents,  and 
purposes  afterwards  expressed  in 
his  will,  as  to  his  residuary  per- 
sonal estate :  by  a  codicil,  he  re- 
voked the  gift  in  his  will  of  his 
residuary  personal  estate,  and 
made  a  new  disposition  of  it. 
The  produce  of  the  freehold 
estate  is  not  thereby  affected, 
but  passes  upon  the  trusts,  in- 
tents, and  purposes,  which  were 
expressed  in  the  will  as  to  the  re- 
siduary personal  estate.  Francis 
V.  Collier.  331 

17.  A  gift  to  A.  and  B.,  ''  whom  I 
appoint  my  executors  of  all  that 
I  possess  in  any  way  belonging  to 
me,  by  them  freely  to  be  possessed 


or  enjoyed,  of  whatever  nature  or 
manner  it  may  be,"  will  pass  the 
fee  simple  of  real  estate.  Thomas 
V.  Phelps.  Fage  S^ 

18«  Where  a  testator  gives  annui- 
ties, and  directs  them  to  be  paid 
without  atiy  deduction  whatsoever, 
and  where,  from  the  nature  of  the 
property  out  of  which  the  annui- 
ties are  to  be  paid,  there  could  be 
no  deduction,  except  in  respect  of 
the  legacy  duty,— there  theannui- 
ties  shall  be  paid  clear  of  legacy 
duty.     Smith  v.  Anderson,     332 

19.  Whether  stock  will  or  will  not 
pass  under  the  word  **  monies,"  or 
or  under  the  word  **  goods,**  or 
under  the  word  *^  chattels,**  de- 
pends upon  the  whoUe  context  of 
the  will. 

The  word  **  goods,"  and  equal- 
ly the  word  **  chattels,**  used  sim- 
ply and  without  qualification,  will 
pass  the  whole  personal  estate, 
including  stock. 

A  bequest  of  *'  all  monies, 
goods,  chattels,  clothing,  &c,  the 

testator's  property,   which   may 

remain  after  paying  his  funeral 

charges  and  debts,"  will  pass  the 

testator's  interest  in  stock  and 

money,   Kendall  v.  Kendall.  360 

20.  A  testator  gives  an  annuity  and 
pecuniary  legacies,  and  then  de- 
vises all  the  rest,  residue,  and  re- 
mainder of  his  freehold,  copyhold, 
and  leasehold  estates  to  trustees, 
for  the  use  and  benefit  of  his 
children.  The  annuity,  and  pe- 
cuniary legacies,  given  prior  to 
the  devise,  are  well  charged  upon 
the  freehold,  copyhold,  and  lease- 
hold estates.  C(de  v.  Turner.  376 

21.  A  testatrix  gives  a  legacy  to 

the 
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the  sole  and  separate  use  of  her 
daughter  for  life,  with  a  power  of 
appointment,  and  in  default  of 
appointmenty  to  her  next  of  kin, 
**  as  if  she  had  died  sole  and  in- 
testate,  to  the  utter  exclusion  of 
her  husband:*'  This  expression 
will  not  exclude  a  child  of  the 
daughter,  but  is  to  be  considered 
as  used  for  the  sole  purpose  of 
excluding  the  husband.  Hard' 
tncke  V.  Thurston.  Page  S80 

22.  Where  a  pecuniary  legacy  is 
given  by  a  testator  to  his  heir, 
the  word  is  to  be  understood  in 
its  legal  and  ordinary  sense,  un- 
less controlled  by  the  context  of 
the  will ;  and  the  heir  at  law  will 
take  the  legacy,  and  not  the  next 
of  kin. 

In  such  a  case,  it  makes  no 
difference,  that  there  are  three 
co-heirs.    Mounsey  v.  Blamire. 

S84 

23.  A  testatrix  gave  such  of  her 
jewels*  as  should,  at  her  death, 
be  deposited  in  her  jewel-box  at 
RundeO  and  Br$dge\  to  persons 
whose  names  would  be  found 
written  on  a  paper  contained  in 
the  box,  and  bequeathed  the  rest 
of  her  jewels  to  A.  B. ;  two  years 
before  her  death  she  became  the 
subject  of  a  commission  of  lunacy, 
and  no  jewel-box  was  then,  or  at 
the  date  of  her  will,  or  at  her 
death,  deposited  at  RundM  and 
Bridge*Bt  nor  was  there  any 
written  paper  designating  who 
were  to  tike  the  jewels: — the 
intended  gift  of  the  jewels  wholly 
fails.     Jemingham  ▼•  Herbert. 

888 

24.  The  word  "  survivors,"  in  a 
Vol.  IV. 


bequest  to  children,  held,  upon 
the  context  of  the  will,  to  mean, 
surviving  so  as  to  attain  their 
respective  ages  of  twenty-one. 
Crozier  v,  Fisher.  Page.  898 

25.  In  a  will  the  words  **  filing 
the  male  issue,'*  were,  upon  the 
whole  context,  construed  to  mean, 
**  if  there  shall  be  no  son  thea 
living." 

A  testator  having  bequeathed 
a  yearly  sum  to  a  person  for  life, 
gave  the  annuity,  upon  the  death 
of  the  annuitant,  to  the  *eldest 
surviving  son  of  if .,  and4uling 
the  male  issue  of  A.^  to  the 
daughters  of  A.  living  at  the  de« 
mise  of  such  male  issue;  at  the 
death  of  the  annuitant.  A*  had  no 
son  living,  but  had  two  daughters : 
Held,  that  the  gift  to  the  daugh- 
ters of  A.  was  not  too  remote, 
and  that  they  were  entitled  to 
the  annuity.  Murray  v.  Adden* 
brook.  407 

26.  The  same  testator  gave  the  re- 
sidue to  his  widow  during  her 
life,  and  at  her  demise,  to  the 
eldest  surviving  son  «f  A.  upon 
his  attaining  twenty-five  (the 
trustees  being  directed  to  apply 
the  interest  to  his  use  till  he  at- 
tained that  age),  or,  failing  such 
male  issue,  to  the  daughters  of 
A.  living  at  the  time  of  the  de- 
mise of  the  last  of  such  male 
issue;  the  otily  son  of  A*  died 
under  twenty-five,  in  the  lifetime 
of  the  widow,  leaving  two  daugh- 
ters of  A.  him  surviving:  Held, 

That,  if  there  had  been  any 
son  of  A.  living  at  the  death  of 
the  widow,  he  would  have  taken 
a  vested  interest  in  the  residue, 


Tt 


though 


6U 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


though  he  had  not  then  attained 
the  age  of  twenty-five : 

That  the  gift  over  of  the  re- 
sidue to  the  daughters  of  A*  was 
not  too  remotei  and  that,  in  the 
events  which    happened,    they, 
upon  the  death  of  the  widow,  be- 
came   entitled  to    the   residue. 
Murrayy.  Addenbrook,  Page  407 
27.  A  testator  devised  certain  lands 
to  his  wife  for  life,  and  after  her 
decease»  to  his  eldest  son  in  fee, 
chargeable,  nevertheless,  in  aid 
of  the  other  estates  thereinafter 
devised  to  hini»  with  the  pay- 
ment of  the  several  sums  of  mo- 
ney thereinafter  bequeathed  to 
tlie  testator's  younger  sods  and 
daughters :  then,  after  a  specific 
bequest  of  personal  chatteb,  he 
devised  all  bis  other  real  estates 
to  trustees,  until  his  eldest  or 
some  other   son   should   attain 
twenty  one,  subject  to  the  pay- 
ment of  the  several  sums  of  mo- 
ney thereinafter  bequeathed  to 
his  younger  sons  and  daughters, 
with  a  direction  that  his  trustees 
should  in  the  mean  time  apply 
the  rents  and  profits  to  the  main* 
tenance,  education,  and  advance- 
ment of  all  his  younger  sons  and 
daughters ;  and  then  he  gave  to 
his  younger  sons  4000^.   each, 
and   to   his   daughters,    SOOO/. 
esK^h,  to  be  paid  to    them    at 
twenty-one  by  his  eldest  son,  if 
he  should  attain  twenty-one,  or 
by  such  other  son  as  should  at- 
tain twenty-one,  and  become  en- 
titled to  his  real  estates  by  virtue 
of  his  will,  and    he    expressly 
charged  all  his  real  estates,  in- 
cluding the  remainder  in  fee  of 


the  lands  devised  to  his  wife  for 
her  life,  with  the  payment  of  the 
said  several  sums  of  money  so 
given  to  his  younger  sons  and 
daughters:  the  testator  died  in- 
testate as  to  the  residue  of  his 
personal  estate. — Held,  that  the 
personal  estate  of  the  testator 
was  not  applicable  to  the  pay- 
ment of  these  legacies  or  por- 
tions.   Kiriev.  Kirke.  Page4S5 

£8.  A  testator  devised  his  estates 
in  tlie  county  of  Leicesier  to  trus- 
tees, upon  trust  to  sell  the  same, 
and  also  his  books  and  live  and 
dead  fimning  stock  there,  either 
together  or  in  parcels,  and  to 
apply  the  money  arising  there- 
from in  manner  after  mentioned ; 
when  he  subsequently  directed 
the  application  of  the  fund,  he 
spoke  of  it  as  **  the  monies  to 
arise  from  the  sale  of  my  Lei' 
cesterMre  esute;"  these  words 
denote  the  whole  fund,  and  in- 
clude the  monies  arising  from  the 
sale  of  the  books  and  stock,  as 
well  as  the  monies  arinng  from 
the  sale  of  the  estates.  Earl  of 
Netoburgh  v.  E^e^  464 

29*  A  testator  gave  one  fifth  of 
the  yearly  interest  of  a  fund  to 
Maryt  two  fifths  to  Jamet%  and 
two  fifths  to  Charlet;  if  Mary 
died  without  issue,  the  interest 
of  her  share  was  to  be  paid  to 
James  and  Charies  during  their 
respective  lives,  if  they  were  both 
alive,  or  to  the  survivor,  if  only 
one  of  them  were  alive ;  if  Charles 
left  issoe,  they  were  to  be  en- 
titled to  the  principa]  monies,  of 
which  the  interest  had  been  given 
to  their  father;  if  Charles  died 

without 
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without  issue  in  the  lifetime  of 
Jamei^  all  benefit  of  the  bequest 

•  to  Charles  was  to  go  to  James; 
i£  James,  without  having  been  in 
possession  of  the  family  estate 
for  a  certain  time,  left  issue  other 
than  an  only  son,  such  issue  were 
to  be  entitled  to  all  the  prin- 
cipal monies,  the  interest  where- 
of James  might  be  entitled  to  as 
aforesaid ;  if  James  died  without 
leaving  such  issue  or  having  been 
in  possession  of  the  family  estate 
for  a  certain  time,  all  benefit  of 
the  bequest  to  James  was  to,  go 
to  Charles,  if  then  living ;  and  if 
both   Charles   and    James    died 
without  leaving  any  lawful  issue 
to  be  entitled  as  aforesaid  to  the 
bequest,  the  fund  was  to  go  as 
the  survivor  of  them  should  ap- 
point ;  Mai^  died  without  issue, 
in  the    lifetime    of  James  and 
Charles;  then  James  died,  leav- 
ing a  daughter,  without  having 
been  in  possession  of  the  family 
estate;    and  afterwards  Charles 
died  without  issue:   Held,  that 
the  whole  fund  belonged  to  the 
daughter    of  James.      Earl    of 
Newburgh  v.  Et^re.        Page  454 

SO.  A  testator  gives  a  specific  be- 
quest to  A.f  and  directs,  that,  in 
consideration  of  the  bequest,  A. 
shall  pay  his  debts,  and  makes  A. 
his  residuary  legatee,  and  execu- 
tor :  the  payment  of  the  debts  is 
a  condition  annexed  to  the  speci- 
fic bequest,  and,  if  A.  accept  the 
bequest,  he  is  bound  to  pay  the 
debts,  though  they  should  far  ex- 
ceed the  amount  of  the  property 
bequeathed  to  him.  Messenger 
V.  Andretos*  478 


31.  A   testator  devised   premises, 
which  he  held  by  lease  under  the 
dean  and  chapter  of  Westminster, 
to  A.  for  life,  subject  to  the  pay- 
ment of  all  fines  and  rents  as  they 
became  due  yearly ;  jand  he  di- 
rected that,  after  il/s  decease, 
the  premises  inould  be  vesteA  in 
two  trustees,  who  were  to  manage 
the  same  to  the  best  advantage, 
and  were  to  pay  all  rents  and 
fines  until  B,  should  attain  his 
age  of  twenty-one  years,  to  whom 
the  testator  bequeathed  all  the 
remaining  term  and  interestwhicfa 
he  had  in  the  lease:  the  lease 
was  holden  at  a  nominal  rent, 
and  contained  no  covenant  to  re- 
new ;  but  the  custom  of  the'dean 
and  chapter  was,  to  renew  every 
seven  years  on  receiving  a  rea- 
sonable fine;  and,  at  the  death 
of  the  testator,  about  thirty  years 
of  the    term  were   unexpired: 
Held,  that  A.  was  not  bound  to 
renew  the  lease  at  any  time  dur- 
ing her  life.     Capel  v^Wood. 

nige500 

88.  An  unmarried  woman,  upwards 
.  of  eighty  yean  of  age,  deriscd 
lands  to  trustees  and  their  heinF 
upon  trust  for  her  kinsman,  W.  S., 
during  his  life,  and,  after  his  de- 
cease, for  his  children  then  livhig 
in  fee ;  and  in  case  W.  8.  should 
die  without  leaving  any  such  child, 
then  upon  trust  to  convey  the 
lands  to  the  next  of  kin  of  her  late 
father  and  mother  J.H.  and  T.  H. 
both  deceased,  as  her  heirs  and 
assigns,  and  if  more  than  one,  in 
equal  shares,  and  proportions. 
«/.  H.  and  T.  H.  were  not  related 
to  each  other,  and  at  the  date  of 

the 
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the  will  they  had  no  children,  or 
descendants  of  children,  ekeept 
the  testatrix  herself;  so  Aat,  at 
her  deathy  there  was  no  person 
who  was  of  kin  both  tf^  her  father 
and  to  lyr  mother :  Held,  that 
no  pcrsob  cou^take,  under  the 
l||timate  dovUP^>Yer,  unless  he 
was  next  of  kin  both  to  the  father 
and  to  the  mother,  and  there 
being  no  such  person,  that  the 
property  devolved  to  the  testa- 
trix's heir.     Pycrqfl  v,  Gregory. 
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33.  Collateral  circumstances  relating 
to  the  ages  of  the  several  devisees, 
and  to  their  being  married  or  un- 
married, are  admissible  in  evi- 
dence, for  the  purpose  of  ascer- 
taining the  true  construction  of 
the  will.  Loiwe  v.  Lord  Huntings 
i&toer*  632  n. 

34.  A  testator,  who  died  in  181 8, 
after  devising  a  freehold  house  to 
his  wife  and  her  heirs,  devised 
the  fesidue  ofhisjreehold  estates, 
situate  in  four  specified  parishes, 
or  elsewhere  in  the  county  of 
Cambridge^  to. two  trustees  and 

^^ their  heirs,  upon  the  trusts  there- 
H  |l|!inafter  declared  concerning  the 
same ;  that  is  to  say,  upon  trust 
that  they  should  sell  his  several 
copyhMi  in  the  parishes  afore- 
said, and  after  satisfying  the  costs 
of  the  sale  out  of  the  monies 
thence  arising,  should  pay  the 


residue  to  his  executor  for  the 
puipose  of  satisfying,  in  the  first 
place,  certain  legacies;  and  he 
then  devised  all  the  residue  of 
his  real  and*  personal  estate  to 
A.  B. :  the  testator,  besides  free- 
holds and  copyholds  situate  in 
the  four  parishes,  had  freeholds 
not  situate  in  the  county  of  Cam- 
bridge,  and  copyholds  not  situate 
within  the  four  parishes ;  and  all 
the  copyholds  had  been  surren- 
dered to  the  use  of  his  will : 

That  the  beneficial  interest  in 
all  the  freeholds,  whether  situate 
in  the  county  of  Cambridge  or 
elsewhere,  passed  to  the  resi- 
duary devisee : 

That  the  legacies  were  a  charge 
only  on  the  copyholds  situate  in 

the  four  parishes : 

That  no  estate  in  those  copy- 
holds passed  to  the  trustees,  but 
only  a  power  to  sell : 

That  any  surplus  of  the  mo- 
nies arising  from  the  sale,  which 
might  remain  after  satisfying  the 
legacies,  passed  by  the  residuary 
"clause : 

That  the  copyholds  not  situate 
within  the  four  parishes  passed  to 
the  residuary  devisee.  White  ▼. 
Vitty.  Page  584 

See  Donatio  Mortis  Causa. 
Revocation,  1. 
Leasehold,  3. 
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